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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  D  S  C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  7 
RIN  0560-AG90 

Selection  and  Functions  of  Farm 
Service  Agency  State  and  County 
Committees 

agency;  Otlice  of  flic  Sricrcfarv.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  Tli(!  Fami  Service  A^micv 
(l-’SA)  is  a(l()i)tin<>,  without  chauge.  au 
iuteriiu  ruh;  that  aiueiuUul  the 
regulations  governing  the  .srilection  and 
innetions  of  State;  and  conntv 
committees.  The  amendments  in  the; 
interim  rule  were  neerl(;d  to  make  the 
r(;gnlations  consist(;nt  with  the;  Farm 
Security  and  Rural  Investment  Act  of 
2002  (the  201)2  Farm  Bill)  and  the  Food, 
(ionservation.  and  Fm;rgy  Act  of  2()()» 
(the  2008  Farm  Bill).  The  intent  of  the 
amendments  was  to  ensure  that  socially 
disadvantaged  (SDA)  farmers  and 
ranchers  are  approjiriately  represented 
on  county  committees,  to  make  the 
county  committee  election  ]jroc(;.ss  more 
op(;n  and  acconntahle,  and  to  clarify 
r(;(iuirements  for  committee 
memhershij)  in  the  situation  where 
existing  county  committe(;.s  are 
consolidated  or  comhined.  All  of  these 
amendimaits  have;  already  been 
implemented  hy  f\SA,  excejit  for  the 
new  jiroyisions  specifying  that  tin; 
S(;cr(;tary  may  a])])oint  a  voting  mi;mher 
to  the  county  committee  when  recpiired 
to  ensun;  fair  representation  of  SDA 
farmers  and  ranchers.  Tho.se 
appointments  will  Ik;  madi;  starting  in 
2018.  There  will  he  no  change;  in  State 
and  county  committ(;e  functions  ami 
»;lection  j)roc(;dures  as  a  result  of  this 
rule. 

DATES:  Eflective  March  1. 201 .8. 


FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Boyil;  l(;h;])hom;:  (202)  720- 
7800,  email: 

n(irI)(tr(i.I}()V(i@\v(l(:.iis(l(i.<’()V.  iiidillo:. 
Persons  with  disal)iliti(;.s  or  who  r(;(inir(; 
alt(;rnafiy(;  means  for  communications 
should  contact  the;  USDA  Targ(;t  (;(;n1er 
at  (202)  720-2000  (voice  and  TDD). 
SUPPLEMENTARY  INFORMATION; 

Bcickgroiinii 

S(;ction  10708  of  the;  2002  Farm  Bill 
(Pul).  L.  107—171)  mandat(;s  s(;y(;ral 
changes  in  flu;  (;lecfion  ])rocess  for  FSA 
county  committees  and  in  the  functions 
of  both  State;  ;inel  e:e)nnty  e:e)mmitte;e;.s  in 
e:emelue:ting  e;onnty  e:e)mmitte;e;  e:le;e:lie)ns. 
Se;e:tie)n  101.5  e)f  the;  2008  Farm  Bill  (Pub. 
1^.  110-240)  make;s  minejr  aelelitie)nid 
e:hange;s.  The;  inte;rim  ride;  was 
])nhlish(;el  in  the;  Fe;<le;ral  Re;giste;r  on 
jnne  5,  2012  (77  FR  :{:i00:i-:{:i075), 
fe)lle)wing  a  pre)j)e)se;el  ride  puhlishe;el  on 
Novemher  28.  2000  (71  FR  0875.5- 
08702).  The;  rede;  was  e;ffe:e:liye;  on 
.Se;pte;ml)e;r  4.  2012.  The;  inle;rim  ride; 
imple;me;nte;el  the;  e:hange;s  in  the; 
re;gulatie)n.s  re;e]iiire;el  by  heith  the;  2002 
and  2008  Fiirin  Bills,  anel  alsei  made; 
aeleliliemal  e:larifying  e:hange;s  in 
re;spe)nse;  tei  e;e)mme;nt.s  em  a  jireivienis 
])re)pe)se;el  rede;  feir  the;  2002  Farm  Bill 
e:hange;s.  The;  interim  rule;  ine:hiele;el 
preivisiems  feir  the;  appe)intm(;nt  e)f  an 
SDA  veiting  me;mhe;r  te;  a  e;e)unty 
e:e)mmitle;e,  whie:h  is  anthe)rize;ii  by  the; 
2002  Farm  Bill  anel  will  he;  implementeel 
in  2018. 

Consistent  with  the;  2002  P’arm  Bill, 
the  piirjiejse  eif  the  ame;nehne;nts  was  tei 
ine;re;a.se  the;  transpare;ne:y  anel 
ae:e:oiintahility  e)f  e:e)unty  e;lee:tions  anel 
to  proviele  e)j)porliinitie;s  feir  the; 
ne)neli.se;riminate)ry  part ie:i])ation  eil  SDA 
farme;r.s  anel  rane:he;rs  in  e;e)imty 
e;e)mmitte;e;.s  anel  in  the;  preigrams  of 
l]nite;el  State;s  De;parlme;nt  eif  Agrieailture; 
(USDA).  The;  2002  Farm  Bill  r(;epiire;s 
se;ye;ral  ae:tie)ns  by  P^SA  tei  ae:hie;ye;  theise; 
geials.  The;  re;giilatie)ns  spi;e;ifie;d  in  the; 
interim  rule;  are;  eine;  eif  theise;  ae;tie)ns;  the; 
e)the;r  ae:tie)ns  ine:lnele;  e:e)lle;e:ting  anel 
re;j)e)rling  (;xte;nsive;  elata  em  the;  re;snlls 
eif  eaninty  e:e)mmitte;e;  e;le;e:tie)n.s  anel 
e;.stal)lishing  Unifeirm  Ciiiele;line;s  feir 
e:e)nehie;ting  theise  e:le;e:tieins.  'I’he;  2008 
I’iirin  Bill  re;e|iiire;s  aelelitieinal  e:hange;.s  tei 
ine:re;ase;  the;  maximum  numhe;r  eif 
e;eiimty  e:eimmitte;e;  memhers  in  the; 
situatiein  where;  e:einntie;.s  are;  e:eimhine;el 
eir  e;einseilielate;el  intei  a  single;  mnlti- 
e:eimity  eiffie:e;,  anel  tei  e:larify  that  a 


farmer  or  rane:he;r  may  .seirve;  only  ein  the; 
e:eiimty  e:eimmitte;e;  feir  the;  e;eiunty  eiffie:e; 
whe;re;  their  farm  re;e:eirel.s  are; 
aehnini.ste;re;el. 

In  re;speinse;  tei  the;  interim  ride.  10 
e;eimme;nls  were;  suhmitt(;el.  The; 
re;sjieinse;s  tei  issueis  raiseel  in  the; 
e:einime;nls  are;  elise;n.sse;el  later  in  this 
eleieaiment.  The  issiie;s  raiseel  e;eine:e;rne;el 
SDA  appeiintme;nt.s  anel  eiiitre;ae:h.  Nei 
e:hange;.s  are;  being  maele;  tei  the; 
re;gulations  as  a  ri;siilt  eif  e:eimnu;nts, 
he;e:au.se;  meist  eif  the;  e;eimme;nts 
sn]i]ieirteel  the  rule  anel  the;  few 
alternatives  sugge;.ste;d  by  e;eimme;nte;rs 
e;xe:ei;el  eiur  le;gislatiye  authority  or  are; 
neit  le;gally  viable;.  The;re;  we;re;  nei 
e:eimme;nts  on  the;  jireivisieins  eif  the; 
interim  rule  either  than  the  SDA 
apiieiintment  iireie:e;ss.  Beith  siippeirling 
anel  ei]iposing  eaimments  ein  the;  interim 
rule;  .sujiiieirte;el  the;  neeel  feir  P’SA’s 
eiutre;ae:h  tei  SDA  proehie:e;rs.  Thereifeire. 
in  the;  eliseaissiein  eif  the;  e:omme;nts.  this 
rule;  preiviele;s  aelelitieinal  infeirmatiein 
alieiut  our  eiutre;ae:h  effeirls. 

Bae;kgreiiiiicl  ein  (ioiinty  (aiinmitte;e;.s 

Ceiunty  e:ommitle;e;s  we;re;  eiriginally 
autheirizeel  by  (ieingreiss  in  the  1980s  tei 
alleiw  feir  gra.ssreieits  input  auel  leie:al 
aelministratiein  eif  Agrie:ultural 
Aeljustment  Aelministratiein  jireigrams. 

At  that  time;.  leie;al  farnmrs  e;le;e:te;d 
elele;gate;s  tei  a  e;eiunty  e:einventiein.  whie:h 
.se;le;e:te;el  the  memhers  eif  the  ceiuntv 
e:eimmitte;e;.  Dire;e:l  e;lee;tiein  eif  e;eiunty 
e;eimmitte;e;  memhers  has  he;e;n  FSA 
]irae:tie:e;  sine;e;  FSA  itself  was  autheirizeel 
liy  the;  Feeleral  Crop  lnsurane:e;  Refeirm 
anel  De;parlme;nt  eif  Agriculture; 
Re;autheirizatiein  Ae:t  eif  1994  (Puli.  L. 
10.8-884). 

Ceiunty  e:eimmitte;e;.s  jireiviele  leie:al 
input  ein  the;  aelministratiein  of  P'SA 
]ireigrams,  ine;hieling  e:eimmeielity  prie.e 
su]i]ieirt  leians  anel  paymemts, 
e:einse;rvatiein  iireigrams,  elisasteir 
payments,  and  eane;rge;ne:y  preigrams. 
Ceimmitte;e;  me;mhe;rs  are  a  e:ritie;al 
e:eimpeine;nt  of  the;  elay-tei-elay  ei]ie;ratieins 
eif  P’SA.  The;y  help  ele;live;r  anel  ]irovieie; 
eiutre;ae;h  feir  P'SA  P’arm  Preigrams  at  the; 
leie:al  le;ve;l.  P’arme;rs  whei  se;rve;  ein 
e:ommille;e;s  hel]i  ele;e:iele;  the;  kinel  eif 
]ireigrams  their  e:eiimtie;s  will  eiffer.  They 
preiviele;  in|iut  ein  heiw  tei  impreive; 
preigram  ele;live;ry.  'Fhey  weirk  tei  make 
FSA  agrie-.ullural  preigrams  .serve;  the; 
neeels  of  leie:al  farmers  anel  rane:he;rs,  anel 
he;lji  leie:al  farme;rs  anel  ranchers  kneiw 
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what  programs  are  availal)l(!.  The  duties 
ot County  committecis  currently  include: 

•  Informing  farmers  of  the  ])urpo.se 
and  provisions  of  FSA  ])rograms; 

•  Ke(!])ing  the  .State  F.SA  (Committee 
informed  of  local  administrative  area 
(LAA)  cop.ditions; 

•  Monitoring  changes  in  farm 
])rograms; 

•  Participating  in  monthly  county 
meetings; 

•  Directing  ontreach  activities; 

•  Making  recommendations  to  the 
.State  committee  on  existing  programs; 

•  (londncting  hearings  and  reviews  as 
nuinested  hy  the  State  committee;  and 

•  Ensuring  .SDA  farmers  and  ranchers 
are  fairly  re])resented. 

( A)nntv  committee  decisions  are  made 
hy  consensus.  Committee  members  vote 
to  achieve  consensus  on  various  items, 
for  exainph;.  yield  determination  for  the 
county,  the  county  executive  director 
(CED)  ratings,  and  approving  ])rodncer 
a])plications  when  recpured  for  various 
Farm  Programs. 

County  committees  do  not  oversee  the 
administration  of  l-’.SA  dir(!ct  or 
guaranteed  farm  operating  loans  or 
ownership  loans.  Those  are 
administered  hy  F.SA  lederal  em])loyees. 

There  are  cnrrentlv  more  than  7.700 
committee  memhers  serving  on  more 
than  2,100  committees  nationwide. 

More  than  210.000  ballots  were  cast  in 
the  2011  conntv  elections.  Idected 
committee  nnmihtjrs  serve;  for  a  O-year 
t(;rm.  and  roughly  one-third  of  seats  are 
up  for  election  each  year.  There  are  term 
limits,  which  enahl(;s  beginning  farmers 
and  tho.se  who  have  not  partici])ated  in 
the  |)a.st  have  an  opportunity  to  serve. 
The  interim  rule  added  i)rovisions 
specifying  that  the  Secretary  may 
appoint  an  SDA  voting  member  when 
there  is  no  elected  .SDA  member  on  a 
county  committee  and  one  is  needed  to 
ensure  fair  rejjresentation  ha.sed  on  the 
demographics  of  the  county.  In  the 
context  of  this  rule.  .SDA  gron])s  are 
African  Americans.  American  Indians. 
Alaska  Natives,  His])anics.  Asian 
Americans,  Pacific  Islanders  and 
women.  Ai)pointed  memhers  will  serve 
a  1-year  term  and  also  have  term  limits. 
The  determination  of  tin;  need  for  an 
a])j)oint(;d  member  will  he  |)erh)rmed 
after  each  annual  (;lection.  I’he  2012 
county  committee  elections  are  in 
D(;ceml)(;r  2012.  Th(;refor(;.  the 
determination  of  need  for  ap])ointed 
meml)(;rs  ha.sed  on  the  results  of  the 
election  2012  cycle  will  he  made  by 
lannarv  2013.  A])])ointed  .SDA  memhers 
will  start  their  2013  term  in  March  2013. 

(ionnty  committees  may  also  have 
appointed  non-voting  .SDA  advisors. 

The  ap])ointment  of  those  advisors  is 
one  of  the  efforts  IJ.SDA  has  made  to 


address  the  concerns  in  the  2002  Farm 
Bill  about  fair  re])r(;sentation  of  .SDA 
farmers  and  ranchers  on  conntv 
committe(;s.  Non-voting  .SDA  advisors 
an;  recommend(;d  hy  the  local  comity 
committee,  in  consultation  with  loc;al 
community  groups  and  local  Trihal 
organizations  r(;pr(;.s(;nting  .SDA  farim;rs 
and  ranchers,  and  ai)point(;d  hv  tin; 

.State  committ(;e.  Advisors  attend  county 
committ(;(;  m(;etings  anil  ensure  that 
.SDA  issues  and  vi(;w])oints  an; 
understood  and  i:onsidered  in  F.SA 
actions.  Non-voting  advisors  do  not 
have  tin;  authority  to  sign  documents  or 
vote  on  county  committee  actions. 

As  discussed  in  the  next  .section,  the 
interim  rule  ujidated  the  regulations  to 
make  them  consistent  with  current 
practice,  hut  did  not  change  the  role  of 
county  committees  or  county  committee 
voting  memhers  from  current  practice, 
with  the  exception  of  the  new  SDA 
appointment  authority  that  will  he 
implemented  in  2013. 

Amendments  Implemented  Through  the 
Interim  Rule 

Tin;  interim  rule  ameuded  7  CFR  part 
7,  “.Selection  and  Functions  of  Farm 
.Service  Ag(;ncy  .State  and  C’.onnty 
Committees.”  It  made  substantive 
chang(;s  to  the  r(;gulations  that  W(;re 
needed  to  add  re(|nirements  from  the 
2002  and  2008  Farm  Bills.  I  his  section 
of  the  document  briefly  discu.ss(;s  tho.se 
amendments  that  havi;  alr(;ady  been 
impl(;mented  in  tin;  regulations.  VVe  did 
not  receive  any  comments  on  the 
amendm(;nts. 

1’he  definitions  for  "particijiate”  and 
“coo])erate”  were  added  to  the 
r(;gulations.  These  terms,  which  are 
specified  in  the  2002  Farm  Bill,  are  used 
to  clarify  who  is  eligible  to  vote  in 
county  elections  and  hi;  nominated  to 
serve  on  county  committees.  Farmers 
and  ranchers  who  “participate.” 
meaning  they  receive  assistance, 
benefits,  or  services  from  U.SDA  or 
indirectly  through  another  federal 
government  agency,  may  vote  in  county 
elections  and  he  nominated  as  county 
committee  memhers.  Farmers  and 
ranchers  who  provide  information  to  the 
F.SA  county  office  about  their  farming 
o])eration.  thus  meeting  the  definition  of 
“cooperate"  in  the  rule,  may  also  he 
eligible  voters  and  nominees  even  if 
they  do  not  directly  receive  benefits  or 
services  from  U.SDA. 

The  regulations  for  the  establishment 
of  1..AAS  were  revised  to  he  consistent 
with  current  practice  and  with  the  2002 
and  2008  Farm  Bills.  The  regulations 
specify  at  least  3  EAAs  |)er  county,  with 
up  to  11  LAAs  for  county  committees 
that  have  jurisdiction  over  multiple 
counties.  The  maximum  allowable 


uumher  of  LAAs  j)er  county  committee 
was  increased  in  some  i:ases.  'I'he 
puri)ose  of  iiaving  more  LAAs  is.  in 
part,  to  ensure  that  .SDA  representation 
is  not  reduced  when  conntv  offices  are 
combined.  In  .some  c.ircumstances.  such 
as  a  very  large  countv  or  one  with  manv 
farms,  a  county  committee  with 
jurisdiction  over  a  single  county  can 
have  up  to  five  LAAs. 

The  specific  requirements  on  election 
procedures  were  added  to  the 
regulations,  including  specific 
requirements  to  give  the  public  advance 
notice  at  least  30  davs  before  the 
election  on  how,  where,  and  when 
eligible  voters  may  vote.  F.SA  holds  all 
the  county  elections  at  the  same  time 
every  year,  with  ballots  available  in 
November  and  counted  in  December. 

The  elections  are  widely  publicized  at 
the  county.  .State,  Tribal,  and  national 
levels.  As  specified  in  the  regulations, 
the  i)uhlic  may  observe  the  opening  and 
counting  of  the  ballots,  and  the  conntv 
committee  must  provide  at  lea.st  10  days 
advance  notice  of  the  date.  time,  and 
l)lace  at  which  the  ballots  will  he 
opened  and  counted. 

Occasionally,  a  vacanc.y  on  the  county 
committee  occurs  outside  of  the  normal 
election  cycle,  such  as  when  a  member 
resigns  or  moves  away.  The  procedures 
for  how  a  vacanev  mav  he  filled  hv  a 
special  election  or  a  designated  alternate 
were  clarified  in  the  regulations.  While 
the  oi)tion  to  have  the  .State  committee 
designate  an  alternate  is  specified  in  the 
regulations  so  that  F.SA  can  exercise  that 
option  if  needed.  s|)ecial  elections  are 
normallv  held  to  fill  vacancies. 

The  challenges  and  a])peals 
requirements  regarding  the  voter 
eligihilitv  or  results  of  a  county 
committee  election  in  the  regulations 
includes  sjjecific  requirements  to  allow 
nominees  to  challenge  the  results  of 
elections  within  required  times  and  to 
allow  a  special  elec.tion  if  the  election 
is  nullified. 

The  2002  Farm  Bill  requires  F.SA  to 
collect  and  re])ort  detailed  information 
on  county  election  results.  Therefore, 
the  regulations  include  requirements  for 
F.SA  county  committees  to  collect  this 
information  and  provide  it  to  the  F\SA 
national  office.  This  information  is 
already  being  collected  and  re])orted. 
F.SA  publishes  this  information 
annually,  and  it  is  available  on  our  Web 
site  at  \v\\  \v.fs(t.iis(hi.;jp\’/(ih;(:li()ns. 
Election  resnlts  for  2002  through  2011 
are  currently  posted. 

The  political  activity  restric.tions  and 
|)ersonnel  actions  procedures  iu  the 
regulations  are  consistent  with  the 
.sj)ecific  procedures  in  F.SA  handbooks 
and  directives  that  are  already  in  use. 
.Since  the  details  are  in  the  handbooks 
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and  (iirectives.  the  provisions  now 
ndenaice  the  appro|)riate  liandbooks 
and  dinn.lives.  Obsolete  appeals 
provisions  wcae  removed  from  the 
n'gulations. 

The  interim  rule  also  made  a  number 
ol  technical  changes  to  nanove  other 
obsolete  provisions,  such  as  removing 
ndiaenciis  to  county  conviaitions  and 
commimity  committees. 

Provisions  To  Appoint  SDA  Members  to 
('.ounly  Ooininitlees 

The  2002  Farm  Bill  grants  the 
•Secnaarv  tin;  authority  to  appoint  a  SDA 
committee  member  to  a  committee  to 
achieve!  the  goal  of  fair  nipre.sentation  in 
a  county  committee  jurisdiction.  The 
2008  Farm  Bill  reejuires  the  Secretary  to 
develoj)  procedures  to  maintain  SDA 
re])resentation  on  county  committees. 
The  interim  rule  specified  that  the! 
.Seicretarv  mav  apj)oint  one  additional 
.SDA  voting  member  to  a  county 
committee  when  a  significant 
population  of  .SDA  farmers  and  ranchers 
(!.\ist  in  the  committee  jurisdiction  and 
no  member  is  elected  from  that  socially- 
disadvantaged  pt)pulation. 

As  discussed  in  the  ])n!amhle  to  the 
interim  rule,  the  .Siicretarv  will  us(!  tlu! 
authoritv  to  appoint  .SDA  committ(!e 
imimhers  when  the  statistical  evidence!. 
im!asur(!d  at  thi!  county  lev(!l. 
d(!monstrate.s  a  lack  of  div(!rsitv  and 
und(!rr(!pr(!sentalion  on  .sehuiteul  counlv 
committees  ov(!r  a  p(!riod  of  at  least  4 
y(!ars.  The  ap})ointed  .SDA  committee 
m(!mh(!r  will  lx:  in  addition  to  tlu! 

(!lect(!d  voting  members.  Tlu!  a])])oint(!d 
meinht!!-  does  not  rejdace!  any  of  the 
(!lect(!d  memh(!rs.  \Vh(!r(!  the  countv 
alr(!adv  has  an  .SDA  advisor,  the 
.Secretary  may  ajepoint  that  aelvisor  as 
th(!  .SDA  voting  member. 

F.SA's  analvsis  of  2010  and  201 1 
(!lection  results  showeel  that  of  the 
a])proximately  2,100  county 
committees,  about  13  percent  met  the 
threshold  where  .SDA  repres(!ntation 
would  he  expected  hascul  on  tlu! 
d(!mographics  of  tlu!  eligible  county 
committee!  voters  in  the  couiitv.  Of  these 
counti(!s  where  .SDA  re|)r(!sentation 
would  h(!  ex])(!ct(!d.  over  half  already 
had  an  elected  .SDA  voting  member. 
Almost  all  of  the  counti(!s  where  .SDA 
r(!pre.sentation  would  h(!  exp(!ct(!d 
already  had  a  non-voting  .SDA  advisor. 
l’(!wer  than  20  counties  that  nu!t  the 
h(!nchmark  for  (!xp(!cted  .SDA 
r(!|)res(!ntation  hael  neith(!ran  (!lected 
.SDA  voting  member  nor  an  .SDA 
advisor. 

Th(!  .Secretary  will  also  consider 
ohs(!rved  historical  voting  ])atterns  in 
determining  wh(!n  an  .SDA  appointment 
is  neixled.  F.SA  has  collected  detaihul 
election  data  for  tlu!  past  decade  of 


county  committiH!  (!l(!ctious,  as  riHpnred 
by  the  2002  Imrm  Bill.  Voting  jiatterus 
are  r(!levant  hi!causi!  individual  voting 
nu!mh(!rs  may  r(!sign  or  nxich  tc!rm 
limits.  r(!sulting  in  a  t(!m])orary  lack  of 
.SDA  r(!])r(!sentation.  Only  counties  that 
have  an  ohs(!rved  jiattern  of  non- 
r(!pr(!sentation  for  at  lea.st  tlu!  past  four 
election  cycli!s  will  he  consider(!d  for 
.SDA  appointments.  Analvsis  of  2007 
through  2010  el(!ctiou  data  found  that 
about  .I  perc(!nt  of  counti(!s  (over  100) 
would  he  in  this  group.  Oouuties  that 
meet  the  heuchmark  for  lacking  .SDA 
rei)r(!sentation  and  do  not  currently 
have  an  .SDA  voting  member,  hut  have 
had  one  in  at  lixist  one  of  the  last  four 
(!lectiou  cycles,  will  not  he  consider(!d 
for  appointments.  Where  counties  do 
not  currently  have  an  .SDA  voting 
member.  im!(!t  the  benchmark  for 
lacking  .SDA  representation  for  at  least 
four  election  cycles,  and  have  an 
advisor,  the  .Secretary  may  select  the 
existing  advisor  as  tlu!  ap])ointed  .SDA 
voting  memh(!r.  Tlu!  vast  majority  of  thi! 
a|)])ointments  (roughly  80  percent)  are 
exp(!ct(!d  to  he  (!l(!vation  to  voting  status 
of  p(!rsons  who  an!  already  s(!rving  on 
their  local  county  committee  as  a  non- 
voting  .SDA  advisor.  In  tlu!  few  counti{!s 
with  no  .SDA  advi.sor,  the  s(!lection  of  an 
a])])ointed  nu!mh(!r  will  follow  tlu!  saiiu! 
|)rocedur(!  us(!d  to  identify  an  .SDA 
advisor,  including,  among  other  things, 
outreach  to  community  has(!d 
organizations. 

F.SA  will  continue  outrcxich  efforts  to 
increase!  .SDA  vot(!r  participation  and 
.SDA  re])r(!sentation  on  county 
committe(!s  through  the  ri!gular  (!h!ctiou 
process.  We  will  also  contiiUK!  to  update! 
the  statistie:al  analvsis  e!ae:h  vexir  with 
eairrent  yeuer  eleulieen  elata.  (Jeeing 
forwarel.  the  a])pe)intme!nt  pre)e;e!ss  will 
he  u.seel  where  anel  when  it  is  ne!e!ele!el  te) 
ensure!  fair  re!])re!.se!ntation  e)f  .SDA 
farmers  anel  rane:hers.  If  in  any  year  the 
statistie;al  analysis  finels  that  .SDA 
farme!rs  anel  rane:he!rs  are!  fairly 
re!pre!se!nteel  e)n  all  e:e)unty  e:e)mmitle!e!s. 
the!!!  the  .Se!e:re!tary  will  ne)t  neuiel  te)  make 
any  .SDA  ii])pe)intme!nts  that  ye!ar. 

Disc.iission  of  (ximmenis  e)n  Interim 
Rule 

IvSA  re!e;e!ive!el  ten  exnnmemts  eeu  the) 
interim  rule.  The)  e;e)mme!nts  were! 
re!e:e!ive!el  fre)m  pre)elue:e!rs,  e)rganizalie)ns 
re!|)re!.se!nting  preeeluexns,  anel 
e)rganizatie)ns  re:])re!se!nting  e:e)untv 
eieemmitteu!  me!ml))!rs  anel  1<’.SA  ce)unty 
e)ffie;e!  e!mple)ve!e!s.  The!  e:e)mme!nte:rs 
ge!ne!rally  su])i)e)rte!el  the  interim  rule, 
anel  the  ge)als  e)f  making  the  e!le!e;tie)n 
pre)e:e!s.se!s  me)re!  trans])are!nt  anel 
ensuring  fair  .SDA  re!])re!se!ntatie)n.  Three! 
e;e)mme!nte!rs  eliel  ne)t  suj)])e)rt  the:  .SDA 
aj)pe)intme!nts.  .Seeme  ge!ne!rallv 


sup])e)rtive!  examnents  sugge!sle!el 
alte!rn;itive!S  to  the  .SDA  a])])e)intme!nt 
])re)e;e!ss  as  speeafieel  in  the  interim  rule). 
Nine  e)f  the  10  exnmnents  aelelre!sse!el  the 
ne!W  pre)e;e!elure!s  fe)r  aj)pe)inting  .SDA 
memhers:  the!  lOth  aelelre!sse!el  the  neieel 
fe)!'  me)re!  eeutreaeli  te)  .SDA  st<ike!he)lele!rs. 
whiedi  was  iilse)  an  issue  e)f  e:e)ne:e!ru  fo)- 
manv  e)f  the!  eether  e;e)mme!ute!rs.  We  eliel 
ue)t  re!e:e!ive!  eaemments  e)n  emv  e)the!r 
pre)visie)n  e)f  the!  interim  rule!. 

T'o//U!)em/;  The  SDA  appe)intme:nt 
l)re)e:ess  we)ulel  inje!e:t  ])e)litie:s  inte)  the! 
e:e)unty  e:e)mmitte!e!  syste!m.  It  we)ulel  he  a 
huge!  ])re)hle!m  fe)r  the  .Se!e:re!tarv  e)f 
Agrieailture!  te)  apj)e)int  nume!re)us 
e]ualifie!el  .SDA  eaemmittee  me!mhe!rs 
e!\’e!ry  year. 

Hesponsa:  Baseel  on  e)ur  pa.st 
e!X])erie!ne:e!  with  a])|)e)inting  ne)n-ve)ting 
.SDA  aelviseers,  we  ele)  ne)t  envision  major 
preehlems  fineling  ejualifieel  .SDA  farmers 
anel  raneliers  whe)  meet  the  eligibility 
re!ejuire!me!nts  ie)r  e:e)unty  eiommitteu! 
memhership  as  s])e!e:ifie!el  in  the  interim 
rule!.  The:  eligihilitv  re!e]uire!me!nts  fe)r 
apj)e)inteel  anel  eleu^eel  memhers  are 
iele!ntie:al. 

T’e)!7)/Jie!!7/;  The:  eairrent  e!le!e:tie)n 
|)re)e;e!ss  has  le)e:al  ae;e;e)untahility  <mel 
she)ulel  he:  mainteiineiel. 

I{(‘sp()ns(;:'V\u'.  eairre!nt  e!l)!e:tie)n 
])re)e:e!ss  will  he  maintaine!el.  In  aelelitie)n, 
the  .SDA  a])])e)inte!el  memhers  will  he: 
se!lee;te!el  freem  the  le)e;al  e:e)mmuuitv  anel 
must  uie!e!t  the:  s;ime!  eligibility 
re!e]uire!me!nts  as  elexleel  memhers. 

Q)!!)me?n/;  The:  .SDA  ap])e)intments 
will  eaeiate  a  elise;e)nne!e:lie)n  rather  than 
a  e:e)nne!e:tie)n  to  the  e:e)mmunity.  The 
e!le!e:tie)n  pre)e;e!ss  se!rve!s  the  e;e)mm unitv 
he!tte!r. 

liaspoiisc:  Tho.  .SDA  a])pe)intme!nts  ele) 
ne)t  re])lae:e!  any  e!k!e;teel  meanhers.  The 
.SDA  a|)])e)inte)el  memh)!rs  will  he 
.se!le!e:teel  fre)m  the  loeial  e:e)mmunitv.  riie 
appe)intme!nts  are  neeeleel  te)  ensure  that 
the  e-.ounty  e:ommitte!e!  memhershij) 
re!pre!se!nls  the  e;e)mmunity.  In  most 
e;ase!s.  the  e!le!e:tie)n  ])re)e;e!ss  has  resulteel 
in  e:ounty  e:e)mmitte!e!  memhershi])  that 
fiiirlv  re!j)re:se!nts  the  e:e)mmunitv  in  that 
area.  F.SA  e)utre!ae:h  has  re!sulte:el  in 
inea’euiseel  .SDA  re!])re)se!ntatie)n  on  e:e)unty 
e:e)mmitte!e!s.  I1e)we!ve!r.  e)ur  analysis  of 
eleelie)!!  re!sults  inelie;ate!s  theit  in  a  (ew 
e:e)untv  e:e)mmitte!e!  juriselie:tie)ns,  fair 
re!])re!se!ntatie)n  e)f  the:  e:e>mmunilv  has  ne)t 
heu!!!  ae;hie!ve!el  thre)Ugh  the  e!le!e:tie)n 
pre)e:e!ss.  If  in  the  future  the  eileulie)!! 
re!sults  in  evea  v  e:e)untv  ele!me)nstrate!  fair 
re!])rese!ntatie)n  !)f  the  le)e:al  e:e)mmunitv 
hase!el  e)n  the  ele!me)gra])hie:s  e)f  that 
e:e)mmunitv.  ne)  ai)])e)intme!nts  will  he: 
neeeleel. 

(Joinnuini :Tha  new  rule  is 
uune!e:e!.ssarv  he!e;ause!  the  pe)lie-.ie!s  anel 
pre)e:e!elure!s  alreaely  in  plae:e!  ae:e:e)mplish 
the!  stateel  ohje!e:tive  e)f  fair  anel  halanceel 
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repnjsentation.  Appointments  arc; 
inuhnnocratic. 

I{(iS})ons(;:  While  the  increased  FSA 
()utr(;ach  activiti(is  over  the  last  sevcaal 
years  have  resulted  in  tin;  election 
])roc(!ss  relhicting  fair  reprci.senlalion  in 
most  locations,  our  analysis  of  (dection 
results  indicates  that  in  a  few  county 
c:ommittee  jurisclictions,  fair 
rejnesentation  has  not  been  achievcKl 
through  the  existing  election  proce.ss.  If 
in  the  future  the  election  results  in 
every  county  demonstrate  fair 
re])resentation  based  on  the 
demographics  of  that  county,  lU) 
a])])ointments  will  he  needed. 

Coninwnt:  If  there  is  an  existing  SDA 
advisor,  will  the  SDA  appointful 
member  he  in  addition  to  that  per.son,  or 
will  the  advisor  become  the  appointed 
member? 

Rfisponse:  Where  an  SDA 
a))])ointment  is  needed,  the  Secretary 
will  consider  any  existing  SDA  advisor 
for  that  position,  in  which  case  the 
advisor  would  likely  he  appointed  as 
the  .SDA  memher.  However,  the  Advisor 
is  a  sej)arat(i  position  from  the  SDA 
appointed  memher  and  it  is  possible 
that  both  positions  could  ])otentially  hi; 
filled  by  two  .se])arate  people  in  the 
same  county  if  there  is  a  need  to 
re])resent  multiple  SDA  grou])s  for  fair 
repr(!sentation.  In  that  situation  where 
mnlti])le  ,SDA  gron]).s  lack  fair 
re])resentation  on  the  county  committee, 
there  could  he  both  a  voting  .SDA 
ap])ointed  memher  and  a  non-voting 
Advisor  in  the  same  county. 

C^oininent:  Encouraging  .SDA 
representation  through  aj)pointments  is 
just  and  fair,  hut  the  .SDA  category 
.should  include  small  farmers. 

/ie.s'pon.se;  The  .SDA  groups  for  this 
regulation  are  defined  in  the  2002  F'arm 
Bill:  we  do  not  have  the  authority  to  add 
grou]).s  to  the  definition.  However.  FSA 
does  recognize  the  needed  for  outreach 
and  program  education  with  small 
farmers  and  includes  reaching  that 
group  in  their  outreach  ])lans. 

Additional  information  on  exi.sting  F.SA 
Farm  Programs  is  also  available  on  tlu; 
l-’.SA  Wei)  site  at:  http:// 
i\’iv\\’.fs(i.iis(l(i.gov.  Information  on  F.SA 
lulucation  and  Outreach  as  well  as 
contact  information  is  available  at: 
http://\v\v\\'.fs(i.iisd(i. gov/out  reach. 
Information  on  assistance  available  to 
.SDA  farmers  is  available  at:  http:// 
\v\v\\’.lsa.us(la.gov/I''S/\/\\(;hapf}? 
ar(;a=(tl)out}rsiihjc(:t-landinglr 
topi(:=sao-oa-cr-ma. 

(k)nuncnt:  In.stead  of  apj)ointments. 
have  .SDA-only  elections  to  elect  a 
county  level  at-large  memher.  The  2002 
Farm  Bill  provides  the  .Secretary  with 
the  authority  to  establish  at-large 
minority  LAAs  and  to  ac:ce])t 


nominations  from  .SDAs  for  tho.se 
designated  at-large  seats. 

Response:  2002  Farm  Bill  does 

not  provide  IJ.SDA  the  authoritv  to 
conduct  .se])arate  elections  where  oidy 
.SDA  members  mav  he  nominated,  or  to 
cHiate  at-large  minority  LAAs.  'I’he 
|)rocedures  for  a|)i)ointing  ,SDA 
members  in  the  regulations  are  narrowly 
tailored  to  promote  diversity  and 
inclusion  on  county  committees, 
consistent  with  the  legislative  authority 
])rovided  ill  the  2002  and  2008  Farm 
Bills. 

Comment:  Use  the  EAA  demographics 
instead  of  the  county  demogra))hics  to 
decide  if  an  appointment  is  needed. 
Using  county  level  data  may  dilute  the 
apparent  need  for  an  .SDA 
repre.sentative. 

Res}}onse:  3’he  county  committee 
serves  the  county  as  a  whole,  and  we 
have  legislative  authority  for  one  and 
only  one  ap])ointed  .SDA  memher  per 
county,  'rherefore,  it  is  ajipropriate  to 
use  county  level  demographic  data  to 
determine  if  an  .SDA  a])])ointmeut  is 
needed,  and  to  select  that  memher  from 
any  LAA  in  the  county. 

Comment:  LAA  boundaries  should  he 
reviewed  in  consultation  with 
community  and  .SDA  groipis. 

Response:  .SDA  ])opnlation  is  one  of 
the  factors  used  in  determining  LAA 
boundaries. 

(k)mment:  A])point  .SDA  memhers  to 
a  3  year  term  instead  of  a  1  year  term. 
One  year  is  not  enough  time  to  develop 
relationshi]).s  with  the  farmiug 
community  or  to  he  effective  in 
understanding  F.SA  programs  and  their 
delivery. 

Response:  The  .SDA  memlier  term  was 
e.stahlished  as  1  year  because  the  county 
committee  elections  are  held  every  year. 
If  an  .SDA  memher  is  electeil,  there  is  no 
need  for  an  additional  SDA  ajijiointed 
memher  to  achieve  fair  representation. 
The  goal  is  to  increase  the  .SDA 
po])ulation  through  the  election  process 
whenever  po.ssihle.  If  the  need  for  an 
ai)])oiuted  memher  continues  beyond  1 
vear,  the  apjiointed  .SDA  memher  can  he 
selected  for  uj)  to  9  consecutive  years  as 
an  a])])ointed  memher.  Also,  a  formerly 
appointed  memher  may  at  any  time  run 
for  election  as  an  elected  memher, 
subject  to  the  !t  con.secutive  years  limit. 
The  ability  to  serve  for  9  consecutive 
vears  provides  the  o])])ortuuity  to  build 
community  relationships  and 
knowledge  base  over  time. 

Comment:  Release  voter  lists  to 
candidates  and  conuuuuitv 
organizations.  .Some  local  county  FSA 
offices  will  not  provide  that 
information.  The  li.st  of  voters  should 
include  the  race,  gender,  and  ethnicity 


of  voters,  under  conditions  consistent 
with  the  Privacy  Act. 

Response:  F.SA  collects  and  publishes 
general  information  about  voter 
demographics  in  each  LAA.  The  Privacy 
Act  re(]uires  that  agencies  ])nhlish  a 
.System  of  Records  notice  in  the  Federal 
Register  with  a  period  for  public 
commeut  before  personal  information  is 
collected  to  inform  the  public  on  how 
the  collected  information  will  he  u.sed. 
I’ersonally  identifiable  information  may 
he  relea.sed  for  certain  routine  u.ses, 
which  must  he  sj)ecified  in  the  .Sy.stem 
of  Records  notice.  As  j)rovided  in  the 
current  regulations  and  in  the 
aj)])lical)le  System  of  Records  notice, 
releasing  the  li.st  of  eligible  voter  names 
and  addresses  to  candidates  for  county 
committee  is  listed  as  a  “routine  use”  of 
that  information  in  the  .System  of 
Records  notice  that  covers  the  collection 
of  that  information.  Only  names  and 
addresses  are  provided  to  candidates: 
other  information  such  as  race, 
ethnicity,  and  gender,  etc.,  is  not 
released  to  candidates.  Releasing 
})er.sonally  identifiable  information  on 
race,  ethnicity,  and  gender  of  individual 
voters  to  candidates  for  county 
committee  elections  is  not  an  authorized 
routine  use  in  the  a])plicahle  .Sv.stem  of 
Records  (Farm  Recorils  File 
(.'\utomated)  U.SDA/F.SA-2)  that  covers 
the  t.ollection  of  F.SA  program 
particii)ant  information.  Releasing  that 
information  is  longstanding  F’.SA  policy 
and  did  not  change  with  the  interim 
rule.  In  addition,  lists  of  voter  names 
without  addresses  will  he  juovided  to 
anv  memher  of  the  |)uhlic,  including 
i:onuuunitv  organizations,  on  recpiest.  If 
there  is  an  issue  with  a  particular  F.SA 
county  office  not  providing  that 
information,  ])lease  contact  the 
api)licahle  .State  Office.  Contact 
information  for  .State  Offices  can  he 
found  at  http://\v\v\\’.fsa. nsda.gov/FSA/ 
stateOffices. 

Co)7i;7ieu/;  Imi)lement  .Section  14()()() 
of  the  2908  Farm  Bill,  and  release  the 
data  on  |)rogram  participation  data  to 
the  public. 

Respon.se:  National  Agricultural 
.Statistics  .Service  (NA.S.S)  2007  Census 
of  Agriculture  data,  which  includes  data 
on  ])roducer  demograj)hics  at  the 
national,  .State,  and  county  levels,  is 
currently  available  on  the  weh  at 
www.agcensns.nsda.gov.  U.SDA  has  akso 
im])lemented  new  forms  and  a 
Departmental  Regulation  to  implement 
.Section  14000,  and  has  directed 
tigencies  to  collect  the  nuiuired  data  on 
race,  ethnicity,  and  gender  of  j)rogram 
a])])licant.s  and  ])artici])ants.  That  data  is 
expected  to  he  available  to  the  public  on 
the  U.SDA  Web  site  in  2013. 
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Qajjujen/:  The  FSA  local  olfices  need 
to  do  mon*  on  SDA  outnjach.  not  just 
about  the  county  conuuittee  |)rocess.  but 
about  all  (Tits  programs.  They  ikhhI  to 
inv(;st  more  in  partnerships  with 
community  based  organizations  to 
improve  ontniach  and  training.  Also,  the 
county  commilt{M!s  need  to  do  mon;  on 
providing  information  to  local  SDA 
larm(;rs  and  rancluirs.  Flections  shonld 
lx;  more  widelv  pnbliciziul.  and  FSA 
shonld  do  mon;  to  imjn'ovc*  SDA 
partici])ation  in  ehictions.  More 
lanphasis  should  lx;  j)laced  on  ontrciach 
to  all  farmers,  not  jn.st  SDA  fanmas.  at 
the  local  level,  to  fostta'  the  next 
generation  of  farimas.  FSA  slundd  be 
uaininHl  to  work  with  commimitv  ba.scHl 
organizations  on  evaluations  and 
nainired  improvcamaits  in  ehiction 
particijjation  and  participation  in  FSA 
programs. 

Hasponsfi:  The  Farm  Ser\'ic(!  Agency 
is  committed  to  improving  outreach  to 
farimas  and  ranchers  and  will  continue 
to  provide  guidance  and  tools  to  assi.st 
local  offices  in  conducting  and 
im|)roving  outreach  at  the  Uxad  levels 
within  the  resources  available.  Local 
farima  s  and  ranclna  s  an*  also 
laiconraged  to  become  involved  and 
learn  more  about  the  conntv  committee 
by  attending  county  committca!  regular 
imaitings.  Times  and  place  of  county 
committiH!  uuuitings  can  he  obtained 
from  the  local  FSA  conntv  office  and  the 
liuhlic  is  welcomed  at  the  meetings. 

F.SA  is  committed  to  carrying  out  an 
effective  outreach  program  to  inpirove 
program  participation  processes  and 
ovia'come  harriias  commonlv  facial  hv 
farmers  and  ranchers.  Those  harriers 
include  access  to  credit  and  lack  of 
information  on  available  FSA  programs. 
Fart  of  that  commitment  includes 
ensuring: 

•  R(isources  such  as  funding, 
manpower,  and  training  materials  are 
provided  to  States  and  counties  wa; 
serve; 

•  Fartnersliips  with  members  of  the 
nnder.servial  and  minoritv  groups, 
community  based  organizations, 
comnumity  leaders,  congressional 
leaders,  educational  institutions,  and 
other  federal  agencies  are  nupiired  and 
supported:  and 

•  Fair  re|)re.sentation  in  FSA  county 
committee  nominations  and  elections  is 
achieved. 

FSA  conducts  an  extensive  outreach 
program  and  relies  on  i)artnershi])s  to 
assist  in  efforts  to  improve  accessihilitv 
to  our  programs  and  .services.  FSA  has 
made  outreach  an  integral  jiart  of  the 
overall  delivery  of  programs  and 
.services  to  customers  and  potential 
beneficiaries.  The  pnrpo.se  of  the 
outreach  is  to  ensure  that  the  conntv 


committee  election  process,  and  all  FSA 
programs  and  .services,  are  (xpially 
available  to  all  cu.stonKiis. 

With  hundreds  of  national  partners 
and  thousands  of  state  and  conntv 
partners,  thesi;  outreach  efforts  to 
enhance  the  county  committee  election 
])r(x;e.ss  have  im|)roved  particijiation 
and  awarene.ss  significantly  over  the 
years.  Through  outreach  informational 
meetings,  the  mailing  of  election 
material  jiackets.  slide  jiresentations. 
puhlic  service  announcements, 
newsletters,  jiress  relea.ses,  posters,  fact 
sheets,  and  success  stories,  the  jnihlic 
have  become  more  aware  of  the  county 
committee  structure,  eligibility 
requirements,  and  nomination 
])r(x;e.sses.  More  information  on  the 
county  committee  election  jirocess  and 
election  results  are  available  in  English 
and  Sjiani.sh  at:  hi\p:// 

WWW’.  fs(i.iisci(i.<^ov/nh(:t  ions. 

Last  year,  FSA  outreach  coordinators 
conducted  over  7.()()()  outreach  activities 
that  reached  over  4  million  ])eople 
natioinvide.  F.SA  d(x;s  evaluate  the 
effectiveness  of  outreach  in  improving 
election  and  program  participation.  In 
the  ])ast  few  years  through  extensive 
outreach  efforts: 

•  Farlicijiation  of  beginning  and 
minority  farmers  in  f\SA  programs  has 
increased; 

•  Ihirm  loan  assistance  to  immigrant 
fariiKirs  has  increased;  and 

•  .SDA  partici])ation  in  conntv 
committee  nominations  and  (dections 
have  increa.sed. 

In  addition  to  the  conntv  office 
outreach  meetings,  participation  in 
other  partner  events  and  activities  heljis 
to  ensure  we  are  reaching  all  of  our 
customers  and  ])otential  customers.  We 
])articipate  in  local  and  national 
conferences,  festivals.  .State  and  county 
fairs,  farm  expos,  and  grower  and 
jiroducer  u'cirkshojis.  We  conduct 
special  grou])  meetings  to  di.scuss 
di.saster  assistance  ])rograms  and  conntv 
committee  elections.  Through  the  U.SDA 
.Strike  Force  Initiative,  F.SA  works  in 
partnership  with  commimitv  based 
organizations  and  other  U.SDA  agencies 
to  im])rove  outriiach  and  jirovide 
assistance  to  persistent  poverlv 
communities  and  farmers.  f’.SA  also 
participates  in  farm  tours  and  .'\g  I'Meld 
Days. 

Through  extensive  outreach, 
planning,  promotion,  and  partnerships, 
F.SA  has  shown  a  .strong  commitment  to 
])romote  fair  riiiiresentation  and  the 
increase  ])artici])ation  of  eligible  farmers 
and  ranchers  in  all  F.SA  jirograms.  .See 
www.fso.nsdd.gov/ontrodch  for  more 
information. 


Executive  Order  12!t(i()  and  ItL'iCKi 

Executive  Order  128(j(j.  “Regulatorv 
Flanning  and  Review.”  and  Executive 
Order  KL'iti.'L  "Inqn'oving  Regulation 
and  Regulatorv  Review,"  direct  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and,  if 
regulation  is  necessary,  to  select 
regulatory  a])])roaches  that  maximize 
net  benefits  (including  jiotential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  eijnity).  Executive  Order  KL'ititt 
emphasized  the  inqiortance  of 
quantifying  both  costs  and  benefits,  of 
reducing  costs,  of  harmonizing  rides, 
and  of  jnomoting  flexihilitv. 

The  Office  of  Management  and  Budget 
(OMB)  designated  this  rule  as  not 
significant  under  Executive  Order  128(i() 
and  therefore.  OMB  has  not  reviinved 
this  final  rule. 

Regulatory  Flexibility 

'file  Regulatory  Flexibility  Act  (,'i 
II..S.O.  (iOl— ()12).  as  amended  by  the 
.Small  Business  Regulatory  Enforcement 
I'airness  Act  of  ItHKi  (.SBREFA). 
generally  reipiires  an  agency  to  prepare 
a  regulatory  flexihilitv  analvsis  of  anv 
rule  subject  to  the  notice  and  comment 
rulemaking  reipiirements  under  the 
Administrative  Fr(x:edur(;  Act  (.'i  II..S.O. 

or  any  other  statute,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
F.SA  has  determined  that  this  rule  will 
not  have  a  significant  inqiact  on  a 
substantial  number  of  small  entities  for 
the  reasons  ex|)lained  below.  Therefore. 
F.SA  has  not  prejiared  a  regulatory 
nexibilitv  analysis. 

There  are  no  costs  to  complv  with  this 
rule  because  the  regulatory  changes 
were  implemented  through  the  previous 
interim  ride.  There  are  no  costs  of 
compliance  w'ith  this  rule  for  the  ]niblic, 
and  the  costs  for  the  ])revious  interim 
rule  are  exjKicted  to  be  minimal.  No 
comments  w'ere  received  on  the 
])ro])osed  rule  or  interim  rule  regarding 
the  economic  impact  on  small  entities. 
Therefore,  E\SA  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  snhstantial  number  of  small 
entities. 

Environmental  Review 

The  environmental  inqiacts  of  this 
rule  have  been  considered  in  a  manner 
consistent  with  the  jirovisions  of  the 
National  Environmental  Folicv  Act  of 
ItHit)  (NEFA.  42  U..S.(;.  4321-4847),  the 
regulations  of  the  Uouncil  on 
Environmental  Qualitv  (40  CFR  parts 
l.'iOO-l.'iOB).  and  the  F.SA  regulations  for 
compliance  with  NEFy\  (7  CFR  part 
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709).  Th(i  rule  was  determined  to  l)e 
(iategorically  Excluded.  Therefon!,  no 
environmental  assessment  or 
(mvironimmtal  iinjiact  .statcmient  will  he 
completed  for  this  final  rule. 

Executive  Order  12872 

Executive  Order  12872. 

“Intergovcu  nmental  Review  of  Ihuleral 
I’rograms,”  ixupiires  consultation  with 
Stat(!,  and  local  officials.  Tln^  objectives 
of  th(!  Executive  Order  are  to  foster  an 
intergov(;rnmental  partnership  and  a 
strengthened  Fedmalism,  by  relying  c)n 
State,  and  local  proce.sses  for  State,  and 
local  government  coordination  and 
review  of  proposed  Fculeral  Financial 
assistance  and  direct  F(;deral 
development.  For  rc'asons  set  forth  in 
the  Notice  to  7  OFR  ])art  801. suhpart 
V  (48  FR  29115.  )une  24.  1988),  the 
programs  and  activities  within  this  rule 
are  excdiided  from  the  .sco|)(!  of 
Executive  Order  12872. 

Executive  Order  12988 

rhis  rule  has  been  revi(!wed  in 
accordance  with  Executive  Order  125)88, 
‘■(-ivil  justice  Reform.”  This  rule  is  not 
retroactivi!  and  it  does  not  ])reem])t 
Stat(!.  or  local  laws,  rcigulations,  or 
|M)licies  unless  they  ])r{!sent  an 
irriiconcilable  conflict  with  this  rule, 
hefon;  any  judicial  action  mav  be 
brought  regarding  the  provisions  of  this 
rule  the  administrative  a|)|)eal 
|)rovi.sions  of  7  OFR  parts  11  and  780 
must  be  exhausted. 

Executive  Order  18182 

rhis  rule  has  been  nn  iewed  under 
Ex(!cntive  Order  18182.  “FcKleralism." 
The  |)olici(!.s  contained  in  this  rule  do 
not  have  any  snb.stantial  direct  effect  on 
States,  the  relationship  between  the 
Federal  government  and  tin;  .States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  ruk; 
impose  substantial  direct  compliance 
costs  on  State,  and  local  governments. 
Therefore,  considtation  with  the  States 
is  not  recpiired. 

Executive  Order  18175 

This  rule  has  Ikhmi  nu’iewed  for 
comj)liance  with  Executive  Order 
18175,  “Oonsultation  and  (Coordination 
with  Indian  Tribal  Oovermnents." 
I'Cxecutive  Order  18175  impo.ses 
nupiirements  on  the  dev(!loi)ment  of 
regulatory  politaes  that  have  Tribal 
im])lications  or  ])reempt  Tribal  laws. 

The  ])oIicie.s  contained  in  this  rule  do 
not  jneempt  Tribal  law. 

F.SA  has  been  working  closely  with 
the  IJ.SDA  Office  of  Tribal  Relations  to 
ensure  that  the  rule  meets  the  concerns 
of  Tribal  leaders  and  to  develop  a  plan 


to  improve  the  rule  imjdementation 
with  F.SA  .staff.  II.SDA  will  also  riispond 
in  a  timely  and  meaningful  manner  to 
all  Tribal  government  uupie.sts  for 
consultation  concerning  this  rule  and 
will  provide;  aelditional  venues,  such  as 
W(;binars  and  teli;confer(;nce.s,  to 
|)eriodically  host  collaborative; 
e:e)nve;r.satie)ns  with  Tribiil  le;itele;rs  anel 
the;ir  repre.senteitives  e:e)ne:e;rning  wiivs  te; 
imi)le;me;nt  this  rule;  in  Inelian  e:e)untrv. 
We;  re;e:e;ive;el  e)ne;  e;e)nnne;nt  e)n  the; 
interim  rule;,  fre)m  a  gre)n])  representing 
I'ribal  farmers  anel  rane;he;r.s.  That 
e:e)mme;nt  is  aelelre;.s.se;el  abeeve  ;md  ne)te;el 
that  the;  le)e;al  e:e)unty  e;e)mmitte;e  anel 
le)e:al  FSA  e)ffie:e;  she)ulel  impreeve 
e)utreae;h  e;ffe)rts  te)  Trib.el  members. 

Unfunded  Mandat(;s  Reform  Act 

Title;  11  e)f  the  l]nfunde;el  Manelate 
Reform  Ae:t  e)f  195)5  (IIMRA,  Fub.  E. 
104^)  re;eiuire;s  Fe;ele;ral  age;ne:i(;.s  te) 
iisse.ss  the;  effee:ts  e)f  their  re;gnlate)rv 
iie;tie)ns  een  .State,  le)e:al.  e)r  Tribal 
ge)ve;rnme;nt.s  e)r  the  i)riviite;  .se;e;te)r. 
Age;ne:ie;s  ge;ne;r<illy  must  pre;j);ire;  a 
written  .state;me;nt.  inedneling  a  e:e).st 
be;ne;fit  amilysis,  leer  pre)pe).se;el  anel  final 
rule;s  with  Fe;ele;rid  m;mel;ite;s  theit  m;iy 
re;.sidt  in  e;xi)e;nelitnre;s  eef  .SlOO  millie)n  eer 
me)re;  in  iiny  1  ye;;ir  lor  .Steite,  leee-.iil,  eer 
'fribiil  ge)ve;rnme;nts,  in  the;  aggre;gate;,  eer 
te)  the;  priv.ite;  .se;e:te)r.  IJMRA  generally 
re;e]uire;s  agenenes  te)  e:e)nsiele;r 
;ilte;rniitive;.s  anel  <iele)])t  the;  meere;  e:e)st 
e;ffe;e:tive;  or  lea.st  bnrelenseeme;  <dte;rniitive; 
that  ae:hie;ve;s  the;  e)bje;e:tives  e)f  the;  rule;. 
This  rule  e:e)ntains  ne)  Feelenil  maneliites 
unelea'  the;  re;guliite)rv  i)re)visie)ns  e)f  Title; 

II  of  the;  Unfunded  Manelate;.s  Re;fe)rm 
Ae;t  e)f  15)5)5  (UMRA)  feer  .State,  le)e;al.  eer 
Tribal  ge)vernme;nts.  or  the  private; 
se;e:te)r.  Theaelbre;,  this  rule  is  ne)t  subjt;e:t 
te)  the;  re;e]uire;me;nts  e)f  .se;e:tie)ns  202  anel 
205  of  UMRA. 

Paperwork  Reduction  Act 

Uurre;ntly  ap])re)ve;el  inlbrmatieen 
e:e)lle;e:tie)n  aedivities  <ire;  e:ove;re;el  uneler 
OMH  ce)ntre)l  numbe;r  05  00-02  25).  This 
rule;  inveelves  ne)  ediange  te)  the;  eairrently 
iippre)veel  e:e)Ile;e:tie)n  e)f  infe)rmiitie)n. 

E-Uoverninent  Act  (Compliance 

l'\SA  is  e:e)mmitteel  te)  e:e)mplying  with 
the;  E-(je)ve;rnme;nt  Ae;t,  te)  ])re)me)te;  the; 
use;  e)f  the;  lnterue;t  ;mel  e)tlu;r 
inibriuiitie)!)  te;e:lme)le)gie;s  te)  ])re)viele; 
ineae;ase;el  e)p])e)rtunitie;s  fe)r  e:itizen 
<ie:e:e;ss  te)  (Ce)ve;rnme;nt  inlbriUiitie)!!  ;mel 
se;rvie:es.  iuul  Ibr  e)the;r  pur])e)ses. 

List  of  Subjects  for  7  (CFR  Part  7 

Agrieadture. 


PART  7— SELECTION  AND 
FUNCTIONS  OF  FARM  SERVICE 
AGENCY  STATE  AND  COUNTY 
COMMITTEES 

■  Ae;e:e)relingly,  we;  iire  aele)])tiug as  fimil, 
withe)ut  ediiinge.  the;  interim  rule  tluit 
ameneleel  7  (CFR  part  7  anel  th.it  was 
publisheal  at  77  FR  88008-88075  e)n 
jnne  5.  2012. 

.Signe;el  e)i)  lle;e:e;ml)e;r  4.  2012. 

Theuiiiis  |.  Vilsack, 

Srcratdix  of  Atiriciiltiiw. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  205 

[Document  Number  AMS-NOP-1 1-0002; 
NOP-11-02] 

National  Organic  Program:  Notice  of 
Policies  Addressing  Kelp,  Seeds  and 
Planting  Stock,  Livestock  Feed,  and 
Responding  to  Pesticide  Residue 
Testing 

agency:  Agrieadtunil  Miirke;ting  .Serviea;, 
USDA. 

ACTION:  Ne)tiea;  of  aviiihibilitv  e)f  fiiiiil 
gnielanea;. 

SUMMARY:  The;  N;itie)n;d  Organie: 

Pre)gram  (NOP)  is  anne)une:ing  the; 
availiibility  e)f  three;  fineil  gnielanea; 
ele)eaune;nts  emel  eene;  instrne;tie)n 
ele)eaune;nt  inte;neleel  feer  u.se  by  ea;rtilying 
agents  anel  ea;rtifieel  e)|)er;itie)ns.  The; 
final  gnielanea;  ;mel  in.strne:tie)n 
eleeeannents  are  eaititleel  as  follows:  “The 
U.se  e)f  Kelp  in  Organie:  Live.stoe;k  Imeel 
(NOP  5027);  Re;spe)neiing  te)  Results  ire)m 
Pe;stie:iele  Resielue;  Te;sting  (NOP  2018)": 
■■.Se;eels,  Annual  .Se;eellings.  anel  Planting 
.Ste)e:k  in  Organie:  (Creep  Pre)elue:tie)n  (NOP 
5025))":  anel  “Evaluating  Alleeweel 
Ingredients  and  .Seeure.es  of  Vitamins  anel 
Minerals  Ibr  Organie:  Live.ste)e:k  Feeel 
(NOP  5080)".  The;se;  fimil  guielane:e;  anel 
instrne:tie)n  ele)e;ume;nts  are  inteneleel  te) 
inform  the  pnblie:  eif  NOP’s  e:nrre;nt 
thinking  een  the;.se:  te)])ie:s. 

DATES:  rhe;  final  gnielane:e;  ele)e:nme;nt.s 
anne)nne;e;el  by  this  neetiea;  e)f  availabilitv 
iue;  e;ffe;e:tive;  een  March  4,  2018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meli.ssa  B;ule;y,  Ph.I).,  Dire;e:te)r. 
.Stanekirels  IJivisieen,  Natieenal  Organie: 
Preegram,  U.SDA-AM.S-NOP.  1400 
Inele;penele;ne:e  Ave.  .S\V.,  Reeeem  2040- 
.Se).,  Ag  .Steep  0208,  Washingteen,  D(C 
20250,  Email: 

Mdliss(i.h(iil(n'@(iins.iis(i(i.gov: 
Telepheene:  (202)  720-8252:  Fax:  (202) 
205-7808. 
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SUPPLEMENTARY  INFORMATION: 

I.  Knckground 

On  liine  18.  2011.  IIk;  National 
Oi'ganic  Program  (NOP)  published  in  the 
Federal  Register  a  notice  ol  availability 
with  re(|ue.sl  lor  public  commcmt  on  tf)ur 
(halt  guidance  documeuls  (7()  h'R 
84180).  The  to])ics  covcinul  in  the  (halt 
documents  addnissed  recommendations 
issued  by  the  National  Organic 
.Standards  Hoard  (NO.SH)  and  the  II.SDA 
OHice  ol  lusiHJctor  Oeneral  (OlCd  in  a 
March  2010  audit  rciport  ol  the  NOI\ 

The  lour  documents  jireseutcul  ])olici(;s 
on  the  u.s(;  of  kelp  in  livestock  RhuI 
|)roducts.  |)rocedure.s  for  cerlil  ving 
agents  in  rtispon.se  to  results  from 
pesticide  residue  tcistiug.  nupiirenumls 
for  procurement  and  use  of  s(U!d, 
siHidlings  and  planting  stock,  and 
evaluation  criteria  for  allowed 
ingredients  and  sources  of  vitamins  and 
miiKM'als  in  livestock  f(;ed.  Tlu;  four 
draft  guidances  can  hi;  vicnved  on  tlu; 
NOP  \Y(4)site  at  http:// 
\\\vw.(inis.iis(hi.g()v/\’()pIJr(ift(hii(i(in(:i;. 
'I'he  00-day  comment  ptn  iod  clostul  on 
August  12.  201 1. 

'I'lu!  NOP  r(!C(!ived  a])|)roximatelv  .'iO 
individual  comments  on  the  four  draft 
giudance  documents.  Hasiul  upon  the 
comments  nHHMVtui.  tin;  NOP  nu’ised 
and  is  publishing  tin;  tlinu;  draft 
guidanc(!  documents  as  final:  "NOP 
,1027 — Tlu!  list!  of  K(!l|)  in  Organic 
hiv(!stock  F(!ed:"NOP  .1029 — .Setids. 
Annual  .Stuulliugs.  and  Planting  .Stock  in 
Oi'ganic  Oro|)  Production";  ami  "NOP 
.1080 — l-ivalualing  Allowed  Ingredients 
and  .Sourc(!.s  of  Vitamins  and  Minerals 
for  Organic  I.ivtistock  Ftied".  Each 
guidance  docunuint  includes  an 
a])|)endix  when!  the  NOP  providtxs  a 
complete!  di.scu.ssion  of  tlu!  comm(!nt.s 
r(!ceiv(!d  and  the  rationale  behind  anv 
chang(!s  made  to  the  guidance 
documents  as  well  as  anv  chang(!.s 
proposed,  hut  not  made  to  the  guidance 
documents. 

'I’lie  fourth  draft  guidance  docum(!nt. 
"NOP  .1028 — R(!sponding  to  R(!sults 
from  Pe.sticide  Residue  Testing,"  has 
hi!en  r(!vi.s(!d  and  rei.ssu(!d  und(!r  the 
same  title!  as  an  instruction  document. 
NOP  2(i18.  Instruction  documemts  .set 
forth  or  clarifv  e!xisling  NOP  ])r()C(!(lur(!.s 
and  provide!  information  to  c(!rtifying 
agents  about  conducting  husinexss 
r(!lale!(l  to  ceirlification  and  enfor(:(!m(!nt. 
In  contrast,  guidance  documents 
jirovide!  or  explain  ojitions  and 
alternativexs  to  satisfy  r(!gulalory 
reuiuiremients.  s(!t  forth  changexs  in 
intei'iiredation  of  jiolicy.  oraddrexss 
unusually  complex  or  highly 
controversial  issues,  lljion 
consideration  of  the  ()hje!Ctive!.s  of  the! 
content  in  the  final  elejcument,  the  NOP 


has  issued  NOP  2(jl8  as  au  instruction 
(l()e:ume!nt.  rather  than  guidance,  since! 
the!  purpo.se!  is  to  exjilain  to  (:(!rlifying 
ag(!nt.s  how  to  re!Si)e)U(l  to  re!sulls  from 
pexsticiele!  r(!sielu(!  testing.  He!caus(!  this 
was  issueul  ;is  a  draft  guidance!  with 
rexpiest  for  connne!nl,  this  instruction 
includes  ;m  aiipemdix  wh(!re!  tlu!  NOP 
j)r()vi(le!s  a  di.sciissiou  of  the!  (:omme!uts 
r(!(:(!ive!(l  on  the!  draft  guidance  and  the 
ralionide  behind  any  changexs  made!  in 
the  instruction  as  well  as  <iny  (:hange!s 
propexsed.  hut  not  made  to  the 
instruction. 

The!  thr(!e!  final  guidance!  (le)e:ume!nt.s 
and  OIK!  instruction  (loe:ume!nt  are  now 
available  from  the  NOP  through  "The 
Program  Ilandhook:  Ouidance  and 
Instructions  for  (bea  tifying  Age!nts  and 
(bertified  Operations".  This  Handbook 
proviele!s  those  who  own.  manage,  or 
certify  organic  ()pe!ration.s  with  guidance 
and  instructions  that  can  a.ssist  them  in 
complying  with  the!  NOP  r(!gulations. 

The!  e:urr(!nt  (!(lili()n  of  the!  Program 
I  landhook  is  available!  online  at  htt}):// 
WWW. dins. iis(l(i.‘>()v/ 
MopPro^rdniHnndhook. 

II.  Signiiicance  of  (Guidance 

rhe.se!  final  guidance  el()cumi!nts  are! 
he!ing  issueul  in  accordance!  with  the 
Office!  of  Management  and  Huelge!l 
(OMH)  Hulle!tin  on  Agency  (booel 
(buidiince  Practieexs  ((b(bPs)  (|anuarv  2.1. 
2007.  72  FR  8482-8440).  The!  purpexse  of 
(bCbPs  is  to  ensure  that  inogram  guielauce 
ete)cume!nts  are!  (le!ve!lo|)e!(l  with  .ideKpiale! 
|)uhlic  participation,  are  rexidilv 
available!  to  the  jiuhlic.  iinel  are;  not 
iipplied  as  binding  re!(piir(!m(!nts.  l-’inal 
guidance  repreisemts  the  NOP's  curremt 
thinking  on  these  tojiics.  It  doexs  not 
create  or  confer  anv  rights  for.  or  on.  anv 
person  and  (loe!s  not  ()pe!rate!  to  hind  the 
NOP  or  the  public,  (buidance  documents 
are  intended  to  jirovide  a  uniform 
medhoel  for  oj)e!rati()ns  to  c()m])ly  that 
can  reduce  the  burden  of  dewelojiing 
their  own  methods  and  simplify  audits 
and  in.s])(!(:tie)n.s.  Alternative  approachexs 
that  can  demonstrate  comiiliance  with 
the  Organic  Foods  Production  Act 
(Ol^PA),  as  amended  (7  ll..S.Cb.  8.101- 
8.122).  and  its  implememting  re!gulati()ns 
are  also  accejilahle.  As  with  anv 
alternative!  (:om|)liance!  approach,  the! 
NOP  strongly  (!n(:()urage!s  industry  to 
di.scuss  alt(!rnative!  a|)])roach(!.s  with  the 
NOP  before  impl(!m(!nting  th(!m  to  avoid 
unneuiexssary  or  wa.ste!ful  (!X|)e!n(litur(xs  of 
re!S()ure;e!.s  and  to  e!nsur(!  the  propexsed 
altennative!  approach  compliexs  with  the! 
Act  and  its  impleiinemting  re!gulations. 

III.  Fl(!ctronic  Access 

Per.sons  with  acc(!s.s  to  Interne!!  may 
obtain  the  final  guidance  at  the!  NOP’s 
\Ve!h  site  at  http://www.(nns.iisdd.^ov/ 


nop.  Reuiuexsts  for  hard  copies  of  the 
guidance  or  instruction  documents  can 
h(!  ohtaineul  hv  submitting  a  wri!te!n 
r(!epie!st  to  the  peason  listed  in  the 
ADDRESSES  s(!cti()u  of  this  Notice!. 
Aeillieirity:  7  II..S.(;.  (i.lO  1-().122. 

Daleul:  l''(;l)niaiy  2().  2()i:i. 

David  K.  Slii|iiiiaii. 

Adminislnilor.  A;.>n(:iiltiir(il  A/eirkc/nig 
.SV^IT/CC. 

|I'K  Doc.  I'ilod  2-2a-i:i;  am) 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  905 

[Doc.  No.  AMS-FV-1 1-0076;  FV1 1-905-1 
FR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida; 

Redistricting  and  Reapportionment  of 
Grower  Members,  and  Changing  the 
Qualifications  for  Grower  Membership 
on  the  Citrus  Administrative 
Committee 

agency:  Agricultural  Marketing  .Seirvice. 
IKSHA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  reuleifineis 
districts.  re!a])])ortions  r(!i)r(!S(!ntali()n. 
and  modifiexs  the  epialificatious  for 
memheirship  on  the  (bitrus 
Administrative  (bommittee  ((bom  mil  tee), 
'rlu!  (bommitteie  is  re!S])()nsihl(!  for  local 
administration  of  the  Federal  marketing 
order  for  orangeis.  grapefruit,  tangerinexs, 
and  tangelos  grown  in  Florida  (orele!!'). 
'I’liis  final  rule  reduces  the  numher  of 
districts,  reapportions  re])rt!sentation 
among  the  districts,  and  allows  up  to 
four  growers  who  are  shi])])(!rs  or 
(!m])l()y(!e!.s  of  a  shipj)er  to  .serve  as 
grower  memheirs  ou  the  (bommittee. 
These  changes  adju.st  groweir 
reiK’eisentation  to  refleict  the  com])o.sitie)n 
of  the  indu.strv.  provide!  (Kpiilahle! 
re!|)r(!se!ntati()n  from  each  district,  and 
crexite!  the  o|)portunity  for  more  growers 
to  serve  on  the  (bommittee. 

DATES:  Fffective  March  4.  2018. 

FOR  FURTHER  INFORMATION  CONTACT: 
(borey  E.  Elliott.  Marketing  .Si)e!cialist,  or 
(bhristian  D.  Nissen,  R(!gi()nal  Director, 
.Soulluxist  Marketing  Field  Office. 
Marke!ting  Order  and  Agr(!(!m(!nt 
Division,  Fruit  aud  VRigetahle  Program. 
AM.S,  D.SDA;  Telephone:  (888)  824- 
887.1.  Fax:  (888)  82.1-8798.  or  Email; 
Covdv.Elliott@ains.usda.gov  or 
Christ  ian.Nissdn@(nns. nsda.gov. 

.Small  businesses  may  reKiuest 
information  on  conpilving  with  this 
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regulation  by  contacting  hitfrey  Smntnv, 
Marketing  ()rd(!r  and  AgriMMiKMit 
Division,  lunit  and  Vegetable  Frograin, 
AMS,  II.SDA,  1400  liule|)en{lc;iu;(! 

Avenue  S\V.,  STOF  0237,  Wasbinglon, 

DC  202.'')0-0237:  Telejjhone:  (202)  720- 
2401,  b’ax:  (202)720-8038.  or  Hinail: 
l(‘lli(!V.Similny@(nns.iis(i(i.‘>(n'. 

SUPPLEMENTARY  INFORMATION;  'Phis  final 
rule  is  issinul  under  Marketing  Order 
No.  OO.'i,  as  aiiKMuled  (7  CFR  ])arl  00.')). 
r(!gnlating  the  handling  ol  orang(!s. 
grapel’rnit,  tangerines,  and  tangelos 
grown  in  I'lnrida.  hennnafter  referred  to 
as  the  “order.”  The  order  is  elTective 
under  the  Agricnltnral  Marketing 
Agreement  Act  of  1037,  as  amended  (7 
IJ.S.ti.  001—074),  hereinafter  referred  to 
as  the  "Act.” 

The  D(!])artment  of  Agricnltnre 
(l)SDA)  is  issinng  this  ride  in 
conformance  with  Executive  Order 
12800. 

'Phis  final  ride  has  been  reviewed 
under  Executive  Order  12088,  (iivil 
Justice  Reform.  'Phis  ride  is  not  intended 
to  have  retroactive  effect. 

'Phe  Act  provides  that  administrative 
])roceedings  must  he  exhausted  before 
parties  may  file  suit  in  court.  Under 
.section  008c(l  .'))(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  IISDA  a  petition  stating  that  the 
order,  any  provision  of  I  he  order,  or  anv 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  reijnest  a  modification  of  the  order 
or  to  he  exempted  therefrom.  A  handler 
is  afforded  the  o])portnnity  for  a  hearing 
on  the  petition.  After  the  hearing.  USDA 
would  ride  on  the  |)etition.  'Phe  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA’s  riding  on 
the  petition,  jirovided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

'Phis  final  rule  redefines  di.stricts. 
reap])ortion.s  representation,  and 
modifies  the  (]nalifications  for 
membership  on  the  (iommittee.  'Phis 
rule  reduces  the  nnmher  of  districts, 
reapjiortions  grower  representation 
among  the  districts,  and  allows  ii])  to 
four  growers  who  are  shippers  or 
em])loyee.s  of  a  shipjier  to  .serve  as 
grower  memhers  on  the  (iommittee. 
'I’hese  changes  adjust  grower 
rejiresentation  to  reilect  the  comjiosition 
of  the  industry,  provide  eipiitahle 
representation  from  each  district,  and 
create  the  oi)])ortnnity  for  more  growers 
to  serve  on  the  (Committee.  'Phese 
changes  were  nnanimonslv 
recommended  by  the  Uommittee  at  a 
meeting  on  (nly  14.  2011. 


.Section  00.').  14  of  the  order  provides 
the  authority  to  redefine  the  districts 
into  which  the  production  area  is 
divided  and  to  rea|)portion  or  otherwise 
change  the  growvir  memhership  of  the 
districts  to  assure  e(|nitahle  grower 
repre.sentation  on  the  Uommittee.  'Phis 
section  also  jirovides  that  such  changes 
are  to  he  based,  so  far  as  jiracticahle,  on 
the  averages  for  the  immediately 
preceding  five  fiscal  jieriod.s  of;  (1)  'Phe 
volume  of  fruit  shipped  from  each 
district;  (2)  the  volume  of  fruit  produced 
in  each  di.strict;  and,  (3)  the  total 
nnmher  of  acres  of  citrus  in  each 
district.  It  also  requires  that  the 
(Committee  consiiler  such  redistricting 
and  reapportionment  during  the  1980- 
81  fiscal  ])eriod  and  only  in  each  fifth 
fiscal  period  thereafter.  'Phe 
recommendation  of  |nly  14.  2011,  is 
consi.stent  with  the  time  reijnirements  of 
this  .section. 

Section  90.'). 19  provides  for  the 
e.stahlishment  of  and  membership  on 
the  (iommittee,  including  the  nnmher  of 
grower  and  handler  memhers  and  their 
corresponding  ipialifications  to  serve.  In 
addition,  this  section  ])rovides  the 
authority  for  the  Uommittee.  with  the 
approval  of  the  .Secretary,  to  establish 
alternative  (inalifications  for  grower 
memhers.  'Phe  (pialifications  in  this 
section  specify  that  grower  memhers 
cannot  he  shi])])ers  or  emplovees  of 
shippers. 

Prior  to  this  change,  §  90.'). 1 14  of  the 
order’s  administrative  rules  and 
regulations  listed  and  defined  four 
grower  districts  within  the  production 
area.  Di.strict  One  included  the  counties 
of  Hilkshorongh,  Pinellas.  Pasco, 
Hernando,  (iitrns,  .Sumter,  hake.  Orange. 
.Seminole.  Alachua,  Putnam,  .St.  johns, 
Flagler.  Marion.  Levy,  Duval,  Nassau, 
Baker,  Union,  Bradford,  Uolnmhia,  (day, 
(hlcdirist.  and  .Suwannee  and  Uonnty 
Uommissioner’s  Di.stricts  One.  'Pwo,  and 
'Phree  of  Volusia  Uonnty,  and  that  part 
of  the  counties  of  Indian  River  and 
Brevard  not  included  in  Regulation  Area 
11.  District  'Pwo  included  the  counties  of 
Polk  and  Osceola.  Di.strict  'Phree 
included  the  counties  of  Manatee. 
.Sarasota,  Hardee,  Highlands, 
Okeechobee,  (ilades,  De  .Soto,  Uharlotte, 
Lee.  Hendrv.  (iollier,  Monroe.  Dade. 
Broward,  and  that  jiart  of  the  counties 
of  Palm  Beach  and  Martin  not  included 
in  Regulation  Area  II.  District  Four 
included  .St.  Eucie  Uonnty  and  that  part 
of  the  counties  of  Brevard.  Indian  River. 
Martin,  and  Palm  Beach  described  as 
lying  within  Regulation  Area  II,  and 
('.ounty  Uommissioner’s  Districts  Four 
and  Five  of  Volusia  (iounty. 

.Section  90.').  114  also  .s|)ecifie.s  the 
grower  repre.sentation  on  the  ('.ommittee 
from  each  di.strict.  Previouslv,  Di.strict 


One  was  represented  by  one  grower 
member  and  alternate:  Di.strict  'Pwo  was 
rejnesented  by  two  grower  members  and 
alternates;  Districts  'Phree  and  Four 
were  represented  by  three  grower 
memhers  and  alternates. 

.Since  the  last  redistricting  and 
reapportionment  in  1991,  total  citrus 
acreage  has  fallen  by  24  ])ercent, 
production  has  fallen  hv  23  jiercent.  and 
fresh  shipments  have  fallen  by  OO 
percent,  (iitrus  production  and  growing 
acreage  have  gradually  shifted  from  the 
north  and  central  ])art.s  of  the  state  to  the 
eastern  and  .southwestern  growing 
regions  following  damaging  freezes.  'Phe 
indu.stry  has  also  .seen  an  overall 
decrease  in  acreage  and  jiroduction  due 
to  real  estate  development  and  the 
im])act  of  several  hurricanes.  Increased 
production  costs  a.ssociated  with 
replanting,  cultivating,  and  battling 
citrus  diseases,  such  as  canker  and 
greening,  have  also  contributed  to 
changes  in  production. 

(ionsidering  the  numerous  changes  to 
the  industry,  the  (iommittee  di.scus.sed 
the  need  to  redistrict  the  production 
area  and  reapportion  grower 
memhership  at  its  meeting  on  julv  14. 

201 1 .  During  the  discu.ssion,  (iommiltee 
memhers  agreed  that  industry 
conditions  have  been  stabilizing, 
making  this  an  a|)propriate  time  to 
consider  redistricting  and 
reapportionment.  I’rees  planted  to 
rejjlace  acreage  lost  to  di.sease  and 
hurricane  damage  are  now  producing, 
new  production  jnactices  are  helping  to 
mitigate  the  effects  of  disease,  and  a 
weakened  housing  market  has  reduced 
development.  Phese  factors  have  all 
contributed  to  greater  stability  within 
the  industrv. 

In  considering  redistricting  and 
reap])ortionment.  the  (’.ommittee 
reviewed  the  information  and 
recommendations  provided  by  the 
suheommittee  tasked  with  examining 
this  i.ssue.  The  suheommittee  reviewed 
the  numhers  for  acreage,  production, 
ami  shipments  from  all  counties  in  the 
production  area  as  reijuired  in  the  order. 
\Vhile  this  information  was  heneficial  in 
showing  how  the  industry  had  changed 
since  the  last  time  the  production  area 
was  redistricted.  there  were  concerns 
about  how  representative  these  numhers 
were  of  the  fresh  citrus  indu.stry. 

'Phe  majority  of  Plorida  citrus 
production  goes  to  processing  for  juice, 
and  the  available  numhers  for  acreage 
and  production  by  countv  do  not 
delineate  between  fresh  and  juice 
])roduction.  making  it  difficult  to 
determine  iftho.se  numhers  reflect  fresh 
|)roduction.  Further,  reviewing  the 
available  data  for  fresh  shipments  akso 
jire.sented  problems  in  that  the  numbers 
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were  more  reflective  of  handler  activity 
rather  than  grower  activity,  as  fruit  from 
many  counties  is  handled  in  counties 
other  than  where  the  fruit  is  grown,  and 
oftcm  in  .separate  districts  from  where 
the  fruit  is  grown. 

In  an  effort  to  provide  nnmhcas 
rellective  of  grower  production  utilized 
for  fresh  shipments,  the  snhcommittee 
used  the  available  iidormation  on  trees 
hy  variety  in  each  county  combined 
with  the  percentage  of  fnish  production 
hy  variety  to  calculat(!  a  fresh 
production  estimate  for  each  county, 
('.urrently.  8  percent  of  orange.  44 
percent  of  gra|)efruit.  and  58  percent  of 
specialty  citrus  production  are  shippiul 
to  the  fresh  market.  Using  these 
estimates.  District  One  currently 
accounts  for  9  percent  of  fresh 
production:  District  Two.  18  percent; 
District  Three.  81  percent:  and  Di.strict 
Ft)ur.  47  peircent  of  fresh  production. 

Ha.sed  on  the  fresh  production 
estimates  and  other  information 
available,  the  snhcommittee 
recommend(!d  reducing  the  numher  of 
districts  from  four  to  three;  hy  combining 
current  Districts  One  and  Two  into  a 
new  District  One.  {'.urr(;nt  District  rhr(;e 
becomes  District  Two.  and  District  f'onr 
h(;comes  District  Thr(;e;.  The 
suhcommitlee  also  recomm(;mle;d  that 
the  nine  grower  m(;mt)(;rs  he 
reai)portiom;d  as  follows  t)as(;d  on  the; 
estimat(;s  for  fresh  production:  'I’wo 
grow(;r  members  and  alternates  for 
District  One.  three;  gre)we;r  nu;ml)e;rs  anel 
alte;rnate;.s  fe)r  Distrie:t  Twe),  anel  fenir 
gre)we;r  me;ml)e;r.s  anel  alte;rnate;s  ie)r 
District  Three;. 

With  nine;  gre)we;rs  serving  e)n  the; 
(;e)mmitte;e.  e;ach  nu;mhe;r  repre;.se;nts 
appre)ximate;l  v  11  i)e;re;e;nt  e)f  fre.sh 
pre)ehu:tion.  Uneler  the  suhcommitte;e; 
re;e;e)mmenelatie)n.  Distrie;t  One.  with  22 
pe;re;e;nt  e)f  the;  fresh  ])re)elue:tie)n.  is 
re;j)rese;nte;el  by  22  i)e;re;ent  e)f  the  gre)wt;r 
me;ml)e;rs  anel  alte;rnate;s  eni  the; 
('e)mmitte;e;.  with  twe)  grower  members 
and  alte;rnate;s.  Distrie;t  Two.  with  81 
pe;re:e;nt  e)f  fre;sh  pre)elue;tie)n.  is 
re;])re;.se;nte;el  hy  88  ])e;re;e;nt  e)f  the;  gre)we;r 
me;ml)e;r.s  anel  alte;rnate;s  on  the 
(;e)mmitte;e.  with  thre;e;  gre)we;r  me;mhe;rs 
anel  alte;rnate;s.  District  Thre;e;.  with  47 
pe;re:e;nt  e)f  fre;sh  preeelnelieni.  is 
re;pre;se;nte;el  hy  44  pe;re:e;nt  e)f  the;  gre)we;r 
nu;mhe;r.s  anel  alte;rnate;s  e)n  the; 
(;e)mmitte;e;.  with  fe)ur  gre)we;r  me;mt)e;rs 
anel  alte;rnate;s. 

In  eli.se;ussing  the;  re;e:e)mmendatie)n.s  e)f 
the;  sul)e:e)mmitte;e;,  {;e)mmitte;e;  me;mhe;rs 
fe)nnel  that  the;  e;stimale;el  fre.sh 
|)re)duc;tie)n  numhe;r.s  we;re;  a  ge)e)el 
inelicateer  e)f  fre;sh  pre)ehie:tie)n  anel  were; 
beneficial  whe;n  e;e)nsiele;ring  how  the; 
l)re)ehiction  are;a  shoulel  he;  re;elistrie:te;ei 
anel  gre)we;r  me;mhe;r.ship  elistrihuteel. 


lla.seel  e)n  the;  ne;w  elistrie;ts  ;met  the; 
e;.stimate;el  fresh  preeeluelieni.  the; 

(;e)mmilte;e;  agre;e;el  that  the; 
sul)e;e)mmitte;e;’.s  re;e:e)mme;nelatie)ns 
evenly  alle)e;ate;el  gre)we;r  membership. 
Oe)nse;e]ue;ntlv,  the;  (k)mmitte;e;  \  eeteel 
nnanime)usly  in  snp])e)rt  e)f  the;  e;hange;s. 

Ae:e:e)relinglv.  Di.slrie:t  One;  ine;lnele;s 
the;  e:e)untie;s  e)f  Ahie;hna.  Hake;)’ 

Ihaelfenel,  Citrus,  Clay.  Ce)lnml)iii,  Duval. 
Klagle;r.  Cile;hrist.  llernanele), 

1  lilkshenenigh.  Lake.  Le;vy,  Marie)n, 

Nassau.  Onmge,  Ose:e;e)l<i,  l’ase:e). 

Pine;llas.  i’e)lk,  Putnam,  Semineele;,  St. 
Ie)hns,  Sumter,  Suwanne;e;,  and  lJnie)n 
anel  Ceiimty  Ce)mmi.ssie)ne;r’.s  Distrie:ts 
One,  Twe),  anel  Thre;e;  e)f  Veehisia  Ceennty. 
anel  that  ])iirt  e)f  the;  e:e)untie;s  e)f  Inelian 
River  and  Ilrevarel  ne)t  ine.lueleel  in 
Re;gidalie)n  Are;a  II.  Distrie;t  One  is 
re;])re;se;nte;el  hy  two  gre)wer  me;ml)e;rs  anel 
alte;rnate;s. 

Di.strie;t  Twe)  ine;luele;s  the;  eioeinties  e)f 
Breewarel,  Charle)tte;,  (kellier,  Daele,  De; 
Se)te),  Claeles,  Harele;e;.  Ilenehy. 

Highlanels,  Le;e;,  Manatee;,  Monreee, 
Okee;e;he)t)e;e;,  Saniseeta,  anel  that  part  e)f 
the;  e:e)untie;s  e)f  Palm  He;ae:h  and  Martin 
ne)t  ine:luele;el  in  Re;gidatie)n  Are;a  II. 
Distrie:t  Twe)  is  re;pre;,se;nle;el  hv  three; 
gre)we;r  me;mhe;rs  anel  alte;rnate;s. 

Di.strie:t  Thre;e;  ine;lnele;s  the  (^eeunty  e)f 
St.  Lne  ie;  anel  that  |)art  e)f  the;  e;e)nntie;s 
e)f  Hrevarel.  Inelian  Rive;r,  Martin,  anel 
Palm  H(;ae:h  ele;se;ril)e;el  as  lying  within 
Re;gidalion  Are;a  II,  anel  Ceenniv 
Ce)mmissie)ne;r's  Districts  Feeur  anel  f’ive 
e)f  Ve)hisia  (ieennty.  This  elistrie;t  h.is  fe)iir 
gre)we;r  me;mt)(;rs  anel  alte;rnate;s. 

In  aelelitie)!!  to  eli.se:us.sing  re;elistrie;ting 
anel  reappeerlieenment  e)f  gre)we;r 
repre.sentation  e)n  the;  (]e)mmitte;e;.  the 
(k)mmitte;e;  alse)  e;e)nsielere;el  e:hange;s  te) 
the;  gre)we;r  me;ml)e;r.ship  ejualifie;alie)ns 
estahlisheel  uneler  the;  oreler.  When  the 
eiualifie;atie)ns  for  gre)we;r  memhership 
were;  e;stal)li.she;el,  the;  line;  l)e;tvve;e;n 
growers  anel  shi])pe;rs  was  e;le;are;r,  with 
me)re;  gre)we;rs  in  the;  l)usine;.ss  e)f  just 
])re)ehie:ing  fre.sh  fruit  fe)r  the;  fre;.sh 
marke;t  anel  not  inve)lve;et  in  the  .shipping 
aspe;e:t  e)f  the;  inehistrv.  He)we;ve;r,  ove;r 
the;  ye;ars,  the;  inehistrv  has  se;e;n  more; 
gre)we;rs  partnering  to  Ibrm  shipping 
inte;re;.st.s  e)r  ve;rtie;allv  inte;grating  with 
ship])e;rs. 

This  tre;nel  l)e;gan  in  the;  19tK)s,  when 
the;  inehi.stry  was  in  an  e)ve;rsu|)ply 
sitnatie)!).  anel  gre)we;rs  were;  le)oking  for 
ways  to  assure  their  fruit  was 
l)ure:ha.se;el.  This  e:on.solielatie)n  t)e;twe;i;n 
gre)we;r,s  anel  .ship])e;rs  e:e)ntinne:el  as  the; 
inelustry  aeljn.ste;el  te)  e:hange;s  in 
pre)ehie:tie)n  anel  re;ae;te;el  te)  the;  pre;ssnre;s 
e)f  eli.se;a.se;.  rising  lanel  valiu;s,  hurricane;s 
anel  fre;e;ze;s.  Alse),  the;  same;  pre;.s.snre;s 
that  have;  e;ne:e)urage;el  e:e)nse)lielatie)n  anel 
vertie;al  inte;gratie)n  have  pre)mpte;el 
many  gre)we;rs  to  le;ave;  the;  inelustry. 


further  re;elue:ing  the;  numher  e)f  gre)we;rs 
.se)le;lv  engageel  in  ])roelue:tie)n. 

Prieer  te)  this  e:hange;,  a  gre)we;r  who 
was  affiliateel  with  or  was  an  e;mple)ye;e; 
e)f  a  .shi])pe;r  eliel  ne)t  eiualifv  te)  serve;  as 
a  gre)we;r  me;mt)e;r  e)n  the;  Ce)mmitte;e;.  In 
eliseaissing  this  issue,  the;  (;e)mmitle;e; 
re;e:ognizeel  the  e;hange;,s  in  the;  make;n|) 
e)f  the;  inelustry,  anel  the;  ne;e;el  te)  revise 
the  eiualifie:atie)ns  fe)r  gre)we;r 
me;ml)e;rship  te)  re;flee:t  lhe.se;  e:hang(;s. 
Ce)mmitte;e;  me;ml)e;rs  agre;e;el  that  with 
growers  whe)  are;  affiliateel  with  shi])pe;r.s 
playing  an  ine:re;a.sing  re)le;  in  the; 
inelustry,  a  e:hange  shoulel  he;  maele  te; 
faealitate;  their  ])artie;ipatie)n  e)n  the; 
Committe;e;.  Several  Committee  me;mt)e;rs 
stateel  that  they  the)ught  such  a  e:hange; 
was  important,  hut  that  the;  majeerity  e)f 
gre)wer  .se;ats  on  the  Clommittee  shoulel 
he;  maintaineel  fe)r  pure;  gre)wers,  those 
not  affiliateel  with  a  shi])pe;r. 

To  e:re;ate  an  oppe)rtunity  fe)r  shi])])er- 
affiliateei  gre)we;rs  te;  se;r\'e;  e)n  the; 
Ce)mmitte;e;,  while;  maintaining  the; 
majeerity  e)f  positions  fe)r  j)ure;  growe;r.s, 
it  was  ele;te;rmine;el  that  the;  grower 
eiualifie:atie)ns  fe)r  me;mhe;r.slii])  e)n  the: 
Committeie;  he;  me)elifie;el  se)  that  up  te) 
four  growe;r  me;mt)e;r.s  may  he;  gre)we;rs 
affiliateel  with  e)r  e;mj)le)ye;el  hv  shii)])e;r.s, 
with  the;  re;maining  five;  se;at.s  e)|)en  e)nlv 
te)  pure;  gre)we;rs  whe)  are;  ne)t  affiliati;el 
with  e)r  e;mple)ye;el  hy  shi])pi;rs. 
Ce)mmitte;e;  me;inh(;r.s  su])])e)rte;el  this 
e:hange;  hecau.se;  it  ele)e;s  ne)t  manelate;  that 
the;  fe)ur  pe)sitie)ns  he;  filleel  hv  gre)we;rs 
affiliateel  with  .ship])e;rs.  hut  ele)e;s  i;re;ate; 
the;  e)])])ortunity  leer  these;  tvi)e;.s  e)f 
growe;rs  to  .se;rve  e)n  the;  C.eemmittee.  This 
e:hange  ])re)viele;s  the;  fle;xihility  te) 
e;xj)anel  gre)we;r  me;mhe;rshi])  to  ine:luete 
gre)we;rs  whe)  are;  affiliateel  with  shipj)e;rs 
without  limiting  the  o])])ortunity  fe)r 
j)ure;  growers  to  serv  e;. 

The;  C-ommittee  f)e;lie;ve;s  this  eduinge; 
make;s  the;  Ce)mmitte;e  me)re  re;fle;e;tive;  of 
the  fre;.sh  .se;gment  of  the  Floriela  e:itrus 
inehi.stry.  Pre)vieling  the;  o])])e)rtunity  for 
gre)we;rs  affiliateel  with  shippe;rs  to  serve 
on  the;  (k)mmitte;e;  heljis  bring  aelelitional 
pe;rs])e;e;tive;.s  anel  iele;a.s  te)  the; 

Ce)mmitte;e;.  alte)ws  aneether  se;gme;nt  e)f 
gre)we;rs  to  .si;rve;  e)n  the;  Ce)mmitte;e;,  anel 
eaeates  an  ine:re;a.se;el  e)])])e)rlunity  for 
l)artie:i])atie)n  hy  small  e:itrus  e)])e;ratie)ns. 
Further,  retaining  five;  of  the;  nine; 
gre)we;r  se;at.s  as  se;ats  lor  only  ])ure; 
gre)we;rs  he;l])s  maintain  a  halanea; 
t)e;twe;e;n  grower  anel  .shi])pe;r 
re;])re;se;ntation  e)n  the;  (k)mmitte;e;. 

With  gre)we;r.s  who  are;  affiliateel  with 
the;  .shi])ping  se;gme;nt  of  the;  inehistrv 
])hiying  an  increaising  reile;  in  the; 
inelustry  anel  the  expe;e:tatie)n  that  this 
se;gme;nt  of  greiwers  will  e:e)ntinue;  tei 
ine:re;ii,se;,  the;  (;e)mmitte;e;  t)e;lie;ve;s 
faealitating  their  ineihision  on  the; 
C’.e)mmitte;e  will  better  re;fle;e;t  the;  e:urre;nt 
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industry  .structure.  Widening  the  ])()()1  of 
growers  from  wliich  inemhers  are 
nominated  also  (:reat(;s  additional 
opportunities  for  growers  with  difhirent 
backgrounds  and  per.s])ectives  to  serve 
on  th(i  Committee,  rherefore,  tlu; 
(!ommitt(!e  nnanimonslv  nicommended 
revising  growtir  member  c]nalifi cations 
to  allow  up  to  four  growers  who  are 
affiliattid  with  or  (unploved  hv  shi|)p(!rs 
to  serve;  as  growe:r  members  on  the 
(iommittee. 

The  next  round  of  grower 
nominations  will  he  held  in  Mav  2013. 

In  order  te)  give  tlu;  industry  ample 
notice  of  these  changes,  and  because 
S(;ction  5)05.14  reepnres  that  this 
announcement  octair  on  or  h(;fore  March 
1  of  the  then  cnrr(;nt  fiscal  year,  the 
modifications  need  to  he;  in  e;ffe;e;t  prior 
te)  Maredi  1, 2013,  to  he;  ntilizeel  in  the; 
May  2013  e;le;e;tie)ns. 

Final  Re;gulatory  Flexibility  Analysis 

Pursuant  te;  re;einire;me;nt.s  set  fe)rth  in 
the  Re;gnhite)ry  Flexibility  Ae:t  (R1'’A)  (5 
li.S.C.  001-012),  the  Agrieadtnral 
Marketing  Se:rvi(a;  (AMS)  h.is 
e:e)nside;re;el  the;  e;ea)ne)mie:  impiiel  e)f  tins 
action  een  small  e;nlitie;s.  Aeaaerdingly, 
AMS  has  ])re;|)are;el  this  final  re;gnlate)rv 
fle;xihility  analysis. 

'flu;  pnri)e)se;  of  the;  Rl-’A  is  te;  fit 
re;gnhite)rv  ae:tie)ns  te)  the;  se:ale;  e)f 
l)n.sine;s.s  snhjeel  te)  sue:!)  ;ie;tie)ns  in  e)rele;r 
that  sin.dl  l)nsine;s.se;s  will  ne)t  he;  nnelnlv 
e)r  elisi)re)i)e)rtie)nate;ly  hnreleneel. 
Marke;ting  eerelers  isseieel  ])nrsnant  te)  the; 
Ae:t,  anel  ride;s  i.ssne;el  the;re;imele;r,  are; 
nniepie;  in  that  the;y  are;  hreenght  al)e)nt 
threengh  group  ae;tie)n  e)f  e;s.se;ntially 
small  e;ntitie;s  ae:ting  on  their  e)wn 
he;half. 

'rhe;re;  are;  ap])re)ximate;lv  55  hanellers 
e)f  Floriela  citrus  wiie)  are;  snl)je;ct  te) 
regnlatie)!!  nneler  the;  marketing  e)rele;r 
anel  approximately  8.000  proeliua;rs  of 
oranges,  grapefruit,  tange;rine;s,  and 
tangele)S  in  the;  re;gnlateel  area.  Small 
agrieailtnral  .serviea;  firms  are;  defineel  hv 
the  Small  Bnsine;.ss  Aehnini.stratie)n 
(S13A)  iis  tho.se;  having  annual  re;e:e;i])t.s  e)f 
less  than  ,$7,000,000.  anel  small 
agrie'.idtnral  pre)elne:e;rs  are;  ele;fine;el  as 
tho.se;  having  annual  re;ce;ipts  e)f  less  than 
S750,000  (13  CFR  121.201). 

lia.seel  een  inelustrv  anel  (;e)mmitte;e; 
elata,  the;  ave;rage;  annual  f.e).l).  ])rice  lor 
fre;sh  Fle)riela  edtrus  eluring  the;  2010-11 
.sease)!!  was  a])])re)ximate;ly  ,$12.10  pe;r  Vr. 
bushel  e:arte)n.  anel  te)t;il  fre;sh  shipme;nts 
we;re;  a])])re)ximale;ly  30.4  million 
e;arte)ns.  Using  the;  average;  f.e).l).  ])rie:e; 
anel  shipment  data,  anel  cissuming  <i 
neermal  elistril)utie)n,  at  le;a.st  55  pe;re;ent 
e)f  the;  Fleeriela  citrus  hanellers  e;e)idel  he; 
e:e)n.sielereel  small  l)usine;.sse;s  nneler 
,SBA’.s  elefinitie)!).  In  aelelition,  l):i.se;ei  e)n 
proehu:tie)n  and  preeelue.er  prie'.es 


reporteel  by  the;  Natieenal  Agrieadtnral 
.Statistics  .Se;rviea;  anel  the;  te)tal  numher 
e)f  Fleeriela  eatrus  i)re)eluea;r.s,  the;  ave;rage; 
annual  ])re)eluea;r  re;ve;nue;  is  le;.ss  than 
,$750. OOt).  rhe;re;fe)re;.  the;  majeeritv  e)f 
hcinellers  anel  pre)eluea;r.s  e)f  Fleeriela  eatrus 
may  he;  e:liissifi(;el  as  small  entities. 

This  final  rule;  re;eluea;s  the;  numl)e;r  e)f 
elistriels  freem  fe)ur  to  thre;e;.  re;ai)pe)rtie)n.s 
gre)we;r  re;|)re;.se;nt<itie)n  ame)ng  the; 
elistriels,  auel  alleews  up  te)  fe)ur  gre)we;rs 
whe)  are;  shii)])e;r.s  eer  e;m])le)ve;e;s  e)f 
shi])pe;rs  te)  .serve;  as  gre)we;r  me;ml)e;rs  e)n 
the;  Ueemmittee.  The;.se;  e:hange;.s  aeljust 
gre)we;r  re;])re;se;nt;itie)n  te)  re;fle;e:t  the; 
ea)mpe)sitie)n  e)f  the;  inelustrv.  i)re)viele; 
e;(putal)le;  representation  fre)m  eae:h 
eli.strie:t.  and  eaeeate  the;  eepport unity  fe)r 
me)re;  gre)wers  te)  se;rve;  e)n  the; 

Uommitte;e.  This  rule;  revisers  ^  5)05.114 
of  the;  re;gulations  re;gareling  growe;r 
elistricds  and  the;  alleetment  of  memheers 
ameengst  the)se  elistrieds.  anel  aelds  a  new 
paragraj)!)  to  ^5)05.120  e)f  the;  rule;s  anel 
reegulatienis  te)  revise;  greewer 
memhershi])  ejUcilifie;atie)ns.  The; 
authority  for  these;  ae:tie)ns  is  ])re)viele;el 
in  5)05.14  iinel  5)05.15)  e)f  the;  eereler, 
re;s])e;e:tive;ly.  The;se;  e:hange;s  we;re; 
imanimeeusly  re;e'.e)mme;nele;el  by  the; 
Ueemmittee;  at  a  me;e;ting  e)n  |idv  14. 

2011. 

It  is  ne)t  antici])ate;el  that  this  ;u:tie)n 
will  impe).se;  anv  aelelitieenal  eaests  e)n  the; 
inelustrv.  This  ;u:tie)n  will  heive;  a 
he;ne;fieaal  imi)ae:l  as  it  meere;  aceairately 
iiligns  gre)wer  elistriels  anel  re;a])])e)rtie)ns 
gre)we;r  me;ml)e;r.ship  in  ae:e;e)relane:e;  with 
the;  pre)ehie:tie)n  e)f  fre;sh  Ideeriela  eatrus. 
This  ae:tie)n  alse)  (a'e;ate;s  an  eeppeertunity 
fe)r  gre)we;r,s  that  ;ire;  affiliateel  with  e)r 
e;mple)ye;e;.s  of  shippe;rs  te)  .se;rve;  e)n  the 
r,e)mmitte;e;  as  growe;r  me;ml)e;rs.  'fhese 
changes  shoidd  pre)viele;  e;e]uital)le 
re;])resentation  te)  gre)we;rs  e)n  the; 
Q)mmitte;e;  anel  ineaea.se  eliversity  hv 
alle)wing  me)re;  greewers  the  o])])e)rtunity 
to  .se;rve.  These  changes  iire  intende;el  te) 
make  the  Ce)mmitte;e  me)re 
representative  of  the  eairrent  industry. 
The;  e;ffe;e:ts  e)f  this  rule  will  not  he 
eli.spre)|)e)rtie)n€ite;lv  gre;ate;r  e)r  less  fe)r 
small  e;ntitie;s  than  ieer  larger  entities. 

The;  Ueemmittee;  eli.seais.seel  alte;rnative;.s 
te)  these  edianges  ineduding  making  lU) 
e:h;mge;s  te)  the;  eli.strie:t.s  e)r  the; 
ai)i)e)rtie)nme;nt  e)f  gre)we;r  me;ml)e;rship. 
The;  Ce)mmitte;e;  re;e:e)gni7.e;el  th.it  the;re; 
hael  l)e;e;n  seeme;  signifieamt  change;.s  te) 
the;  inelu.strv  sine:e;  the;  last  time;  the; 
pre)elue:tie)n  ;ire;a  w.is  re;elistne:te;el  iinel 
me;mhe;rs  re;apportie)ne;el  in  15)5)1.  The; 
Uommittee  ele;te;rmine;el  that  seeme; 
edianges  we;re;  ne;e;ele;el  te)  iiiiike;  the; 
elistriels  anel  the;  a])pe)rtie)nme;nt  e)f 
members  re;ne;e:tive;  e)f  the;  eairrent 
inelustrv  struelure.  In  diseaissing 
alte;rnative;.s  tei  edianging  greiwer  meanheir 
(jualificatiems,  the;  Uommittee;  exple)re;el 


making  no  eduinges  te)  the;  ejualifieaitieens 
e)r  setting  me)re;  restrictive  limits  een  the; 
alternate;  epialifieiatieens  for  gre)we;r.s 
affiliateel  with  shii)|)e;rs.  lfowe;ve;r.  the 
Ue)mmitte;e;  agre;e;el  tliiit  edi€inge;.s  te)  the; 
strue:ture;  e)f  the;  inelustrv,  inedueling 
iniae;asing  ve;rtie:al  inte;gration,  supjeeert 
making  <1  ediiinge  te)  grower  me;ml)e;r.ship 
e|Uiilifie:atie)ns.  Further,  the;  Ue)mmitte;e; 
l)e;lie;ve;.s  iille)wing  up  te)  fe)ur  gre)we;r.s 
affiliateel  with  eer  e;mple)yeel  by  shippers 
te)  serve  e)n  the;  Uommitte;e;  ea'e;ate;.s  an 
e)])portunily  for  tlu;se;  gre)we;r.s.  hut 
miiintain  a  maje)rity  e)f  seats  fe)r  pure; 
growe;rs  wlu)  are;  ne)t  affiliate;el  with 
shippers.  The;re;fe)re,  fe)r  the;  re;asons 
above,  the;se  alternative;s  were;  re;je;e;te;el. 

In  ae;e:orelance  with  the;  Paperweerk 
Re;elue:tie)n  Ae;t  e)f  15)5)5.  (44  II.S.U. 
ediajiter  35).  tlu;  orele;r’s  informatie)n 
e;e)lle;e:tion  iwepiirements  have;  l)e;e;n 
previously  approveel  by  the;  Office;  e)f 
Manage;me;nt  anel  Budget  (OMB)  anel 
as.signe;el  OMB  No.  0581-0185)  Uenerie: 
ITiiit  Cre)p.s.  No  ediangeis  in  tho.se; 
re;eiuire;me;nts  as  a  result  of  this  ae:tion 
iire  ne;e;e;s,s<irv.  .Shoulel  any  ediiinges 
l)e;e:ome;  ne;e:e;ssiirv.  the;y  weeulel  he; 
.sul)mitte;el  to  OMB  for  a|)pre)Vid. 

This  final  rule;  re;eiuire;.s  textual 
ediange;s  to  the;  form  FV-1()3. 

Ue)nfiele;ntial  B;ickgre)unel  .State;me;nt. 
He)we;ve;r,  the;  ediauge;s  are;  |)ure;lv 
e:e)sme;tie:  iinel  eh)  ne)t  affe;e;t  the;  burden. 

In  light  e)f  the;  re;elistrie:ting,  Distriel  Fe)ur 
is  re;me)ve;el  as  a  edu;e:k-off  eeption.  A 
statement  e)n  the;  feerm  is  alse)  re;we)rele;el 
te)  ae;i:e)mmoelate;  the;  revision  in  gre)we;r 
nii;ml)i;r  e]ualifie:atie)n.s.  With  this 
ediange,  the;  OMB  e:urre;ntlv  approve;el 
total  hurelen  for  e:omj)le;ting  FV— 103 
remains  the;  .same.  A  )ustifie;atie)n  feer 
Uhange;  for  this  e.hange;  has  l)e;e;n 
sul)mitte;el  to  OMB  for  aj)pre)val. 

As  noteel  in  the  initial  re;gulatorv 
flexibility  analysis,  this  final  rule;  will 
not  ini])e)se  any  aelelitional  rejeeerting  or 
recorelkeeping  re;(iuire;me;nts  on  either 
.small  or  large;  edtrus  hanellers.  As  with 
cill  Feeleiiil  marketing  oreler  programs. 
re;ports.  anel  forms  are;  ])erioelie;allv 
revieweel  te;  re;ehie;e  informatieen 
re;e]uire;ments  anel  eluplie;ation  by 
inelustry  anel  j)uhlie:  se;e:tor  agenedes. 
U.SDA  has  neet  ielentifieel  anv  re;le;vant 
Feeleral  rule;s  thiit  ehiplie;ate;,  e)ve;rlap,  e)r 
e;onflict  with  this  final  rule;. 

AM.S  is  ceemmitteel  te)  e;e)mplying  with 
the;  F-(h)ve;rnme;nt  Ae:t.  te)  pre)me)te;  the; 
use;  e)f  the;  Internet  anel  e)the;r 
informatie)!)  te;edme)logie;s  te)  proviele; 
ine:re;ase;el  oppe)rt unities  for  edtizen 
ae'.e;e;.ss  te)  Uovernment  infe)rmation  anel 
.se;rvie:e;.s.  anel  feer  other  |)uri)e).se;.s. 

In  aelelitie)!!,  the;  Uonunitte;e;'.s  me;e;ting 
was  wielely  puhliedzeel  througheeut  the; 
Fleerida  edtrus  inelustry  anel  all  inte;re;ste;ei 
l)e;r.se)ns  were;  inviteel  te)  attenel  the; 
me;e;ting  anel  ])artiedpate  in  Uommittee; 
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deliberations  on  all  issues.  Like  all 
(ioininittee  meetings,  the  Inly  14.  2011, 
meeting  was  a  public  meeting  and  alt 
(!ntiti(!s.  both  large  and  small,  wcin;  abb* 
to  (!X|)re.ss  views  on  this  issue. 

A  pro|)ose(i  rule  conccn  ning  this 
action  was  |)nt)lished  in  tin;  Federal 
Register  on  Dcuamiber  12.  2012  (77  I’’R 
730(>1).  (’,oj)ies  ol  lhe  ride  were  mailed 
or  sent  via  facsimile  to  all  (iommiltee 
members  and  Florida  citrus  handlers. 
Finally,  the  ride  was  made  available 
through  the  Internet  by  USIIA  and  the 
Office  of  the  Federal  Register.  A  3()-dav 
comment  period  ending  )annary  11. 
2013.  was  jjrovided  to  allow  intere.sted 
per.sons  to  respond  to  the  ])roposal.  No 
comments  were  received. 

A  small  business  guide  on  coinjilying 
with  fruit,  vegetable,  and  specialty  croj) 
marketing  agreements  and  orders  may 
be  viewed  at:  www  .dins. usda. gov/ 
MdrkdtingC)rddrsSinalIIhisind.ss(hiidd. 
Anv  (luestions  about  the  compliance 
guide  should  be  sent  to  ]effrev  Smntnv 
at  the  previouslv  mentioned  addre.ss  in 
the  FOR  FURTHER  INFORMATtON  CONTACT 
section. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  bv  the  (iommittee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exi.sts  for  not  postponing  the  effective 
date  of  this  ride  until  30  davs  aftiir 
publication  in  the  Federal  Register  (.'i 
ll.S.fk  .'j.')3)  because  (iommittee 
nominations  are  .scheduled  to  he  held  in 
the  sjiring.  and  these  changes  need  to  he 
in  effect  in  advance  so  that  indii.strv 
stakeholders  are  familiar  with  the  new 
grower  districts.  reap])ortionment.  and 
ipialifications  jirior  to  the  nomination 
process.  Further,  to  he  effective  for  the 
next  nomination  cycle,  the  order 
reipdres  that  the  redistricting  and 
reapportionment  actions  he  announced 
on  or  before  March  1. 2013.  Also,  a  30- 
day  comment  ])eriod  was  provided  for 
in  the  |)roposed  ride. 

List  of  Subjects  in  7  (]FR  Part  005 

(Irapefrnit,  Oranges.  Re])orting  and 
recordkeeping  reipdrements.  Tangelos. 
I’angerines. 

For  the  reasons  set  forth  in  the 
|)reamhle.  7  (d'R  part  ‘)05  is  amended  as 
follows; 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

■  1 .  The  authority  citation  for  7  (iFR 
part  005  continues  to  read  as  follows: 


Autlmrily:  7  U..S.('.  ()()1-()74. 

■  2.  .Section  ‘)05.1 14  is  revised  to  read 
as  follows: 

§  905.1 1 4  Redistricting  of  citrus  districts 
and  reapportionment  of  grower  members. 

Fursnant  to  ‘)05.14.  the  citrus 
districts  and  membership  allotted  each 
district  shall  he  as  follows; 

(a)  (iitrns  District  One  shall  include 
the  counties  of  Alachua.  Baker, 

Bradford,  (atrns,  CMay.  (iolnmhia.  Duval. 
L'lagler.  C'lilc.hrist.  Hernando. 
llilLshorongh.  Lake.  Lew,  Marion. 
Nas.san.  Orange.  Osceola.  Pasco. 

Pinellas.  Polk.  Putnam,  .Seminole.  .St. 
lolins,  .Sumter.  .Suwannee,  and  Union 
and  (kninty  (Commissioner's  Districts 
One.  Two,  and  Three  of  Volusia  (Comity, 
and  that  jiart  of  the  counties  of  Indian 
River  and  Brevard  not  included  in 
Regulation  Area  II.  This  distrii.t  shall 
have  two  grower  members  and 
alternates. 

(h)  (Citrus  Di.strict  Two  shall  include 
the  counties  of  Broward,  (Charlotte. 
(Collier.  Dade,  De  .Soto.  (Chides.  Hardee. 
Hendry.  Highlands.  Lee,  Manatee, 
Monroe.  Okeechobee,  .Sarasota,  and  that 
])art  of  the  comities  of  Palm  Beach  and 
Martin  not  included  in  Regulation  Area 
11.  This  di.strict  shall  have  three  grower 
members  and  alternates. 

(c)  (Citrus  Di.strict  Three  shall  include 
the  (County  of  .St.  Lucie  and  that  part  of 
the  counties  of  Brevard,  Indian  River. 
Martin,  and  Palm  Beach  described  as 
lying  within  Regulation  Area  11.  and 
(Comity  (Commissioner's  Districts  Four 
and  Five  of  Vidnsia  (County.  This 
district  shall  have  four  grower  members 
and  alternates. 

■  3.  hi  (5  5)05.120.  add  paragrajdi  (g)  to 
read  as  follows: 

§905.120  Nomination  procedure. 

***** 

(g)  Up  to  four  grower  members  may  hi 
growers  who  are  also  shippers,  or 
growers  who  are  also  emiilovees  of 
shippers. 

Dated;  I’ehniary  2,5.  2013. 

David  K.  Siiipmaii, 

Adniiiiistnilor.  Agriciilliinil  Markvlin;.’ 
S(-r\'i(:c. 

|1  K  Ooc.  2l)i:i-()47H7  l•'il(!(i  2-2H-i:i:  «;4.5  and 
BILLING  CODE  3410-02-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

29  CFR  Part  2520 
RIN  1210-AB51 

Filings  Required  of  Multiple  Employer 
Welfare  Arrangements  and  Certain 
Other  Related  Entities 

agency:  Emiiloyee  Benefits  .Security 
Administration.  Department  of  Labor. 
ACTION:  Final  rides. 

SUMMARY:  This  document  contains  final 
rides  under  Title  I  of  the  Eni])h)yee 
Retirement  Income  .Security  Act  (ERISA) 
that  imjilement  re])orting  requirements 
for  multiple  enqiloyer  welfare 
arrangements  (MEWAs)  and  certain 
other  entities  that  offer  or  jirovide 
benefits  that  consist  of  medical  care 
(within  the  meaning  of  section  733(a)(2) 
of  ERLSA  and  25)  (CFR  255)0.701-2)  for 
enqiloyees  of  two  or  more  enqdoyers. 
The.se  final  rules  amend  the  existing 
Form  M-1  rejiorling  rules  by 
incorporating  new  jirovisions  enacted  as 
part  of  the  Patient  Protection  and 
Affordable  (Care  Act  (the  “Affordable 
(Care  Act").  They  also  amend  existing 
Form  5500  annual  rejiorting  rides  for 
I'CRlSA-covered  plans  subject  to  Form 
M-1  reporting  rides.  fClsewhere  in  this 
edition  of  the  Federal  Register,  the 
Emplovee  Benefits  .Securitv 
Administration  is  ])nhli.shing  final  rules 
related  to  the  .Secretarv  of  Labor's  new 
enforcement  authority  with  res])ect  to 
MEWAs,  a  notice  adojiting  final 
revisions  to  the  Form  5500  Annual 
Return/Report  and  its  instructions  to 
add  new  Form  M-1  compliance 
questions,  as  well  as  an  additional 
notice  announcing  the  finalized 
revisions  to  the  Form  M-1  and  its 
instructions.  These  imju’ovements  in 
reporting,  together  witli  stronger 
enforcement  tools  authorized  by  the 
Affordable  (Care  Act.  are  designed  to 
reduce  MEWA  fraud  and  abuse, 
|)rotecting  c:onsumer,s  from  nn])ai(l 
medical  hills. 

DATES:  Hffdctivo  data.  These  final  rides 
are  effective  on  April  1. 2013. 
Applicahilitv  daios:  These  final  rules 
])ertaining  to  Form  M-1  filings  generally 
ap])ly  for  all  filing  events  hiiginiung  on 
or  after  )idy  1,  2013.  except  that  in  the 
case  of  the  2012  Form  M-1  annual 
riqiort,  the  (leadline  is  now  May  1 . 2013 
with  an  extension  until  )idy  1. 2013 
available.  The  rules  ])ertaining  to  Form 
5500  annual  rejjorting  will  he  a])])licahle 
for  all  Form  5500  Annual  Return/Report 
filings  beginning  with  the  2013  Form 
5500. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Allison  (k)O(lnian  or  Suzanne  Bach. 
I'imploytM;  Beiudits  Siuairily 
Administration,  neparlimml  of  Labor,  at 
(202)  00:1-822.').  'I’his  is  not  a  toll-lrcu: 
number. 

SUPPLEMENTARY  INFORMATION: 

(hislomcr  Sarvici;  Infonuation: 
Individuals  int(;rest(;d  in  obtaining 
information  from  the  Department  of 
Labor  concerning  em])loyment-t)ased 
health  coverage  laws  may  call  the  LiBSA 
Toll-Fnu:  Hotline  at  1 -800-444-l']BSA 
(2272)  or  visit  the  D(!])artment  of  Labor’s 
Web  site  [IiH})://w\\  \\’.(i()l.go\’/(}l)S(i). 
Information  on  health  reform  can  be 
found  at  http://\v\\’\\'.h(Hilth(:aiv.y,ov. 

I.  Executive  Summary 

A.  Purpose  ()l  the  Hegulatorv  Action 
1.  Need  for  Regulatory  Action 

ERISA  section  l()l(g).  20  II.S.C. 

1021  (g).  as  amemUul  by  the  Affordable 
Care  Act,  direc.ts  the  I)e])artment  of 
Labor  (the  Dej^artment)  to  promulgate! 
rules  r(!(iuiring  MEWAs  that  are  not 
gre)up  health  plans  (non-plan  MEWAs) 
to  regi.ster  with  the  Secretary  of  Labor 
(the  Secr(!tarv)  prior  to  o])erating  in  a 
•State.  Tlu!  statute  also  allows  the 
Departm(!nt  to  i)romulgate  rules 
re(|uiring  non-plan  MEWAs  to  report 
annually  for  the  ])urpose  of  deleirmining 
tlu!  (!Xtent  to  which  the  niepnrements  of 
ERLSA  i)art  7  are  being  carricid  out  in 
connection  with  such  benefits.  While 
the  statutory  authority  is  directed  at 
non-plan  MEWy\s.  the  Department 
asserts  its  anthoritv  under  ERLSA 
sections  5U5,  29  IJ'.S.C.  112.'),  104.  29 
IJ.S.C.  1024(h).  and  724.  29  II.S.C. 

1191c.  consistent  with  the  MEWA 
annual  rej)orting  rule  jn'omulgated  in 
2002  (the  2002  rule  or  2002  regulation), 
to  apply  these  filing  reciuirements  to 
ME\VAs  whic.h  are  grou])  health  plans 
(plan  MEWAs)  as  wtill. 

'fhe  Form  M-1  and  the  MEWA 
reporting  reejuirements  were  originally 
developed  under  the  2002  rule  and  used 
as  a  mechanism  to  help  .States  identify 
MEWAs  in  order  to  combat  a  history  of 
MEWA  fraud  and  abuse.  Despite  the.se 
reporting  rides,  MEWA  abuses  persist 
and  often  lead  to  insolvency.'  As  a 
result,  affected  employees  and  their 
dependents  become  financiallv 
responsible  for  miiilical  claims  even 
though  thev  previouslv  paid  |)ri!mium.s 
to  MEWAs  for  their  medical  coverage.- 


'  .S'er.  (tlido  V.  (.'ivi/.  2002  \VI.  10  11122  (I). 
Ni!v.  2002),  In  re  lUivnumil  I’nloinhi).  c/  nl..  201  1 
Wl.  l«714:iH  (liiinkr.  C.l).  C.A  201 1)  and  Solisw 
I’aloniho.  N(i.  1  :(m-(;V-20  1 7  (N.l).  Ca  2000);  Cluio 
y.  (Ironsa.  :140  l''..Su|)|).2(l  07.a  (,S.l).  Ind.  2004). 

-  S(U’  Koltnan.  Mila.  |{an{>il.  Idiza.  and  Lucia. 
Kevin.  MKW'As:  Tlw  Tltrnnl  ol  Plan  Insolvency  and 
Other  Ohalhmees  (Tlie  Cuininonwealih  l-'und  March 


rhe.se  regulations  amend  the  2902  rule 
and  (establish  new  registration  and 
reporting  ret|uirement.s  under  the 
amended  .section  l()l(g)  of  ERLSA. 
.S])ecifically,  these  final  rules  establish 
filing  reiiuirements  and  diiadlines  that 
iipply  to  MEWAs  annually  and  upon 
spiicified  events. 

riie  stalnli!  is  detailed  hut  not  .self- 
implementing.  contains  amhignities, 
and  sjiecifically  reiiuires  the  Deiiartment 
to  develop  regulations.  Therefore,  these 
consumer  protections  cannot  he 
e.stahlished  without  these  regulations. 

2.  Legal  Authority 

The  substantive  authority  for  these 
regulations  is  generally  ERLSA  .section 
10 1(g),  which  explicitlv  reipiires  the 
De])artment  to  issue  regulations 
reijuiring  MEWAs  to  regi.ster  with  the 
•Secretary  ])rior  to  o|)erating  in  a  .State. 

It  further  provides  the  .Secretary  with 
authority  to  issue  regulations  reciuiring 
MEWAs  to  report  annually  on  their 
conipliam:e  with  part  7  of  ERLSA. 

•Section  .')().')  of  ERLSA  also  gives  the 
.Secretary  authority  to  jirescrihe  such 
nigulations  as  nec(!.s,sarv  or  ajipropriate 
to  carry  out  the  provisions  of 'I'itle  I  of 
ERLSA,  which  includes  the  amended 
liRLSA  .section  101(g).  L'urther.  ERLSA 
section  724  authorizes  the  .Secretarv  to 
liromulgati!  regulations  neces.sary  or 
appro])riate  to  carrv  out  the  ])rovi.sion.s 
of  ERLSA  part  7. 

In  addition,  section  104(a)(2) 
authorizes  the  .Secretary  to  exenijit  any 
welfare  plan  from  all  or  part  of  the 
reporting  and  di.sclosure  reciuiremenls 
of  Title  1  or  provide  for  simiilified 
reporting  and  di.sclosure  if  she  finds  that 
such  reiiuirements  are  inappropriate  as 
ajiplied  to  welfare  jilans. 

B.  Sunnnurv  of  the  Major  Ihovisions  of 
This  Begulatorv  Action 

Faragrajih  (a)  of  ^  2.')20. 101-2  in  the.se 
final  rules  implements  the  general 
regi.stration  and  re])orting  requirements 
and  exjilains  which  entities  are  recpiired 
to  file.  The  regulations  ex|)lain  that 
while  the  language  in  section  101(g)  of 
ERLSA  only  ajijilies  to  non-plan 
MEWAs,  the  regulations  |)re.serve  the 
structure  promulgated  as  j)art  of  the 
2002  rule,  which  nupiired  both  j)lan 
MEWAs  and  non-])lan  MEWAs  to  file 
the  Form  M-1  based  on  authority  found 
in  sections  .')().')  and  724  of  ERLSA. 

Paragraph  (h)  defines  the  terms  used 
in  the  final  regulations,  with  some 
additions  and  modifications  from  the 


2004),  and  l■hn|)lo\^iur  lienefils:  Stales  \'eed  hihor's 
Help  liegnlalinfi  Mnlliple  Ihnjdoyer  Welfare 
Arran;4<nninils.  March  1002.  CAO/l  IKI)-02-40 
Employee  H(a}efils:  Stahls  Need  Uihor's  llelj) 
Itt'eidalin}’  Mtdiiple  Eniploviu'  Welfare 
Arraneenienls.  March  1002.  CAO/l  lKn-02 — 10. 


2002  rule.  Paragraph  (c)  sets  forth  the 
requirement  that,  with  certain 
exceptions,  the  administrators  of 
ME\VAs  and  certain  entitiixs  that  claim 
not  to  he  a  MEWA  solelv  due  to  the 
exceiilion  in  section  2(40)(A)(i)  of 
ERLSA  (referred  to  as  Entities  Claiming 
Exception  or  F.CEs)  file  reports  with  the 
Department. 

Paragraj)!!  (d)  describes  how  MEWAs 
and  ECEs  will  comply  with  the  final 
rules  by  filing  the  Form  M-1,  and  the 
conditions  under  which  the  .Secretary 
may  reject  a  filing. 

Paragraphs  (e)  and  (f)  set  forth  the 
timeframes  when  MEWAs  and  ECEs 
nuLst  file  the  Form  M-1.  Paragraph  (g) 
directs  that  the  Form  M-1  hi!  filed 
electronically.  The  information 
provided  through  Form  M-1  filings  will 
then  he  accessible  by  the  public  and 
other  interested  jjarties  such  as  .Slate 
regulators. 

Paragra])h  (h)  explains  the  civil 
j)(!nalties  that  may  result  from  a  failure 
to  complv  with  these  final  rules.  Civil 
lienalties  for  failure  to  file  a  reiiort 
r(!quir(!d  by  ERLSA  section  101(g)  or 
S  2.')20. 101-2  have  been  applicable  for 
non-plan  MEWAs  under  ERLSA  siuition 
.')02(c)(.'))  since  May  1. 2000. 

The.se  final  rides  aLso  ami!nd 
regulations  under  ERLSA  .sections  102 
and  104  to  furth(!r  (adianci!  the 
De])artment’.s  ability  to  enforce 

2.')20. 101-2  by  making  the  filing  of  the 
Form  M-1  an  inti!gral  ])art  of 
conqiliance  with  ERLS/X’s  annual 
reporting  ri!(|uir(!ments  for  ])lans  suhj(!ct 
to  the  Form  M-1  filing  rei]uirement.s 
under  §  2.')20. 101-2.  As  a  result,  failure 
to  jirovide  information  on  tlu!  Form 
.').')00  about  compliance  with  the 
re(|uirement  to  file  a  Form  M-1  may 
result  in  the  r(!jection  of  the  Form  .'l.'iOO 
as  incomplete  and  the  as.sessment  of 
civil  jienalties  under  ERl.SA  section 
.'■)02(c)(2). 

Finally,  new  criminal  ])enallie.s  w(!re 
added  by  the  Affordable  Care  Act  under 
ERLSA  section  .'ll 9  for  any  person  who 
knowingly  submits  falsi!  statements  or 
false  representations  of  fact  in 
connection  with  a  MEWA's  financial 
condition,  the  h(!nefits  it  inovidiLS.  or  its 
regulatory  .status  as  a  MEU'A.  The 
Affordable  Care  Act  also  amendiul 
ERl.SA  section  .')Ol(h)  to  impose  criminal 
penalties  on  any  ])erson  who  is 
convictixl  of  violating  the  inohihition  in 
ERLSA  section  .'ll 9.  Tlii!  final  rules 
r(!tain  the  cross-reference  to  sections 
.'101(h)  and  .'119  for  the  purpose  of 
implinnenling  these  new  rules  as  the.se 
provisions  r(!late  to  filing  a  Form  M— 1. 

Final  rules  ])uhlished  el.sewh(!r(!  in 
today’s  Federal  Register  provide  further 
guidance  with  respect  to  ex  parte  cease 
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and  desist  and  sninmary  seizure  orders 
lor  MFWAs. 

(a)sIs  and  Bhik^Hs 

These  final  regulations  are  desiginul 
to  impose  a  minimal  amount  of  hnrchm 
on  legally  compliant  MFWAs  and  Fd'is 
while  imphiinenting  the  Secretary's 
authority  under  the  Affordable  (Ian;  Act 
to  take  enforcement  action  against 
frandnhait  or  abusive  MFWAs  ami 
working  to  |)rotect  health  Inmidits  for 
businesses  and  their  emjjloyees.  This 
rule  imj)lements  the  new  provisions 
while  j)reserving  the  liling  structure  aiul 
provisions  of  the  2003  rule,  which 
directed  j)lan  MFWAs  and  non-idan 
MI'WAs  to  rde  the  Form  M-1. 

rhe  additional  filing  riMpurements 
will  enhance  the  State  and  Federal 
governments'  joint  mission  to  take 
enforcement  action  against  fraudulent 
and  abusive  MFWAs.  thus  limiting  the 
losses  suffered  hv  American  workers, 
their  families,  and  businesses  when 
abusive  MFWAs  become  insolvent  and 
fail  to  reimburse  medical  claims. 

IJmhM'  the  final  regulations.  MFWAs 
and  FfiFs  will  incur  costs  to  fill  out  and 
eh'ctronicallv  file  the  Form  M-1  and 
Form  .'i.'iOt).  The  Department  estimates 
that  the  annualized  cost  mav  he 
approximately  .SO.l  million.  As  is 
common  with  regulations  imphnnenting 
new  policies,  tlnu'e  is  considerable 
uncertainty  arising  from  general  data 
limitations  and  the  degree  to  which 
{!conomi«;s  of  .scale  exist  for  disclosing 
this  information.  Nomitheless.  the 
I)(;partment  believes  that  these  final 
n'gnlations  lower  overall  administrativ(! 
costs  from  the  2tH)3  rule  hecau.se  of  the 
move  to  an  electronic  only  filing  sy.stem. 

In  accordance  with  Fx(;cutive  Orders 
128(iti  and  13.')(i3.  the  De])artment 
believes  that  the  hcmefits  of  this 
r(!gnlatorv  action  ju.stifv  the  co.sts. 

il.  Background 

The  t(irm  "multiple  employer  welfare 
arrangement"  (MF\VA)  is  defined  in 
section  3(40)  of  FRl.SA.  29  U.S.C,. 
1002(40).  in  jjertinent  part,  as  an 
employcHi  welfan;  benefit  plan,  or  any 
othc'r  arrangement  (other  than  an 
employee!  welfare  hemifit  plan),  which 
is  established  or  maintained  for  tlu! 
pnrpo.se!  of  offering  or  providing  welfare 
hemifits  to  the*  emj)lovees  of  two  or  more 
(!mj)lovers  (including  one!  or  more  .seilf- 
mnployed  individuals),  or  to  their 
h(!neficiari(!s.  except  that  such  term  does 
not  include!  any  suedi  jelan  e)r  eether 
arrangement  whie:h  is  e!stahlishe:el  e)r 
maintiiineul  uneleir  e)r  |)nrsnant  te)  one  e)r 
meere  agreiements  whie;h  the  Se!e:re:tarv 
finels  te)  he!  e:olle!e:tive  bargaining 
agre!e!ments.  by  <)  rural  ele)e;tric 
e;e)e)j)er;itive.  or  by  a  rural  telei)he)ne 


e:e)e)perative  a.sse)e:iatie)n.  Feer  purpeeses  e)f 
this  elefinitie)!).  twee  eer  inene  traeleis  eer 
hn.sine!.s.se:s.  whethe!r  e)r  ne)t  inexerpeaateel. 
shall  he!  eie!eme)el  a  single!  e!mple!ver  if 
sue:h  tniele!.s  eer  husine!.sse!s  are  within  the: 
.same  e:e)ntre)l  green]).  'I'lu!  teirm  "eieaitre)! 
green])"  meians  a  green])  eef  traeles  eer 
ieusine.ssees  nneler  exemmeen  eieentreel.  The! 
ele!terminatie)n  of  whe!the!r  a  traiie!  eer 
business  is  unele!r  “exemmeen  exentreel" 
with  iineether  traele  eer  business  shall  he! 
ele!termine!el  iinele'r  ie!gidatie)n.s  of  the 
SeuTetarv  a])])lying  ])rine:i])le!.s  similar  tee 
the  ])rine;i])le!.s  a])])lie!el  in  eleUennining 
whethe!!’  e!m])le)ye!e).s  eef  twee  eer  meere 
traeleis  eer  husinee.ssees  are  treateeel  as 
em]eleeyeel  ley  a  single  em])le)ver  uneler 
.se!e;tieen  4001(h)  eef  FRISA.  29  IJ.S.Ck 
1301(1)).  exex!])t  that,  leer  ]enr])eese!.s  eef  this 
]earagra])h.  exemmeen  exentreel  shall  neet  he 
ha.seel  een  an  intereest  eef  leiss  than  2.'e 
])erex!nt.  * 

The  Heealth  insnranex!  Feertahilitv  anel 
Aexxeuntahility  Ae:t  eef  1990  (Fuh.  L. 
104-191.  no  Stat.  1930)  (1990)) 

(HIFAA)  ameneleeel  FRISA  tee  ])ix)viele  leer, 
ameeng  eetheir  things.  im])re)ve!el 
])eertahility  anel  exentinuity  eef  heealth 
insviranex!  exeveirage.  lUPAA  alsee  aelele:el 
seielieen  101(g)  tee  FRISA.  ])ixevieling  the 
.Se!e:re!tarv  with  thee  autheerity  tee  re!e]nire!. 
hv  reegnlatieen.  aniuial  ie!]ee)rting  hv  neen- 
])lan  MFWAs.  The!  Seunxitiirv  exeie:i.se!el 
tlie!  autheerity  unele!r  thee  Hli^AA 
])ieevi.sieen  ley  eaeeating  the  Feenn  M-1 
nnele!!'  a  2000  interim  final  rule!  anel  2003 
rede!.-*  Theese  redes  gene!i’ally  ie!e]niie!el  the: 
aelministiateer  eef  both  neen-]elan  anel  ])lim 
MFWAs  anel  FCFs  tee  file  the  Foiin  M- 
1  annually  with  the  See:ie:tary.  The 
]eui'])e).se  eef  this  feei  in  was  tee  allow  the 
De:]eai'tment  tee  eleeteiinine  whether  the 
leujuiiements  eef  pai  t  7  weie  being  met. 
Fart  7  eef  FRISA  inedneles  .stiitnteei  v 
amenelments  maele  ley  HIFAA  anel  eether 
stiitutes  for  whie:h  MFWAs  must 
annually  re!]eeert  ex)m])lianex:. 

The  original  MFWA  ie!])e)rting 
)x:e]uirement  e:re:ate:el  nneler  HIFAA  was 
alsee  e!nae;te!el  in  re;s])eense  tee  a  lt)t)2 
(ieeneual  Aexxeeinting  Offiex!  (GA(1) 


''lliis  |)i'()visi(in  was  atidisl  l(»  l-KI.S.A  Iw  sixXicm 
X(I2(I)|  ()1  Ilia  Miiltipli!  I'xnpidvci'  Wdllaic 

Act  ol  Ulfl.X,  I’l/blu:  l.aw  ()7-47X,  !)(i 
.Slat.  2(n  I.  2(i12  wliicli  alsd  aindiidiul  sactidii  .a  14(1)) 
dl  l'd<I.S.\.  2!l  ir.S.e;.  l  144(a).  .Sdclion  r)l4(a)  dl 
l']KI.S.\  pi'dvidds  Itial  .Staid  laws  tlial  I'dlatd  to 
diiiploydd  bdiidlil  plans  ard  f^diidiallv  prodinpldd  l)v 
lOKI.SA.  .Sdclidii  .SI 4(1))  s(!ls  Idilli  sdV(!ral  dxcdplioiis 
to  llid  };dndi'al  ruld  ol  sdctidi)  .S  14(a)  and  snbjdcts 
dinpIdVdd  hdiidlil  pl.nis  that  an?  N)IAV.\s  to  x  arions 
IdVdIs  dl  .Staid  I'ddnlalidii  (Idpondin"  dn  whdihi!)'  lh(! 
MIAV.A  is  liillv  insui'dd.  Sia:.  ;<(I2(I)).  I’n!)li(:  l.aw  (17- 
472.  (Hi  .Slat.  2(ill.  2lii:i  (2!l  ll.S.C.  1  144(l))((i)). 

ti,")  I  K  71.52  (02/1 1/2000)  and  (i«  FK  17404  (04/ 
00/200.1).  'I'lid  Form  M-1  is  rdissiidd  nach  vdar  in 
l)dddini)di'  by  tlid  lldparlindiit  and  has  bdi!n 
niddilldd  Id  addi'dss  chaiidds  to  Ibd  slaliilorv 
|)rdvisidns  in  part  7  ol  liKKSA. 


re])e)rt  that  eletailed  a  historv  of  MFWA 
friinel  and  ahu.se.'’  To  exemhat  frauelulent 
MliWAs.  the  (iAO  reexemmended  that 
the:  De!]eartme!nt  deivelo])  a  mechanism  tee 
he:!])  State!s  ideintifv  MFWAs.  Although 
tlu!  annual  Ml'iWA  re])e)rtiug  nileis 
eeiuihled  the:  D(:]eartme!nt  tee  deiveilee])  a 
re!gi.strv  eef  MfiWAs  that  fileul  the:  l‘'orm 
M-1.  the  ree]nire:ment  alone!  has  not 
ste)]e])ed  the:  ahnsees  disexisseiel  in  the 
CiAO  re])ort.  MFWAs  are:  free]uentlv 
markete:el  ley  unliex:n.seel  enlitieis  that  do 
not  exenpely  with  State  insnraiux: 
re!.se:rve.  exentrihutieen.  and  exensiimer 
])rote!e:tion  ree]uire:ments.  As  a  result. 
siie;h  entitiees  eeften  offer  health  exeverage 
at  rates  snhstantially  leewer  than 
liexmsed  insurers,  making  them 
]eartiexilarly  attractive  tee  some  small 
e!m]eleeye!rs  that  finel  it  eliffiexdt  to  eehtain 
afforelahle  luealtli  insnranex:  feer  the!ir 
e:m]ele)ye:e:.s.  Unfortunately,  elne  to 
insufficient  fnneling  anel  inaele:e]uate 
reseerveis.  and  in  seeme:  situations. 
e!xex:.ssive  administrative  feees  and  fraud, 
some:  MFWAs  have  hexxeme  inseelvent 
anel  iinahle  tee  ])ay  mediexil  benefit 
edaiins.  This  re!sults  in  affexleel 
eoipeleeyeuis  and  their  ele!]eenele:nt.s 
hexxeming  finanexallv  re:.s]ee)n.sihle  for 
]eaying  me!elie:al  claims  even  after  the!y 
])aiel  (eremiums  leer  their  meeliexil 
exeverage.  The:  nnfeertunate  reality  is  that 
exirre:ntly.  the  l)e!])artme!nt  often  doees  not 
finel  eent  about  insolvent  or  frandnleoit 
Ml'AVAs  until  signifiexmt  harm  has 
eeexxirreed  to  e:m]ele)ye!rs  and  ])artie:i])ants. 
Furthermore,  while:  the  D(:])artme:nt — 
often  weerking  with  State:  insnranex: 
de:])artme:nt.s — has  had  seeme  sue;ex:.s.s 
with  both  e;ivil  anel  eximinal  exisees 
against  MFWA  o]ee:rator.s,  the:  meenetary 
jnelgments  are:  often  iinexellectihle. 
le:aving  the:  e:m])leeye:r.s  and/or  indivielnal 
]eartie:i]eant.s  witheeut  exeverage:  for  edaims 
that  e;an  he:  consielerahle.^ 


"‘.Sdc.  Emplovi't'  l}(riu‘fils:  SItilc-s  Uihor's 
//(■//)  ll(!}iiil(itin<i  Muliiph'  Employer  Welfare 
Arrangements.  March  1002.  t;,\0/HKl)-02-40. 

'■F’di'  dXiinipId.  Ibd  1002  (;,\0  rdporl  iiidicaidd 
dial  bdtwddii  1088  and  1001.  MF\VAs  Idlt  al  l(!iisl 
;108.IUUI  |)arlicipanls  and  bdiidficiai'ids  with  dVdr 
.Si 22  inillion  in  unpaid  claims.  Mdanwhild  mol'd 
than  (iOO  MFAV.As  laildd  Id  comply  with  .Slab; 
insuranc:d  l.iws.  .S'cc  supra  nold  2. 

'See  I  'nileil  Stales  \ .  (lerald  Uisinti.  Ir..  pida 
ajirddiiidiil.  I  l-cr-OOl  1 7-\Y'l'l)-()l  (ll..S.I).(2.(:0)  (In 
2012.  Ibd  dwiidi'dl  a  MI'AV.A  dial  sold  stop  loss 
insnrancd  plod  diiiltv  lor  imddrslatin^  Ibd  claim 
aiiidimts  dial  wiiiild  Iridddr  stop-loss  paviiidiils  in 
orddr  Id  cbaif’d  dxcdssivd  Idds;  Ibd  owiidr  also 
cdniniinj>ldd  clidiils'  pidiniimis.  dVdrcbar{;dd  Idds. 
and  issiidd  lraiididi!nl  invoicds.  lo  a  cost  ol  ovdi' 

82.0  million  lo  bis  victims,  wbicb  incliiddd  ox'dr 
2.50  individuals,  biisiiidssds  and  <>dVdrnnidnt 
a^diicids.)  See  also  I  nited  Slides  v.  Edwards.  pIda 
af^iddiildiit.  1:0,5(;K  205  (M.D.N.C.  2000)  (In  2005.  a 
MI'AV.A  d|)draldr.  wlioni  Ibd  l)dparlmdnt  sliowdd 
cdlldcldcl  dVdr  20  million  dollars  in  bdaltbcai'd 
insurancd  pi'diniums  and  laildd  to  obtain  bdallii 
insurancd  covdia};!!  for  its  dmploy(!r  clidiils  wbicb 
I'dsiilldd  in  tboiisands  of  uncovdidd  diiiplovdds  and 
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The  Ratitail  Protection  and  Affordable 
Care  Act  (Pnb.  L.  11 1-1 48.  124  Stat. 

Tin)  and  tin;  Hiailth  Care  and  Fdncation 
Reconciliation  Act  of  2010  (Pub.  L.lll- 
ir)2,  124  Stat.  1020)  (the.se  are 
collectively  known  as  the  ‘‘Affordabh! 
Can;  Act”),  have  eslablish(!(l  a 
innlti])ronge(l  ai^proach  to  MEWA 
abuses.  The  |)rinci])al  provisions 
include  sections  0001. 0005.  and  OOOti 
of  the  Affordable  Care  Act.  Section  (iOOl 
])rohibits  false  statements  and 
re])resentations  in  (a)nnection  with  tlu; 
inark(!ting  or  sate  of  a  MFWA.  Section 
()005  enables  the  Sec:retarv  to  issue 
administrative  cease  and  desist  ord(;rs 
when  MFWAs  engage  in  certain  conduct 
and  summary  seizure  orders  against 
Ml'AVAs  in  a  financially  hazardous 
condition.  In  addition,  section  0000 
amended  section  101(g)  of  ERhSA. 

Under  this  last  amendment,  MEWAs 
providing  benefits  consisting  of  medical 
care  (within  the  meaning  of  section 
7:i:i(a)(2)  of  ERISA.  20  II.S.C. 
119lh(a)(2)),  which  are  not  group  health 
plans  must  now  register  with  the 
.Secretary  i)rior  to  o])(!rating  in  a  Stale. 
Congress  left  untouched  tin;  Secrelarv's 
authority  to  issue  regulations  dinuling 
such  MEWAs  to  report,  not  mon; 
fr(!(]uently  than  annually,  in  such  form 
and  such  manner  as  the  Secndary 
sp(!cifies  for  the  ])uri)ose  of  determining 
the  extent  to  which  the  re(|uiremenls  of 
part  7  of  ERISA  are  Ixnng  met.  These 
final  regulations  implement  tin;  ERISA 
.section  l()l(g)  MIAVA  annual  reporting 
provision  by  directing  all  MEWAs. 
including  those  that  are  ])lan  MEWAs. 
to  re])ort  com])liance  with  the  ])art  7 
rules,  including  the  Public  Health 
Service  Act  (PI  IS  Act)  market  reforms 
(PUS  Act  sections  2701  through  2728) 
incorporated  by  reference  in  ERISA 
•section  715  by  the  Affordable  Care  Act. 
These  final  regulations  also  niquire 
MEWAs  to  regi.ster  with  the  Dej)artment 
hid'ore  operating  in  a  State.  The 
additional  information  provided  on  the 
Form  M-1  as  a  residt  of  tluise  final  rules 
will  enhance  the  Slate  and  Federal 
governments’  joint  mission  to  prevent 

iipproxiiiiiitiily  .SK  million  in  unpaid  claims),  and 
Solis  V.  ir./..V.  Ass  n.  L.L.d..  <■/.  ol..  slip  op.  4:11- 
cv-(l(Hi Hi  (.S.l).  lox.  2(111)  (llui  Doparlnmnl 
inv(!sli^alod  a  MIOWA  wliic)!  lailia)  lo  make 
p.'ivimmls  on  )ic!allli  earn  claims,  chargial  tixctissivc 
t(U!s.  (iuj’af’cd  in  scH-dcaling.  and  lailcd  lo  disclosi; 
Iocs  lo  the  t:lionl  omployors  in  llio  plan.  1  ho 
Doparlmonl  ohiainod  a  (ionsoni  IndgmonI  and 
Order  against  the;  MIAVA  operators  tor  leaving 
Inmdreds  ol  parlicipanis  \vilh!)nl  coverage  and 
permammllv  enjoining  them  Irom  acting  as 
fidiiciaries  in  the  Inlnnc  Also,  the  court  anihori/.ed 
the  .Secretary  to  hring  a  collection  at:tion  lor  the 
pliin  loss(;s  against  one  ol  the  MIAVA  operators 
relative  to  his  ahility  to  niston;  those  plan  losses.) 
l•'or  additional  inl'ormation  about  MlAYAs.  sru; 
hitp://\\\v\v.dol.>^o\/(}hs(i/no\vsrooni/ 
IsMfiW’Aonforcomont.html. 


harm  and  take  enforcement  action 
again.st  fraudnhtnt  and  tihiisive  MEWAs. 
thus  limiting  the  lo.sscts  stiffered  hv 
American  workers,  llutir  families,  and 
hnsinesses  when  abusive  MEWAs 
heconu!  insolvent  and  fail  to  r(!imhnrse 
medical  claims.  The.se  final  rnhts 
implement  the  sttitntorv  retinireimaits  in 
it  way  that  limits  tlu;  burden  on 
legitimate  MEWAs  hut  gives  the 
.Sttcrelarv,  Stattts.  emiilovttrs,  and  the 
])!irtici])anl.s  and  httiutficiaries  of  the 
jtlans  additional  information  about 
the.se  entities  and  a  stronger 
enforcement  .scheme. 

(In  December  (j,  2011,  the  Department 
published  in  the  Federal  Register 
proiHtsed  regulations  (70  FR  70222) 
implementing  the  new  reporting 
nupiirements  for  MEWAs  and  ECEs.  The 
D(!partment  receivttd  six  comments  on 
the  projio.setl  rules.  After  consideration 
of  the  comments  received,  the 
De]):irtment  is  puhlishing  these  final 
regulations.  While  the.se  final  rules 
niflect  a  few  changes  and  add  .some 
clarifications  in  r(!.s])ons(!  to  (jnestions 
])o.sed  by  commenters,  tluw  do  not 
significantly  modify  the  retinirements 
s(!t  forth  in  the  proposcul  rules. 

III.  Overview  oIThe  Final  Regulations 

A.  Anwndiuanl  o!  29  C.b'U  2520.101-2 
I  Indar  HHISA  Section  1 0 1  (g). 

I’o  imphnnent  the  changes  made  to 
ERISA  section  l()l(g)  by  the  Affordable 
(iau!  Act,  the.se  fiiud  rules  amend  the 
2008  ride.  In  the  2008  ride,  EOEs  and 
MEWAs  were  largely  subject  to  the  same 
filing  re{|ni  remen  Is.  EOEs.  however, 
were  only  reijiiired  to  submit  an  annual 
M-1  filing  for  the  first  three  years 
following  an  origination  event.  In 
kee])ing  with  this  .structure,  these  final 
rules  extend  the  new  filing  events 
prescribed  by  the  Affordable  Care  Act  to 
MEWAs  and  ECEs  alike.  They  also 
preserve  the  three-year  limitation 
included  in  the  2008  regulation  for 
ECEs.  Based  on  comments  on  the 
jiroposed  rides  from  the  multiemployer 
j)lan  conununitv,  the  final  rules  limit 
the  events  that  will  constitute  an 
origination  to  tho.se  defined  as  such  in 
the  2008  rule. 

Paragraph  (a)  of  2520.101-2  in  these 
final  regulations  describes  the 
jirovisions  of  section  101(g)  of  ERISA 
that  direct  MEWAs  that  provide  benefits 
consi.sting  of  medical  care  (within  the 
meaning  of  .section  788(a)(2)  of  ERISy\) 
to  regi.ster  with  the  Secretary  ])rior  to 
operating  in  a  State,  and  to  report 
annuallv  regarding  compliance  with 
part  7  of  ERISA. 

Paragraph  (h)  defines  the  terms  n.sed 
in  the  final  regulations,  with  some 
additions  and  modifications  from  the 


2008  rule.  Paragraph  (c)  .sets  forth  the 
reiiuirement  that,  with  certain 
excejitions.  the  administrators  of 
MEWAs  or  ECEs  file  rejiorts  with  the 
Dejiartment. 

Paragrajih  (d)  describes  how  MEWAs 
and  E(]Es  will  coiujily  with  the  final 
rules  by  filing  the  Form  M-1,  and  the 
conditions  under  which  the  .Secretary 
may  reject  a  filing. 

Paragrajihs  (e)  and  (f)  set  forth  the 
timeframes  when  MEWAs  and  ECEs 
must  file  the  Form  M-1.  Paragraph  (g) 
directs  that  the  Form  M-1  he  filed 
electronically.  In  addition  to 
minimizing  errors  and  jiroviding  faster 
acce.ss  to  rejjorted  data,  electronic  filing 
will  akso  he  le.ss  burdensome  on  the 
filer.  Once  information  about  the 
MEWA  or  ECE  is  entered  into  the 
system,  filers  will  have  the  option  of 
allowing  the  sy.stem  to  cojjy  information 
j)rovided  on  a  ])a.st  filing  into  a  new 
filing.  This  transfer  of  past  information 
provides  filers  an  easv  wav  to  update  or 
verify  information.  The  information 
provided  through  F’orm  M-1  filings  will 
then  he  acce.ssihle  by  the  jinhlic  and 
other  interested  ])arties  such  as  State 
regulators. 

Paragra])h  (h)  explains  the  civil 
|)enalties  that  may  result  from  a  failure 
to  comply  with  the  rule.  Civil  penalties 
for  failure  to  file  a  report  re(|uired  by 
ERISA  .section  l{)l(g)  or  §  2520.101-2 
have  been  applicable  for  non-plan 
MEWAs  under  ERISA  section  502(c)(5) 
since  May  1.  2000.» 

Finally,  new  criminal  penalties  were 
added  by  the  Affordable  Care  Act  under 
ERISA  section  510  for  any  jjerson  who 
knowingly  submits  false  statements  or 
false  representations  of  fact  in  filing 
reports  required  under  the  ride. 

1.  Basis  and  Scojie 

The.se  final  regulations  .set  forth  rules 
implementing  section  101(g)  of  ERISA, 
as  amended  by  .section  0008  of  the 
Affordable  Care  Act,  which  directs 
MEWAs  that  are  not  group  health  jilans 
to  regi.ster  with  the  Secretary  prior  to 
operating  in  a  State.  These  regulations 
akso  iqidate  the  existing  reipiirement  in 
.section  101(g)  of  ERISA,  that  MEWAs. 
which  are  group  health  jilans,  and 
certain  other  entities  claiming  an 
exception,  file  the  F’orm  M-1  annually 
and  upon  the  occurrence  of  specified 
events.  While  the  language  in  section 

"Under  llic^si!  linal  re^uliitinns.  siinilar  civil 
piMiallies  under  liKI.S.A  sei:linn  .a(l2(c:)(2)  inav  apply 
lo  plan  MliWAs  and  IXlis  re(|nired  lo  tile  llie  I'orin 
M-1  dial  fail  lo  answer  (|ueslions  on  llie  Korin  S.SIIO 
alioiil  compliance  wilh  llie  recpiiremeni  lo  file  a 
Korin  .See  seclion  8  oflliis  preainlile  for  llie 
clian>>es  dial  are  lieina  made  lo  SiS  2.'i2().  llKi-l .  1(14- 
20.  and  104-41  lo  fiirlher  enhance  (he  l)e|)arlinenl's 
ahililv  lo  enforce  Ihese  provisions  wilh  regard  lo 
MKWAs  and  l-XiTs  dial  are  group  healih  plans. 
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101  (g)  of  KRISA  only  ai)|)lies  to  non- 
|)lan  MHWAs.  these  final  rules  preserve 
the  structure  promulgated  as  ])art  of  the 
2003  regulation,  which  recpiinid  l)oth 
plan  and  non-|)lan  MFWAs  to  file  the 
Form  M-l,  hasiul  on  authoritv  found  in 
.sections  .'lO.'i  and  734  of  I-IRISA.  Section 
.'iO.'i  of  FRISA  .states  that  the  Secr(!tarv 
may  prescribe  such  regulations  as  she 
finds  necessary  or  approjjnatc!  to  carry 
out  the  provisions  of  Title  I  of  KRISA. 
Section  734  of  KRKSA  allows  thi; 
.S(u;retary  to  promulgate  such 
regulations  as  may  he  nec(!ssary  or 
appropriate  to  carry  out  the  ])rovi.sion.s 
of  j)art  7  of  KRISA. 

One  coimnenter  (jue.stioned  the 
llepartment’s  authority  to  recpun;  KOKs 
to  file  a  Form  M-l  prior  to  operating  in 
a  Slate.  As  explained  in  the  j)r(!amhle  to 
the  2003  rule,  the  Dcipartment  has  set 
forth  ])roce(lure.s  for  administrative 
h(!arings  to  obtain  a  determination  hv 
the  Secretarv  that  a  collectivelv 
bargained  j)lan  is  exempted  from 
fiRKSA’s  defiiution  of  a  MKWA.  20  CFR 
2.'jl0.3-40.  An  entity  that  has  a 
determination  from  an  Admiiustrativc! 
Ljw  iudge  (ALj)  that  it  is  such  a 
collectively-hargaimul  plan  is  not 
r(!(pdred  to  fib;  a  Form  M-l  while  the 
opinion  remains  in  (dfect  unhiss  the 
circumstances  umhulving  the 
ileternn nation  change.  Kntities  may. 
how(!V(!r.  claim  llu?  exemption  on  their 
own  accord  and  sometiimis  do  so 
incorrectly,  including  as  ])art  of  an 
insurance  fraud  .scluane  using  sham 
muons  and  collective;  bargaining 
agre(;m(;nts  to  market  health  coverage  to 
.small  employers.  The  Secretarv  r(;main.s 
concern(;d  about  MKWA  op(;rator.s  who 
avoid  .State  insurance  regulation  by 
making  fakse;  as.sertions  that  the 
arrangem(;nt  is  pursuant  to  a  collective 
bargaining  agreement.  The  reipdrement 
that  KCKs  file  the  Form  M-l  for  only 
thr(;e  y(;ars  after  an  origination  event 
continues  to  provide  an  imi)ortant 
enforcement  tool  while;  imposing  little 
burden  on  bona  fide  collectively 
bargained  |)lan.s.  bona  fide  coll{;ctively 
bargaim;(l  plans  also  b(;n(;fit  from  the 
early  ideaitification  of  MKWA  o])i;rators 
using  sham  unions  and  coll(;ctive 
bargaining  agr(;(;in(;nts.  (',on.s(;{iu(;ntly. 
bas(;(l  on  the  D(;partm(;nt’.s  autliority 
under  KRKSA  .sections  .')l)5  and  734.  the 
final  nd(;s  pre.s(;rve  the;  thr(;e-V(;ar 
limitation  included  in  tiu;  2()()3 
r(;gulation  for  KOKs. 

2.  Definitions 

(I.  Ojxmiting.  Faragra|)h  (b)(8)  of 
§  2.'j20. 101-2  of  the  proposed  and  th(;s(; 
final  rules  adds  a  definition  of 
“operating"  and  defines  it  as  any 
activity  including  but  not  liinit(;d  to 
marketing,  soliciting,  providing,  or 


oflering  to  provide;  beaiefits  eanisisting  e)f 
ine;elie:al  e:are;.  This  ele;finitie)n.  whieih 
ine:leiele;s  miU'ke;ting  ami  .lelmiinstrative; 
ae:tivitie;s,  gewerns  whe;n  F’eerm  M-l 
filings  nmst  be;  maele;.  .Seeme;  e;e)nmu;nte;r.s 
rai.se;el  e:e)ne:e;rn.s  that  tbe;  elefinitieen  in 
the  pre)])e)se;el  ride;s  e:e)idel  be;  inte;r])re;te;el 
breeaelly  le;  ine:luele;  piirtie:i])ants 
re;e;e;iving  me;elie;;d  e;are;  in  a  .St.ite;  in 
whie;h  the;  MliWA  e)r  K(3'i  has  met  be;e;n 
pre)vieling  meelie.al  be;ne;fits  anel  fe)r 
whie:h  it  is  met  e)the;rwise  re;eiidreel  te; 
make;  any  filings.  'rhe;.se;  e:e)inine;nte;rs 
neeteel  that  MI'iWAs  e)r  Kf'Ks  we)idd  be; 
emable;  te)  e;e)mply  with  tbe;  re;epiire;ment 
te)  file;  the;  Feerm  M-l  30  elays  b(;fe)re; 
eeperating  in  an  iielelitieenal  .State;  he;e;au.se; 
they  we)idel  not  kneew  whe;n  a 
|)artie:ipant  planne;el.  leer  in.stane;e;,  to 
me)ve;  eer  travel  te)  ii  new  .State.  The; 
De;partme;nt  never  inteneleel  fe)r  the; 
elefinitieen  e)f  eeperating  te)  a])ply  to  the 
re;e:e;i])t  e)f  me;elie:al  e:are;  withe)ul  anv 
ae:tie)n  by,  e)r  eai  behalf  e)f,  the;  MKVYA  e)r 
K(3i  te)  inarke;t.  .se)lie:lt,  pre)viele;.  e)r  e)ffe;r 
te)  pre)viele;  me;elie:al  be;nefit.s  to  a 
])artie:ipating  e;mple)ye;r  in  that  .State. 

(le)mme;nte;r.s  al.se)  ne)te;el  that,  in 
ge;ne;ral.  they  we)edel  ne)t  he;  aware;  in 
aelvane:e;  if  an  emi)le)ye;r  e)r  unie)n,  e)n  its 
e)wn  <ie;e:e)rel,  distribute;.s  iide)nnatie)n 
about  me;elie;al  e:are;  in  ei  .Stiite;  in  wbie:h 
the;  MKWA  eer  fXlF,  has  ne)t  be;e;n 
e)))e;rating  anel  is  ne)t  re;giste;re;el.  I'Xll'is,  in 
p.irtieadar.  m:iy  ne)t  be;  iiware;  e)f  a 
e:e)ntrae:t  awarele;el  leer  weerk  in  a  ne;w 
.State;  te)  a  e:e)mpany  tb.it  is  part  e)f  ;i 
e;olle;e;tive;  bargeiining  ;igre;e;me;nt.  The; 
ne;piirtme;nt  agre;e;.s  that  there;  are; 
e:ire:um.slane;e;s  in  whie;h  it  weeulel  be; 
eliffieadt,  if  ne)t  iinpeessible;,  tor  a  MKWA 
e)r  IXiK  te)  file  the;  Feerm  M-l  30  elays 
befeere;  e)pe;rating  in  an  aelelitie)nal  .State. 
f;on.se;epie;ntly.  while;  the;  ne;j)artnu;nt  has 
ne)t  reviseel  tlie;  elefinitieni  e)f  e)pe;rating, 
as  eli.scusse;el  later  in  this  pre;amble;. 
l)re)vi.sie)ns  in  piiragraj)h  (e)  in  the;.se;  final 
ride;.s  eeii  when  a  MKWA  e)r  KCiK  must  file; 
when  it  be;gin.s  e)pe;rating  in  an 
aelelitieenal  .State;  have  be;e;n  re;vi.se;el  to 
aelelre;.s.s  this  e:e)ne;e;rn. 

I).  Origination  and  Spaded  Filing 
Fvants.  The;  2003  rule;  u.se;el  the  term 
"eniginatie))!”  te)  ele;te;rinine;  if  a)lelitie)nal 
filings  were;  ne;e;e;ssary  feer  be)th  MKWAs 
anel  IXiKs.  As  in  the;  pre)pe).se;el  nile;s,  the; 
De;|)artme;nt  e)idy  u.se;.s  the;  term 
“e)riginatie)n”  wheai  it  re;fe;rs  te)  e;ve;nts 
that  trigge;r  an  aelelitieemil  filing  by  IXiKs 
in  the;  final  ride;.s.  The;  te;rin 
"re;gi.stratie)n”  alse)  e:e)ntinue;.s  te)  be;  use;el 
te)  re;fe;r  te)  filings  bv  MfiWAs. 

Tbe  elefinitie)!)  e)f  e)riginatie)n. 
he)we;ve;r.  has  be;e;n  me)elifie;el  in  the;  final 
ride;.s.  This  e;hange;  re;s|)e)nel.s  te)  a 
e:e)mme;nte;r  wlu)  fe)unel  the;  ])re)visie)ns  in 
the  pre)])e)se;el  ride;.s  relating  te)  the; 
applie:atie)n  e)f  the  thre;e;-ye;ar  limitatie)n 
te)  KCiKs  that  be;gin  e)pe;rating  in 


;ielelitie)nal  .States  te)  he;  e:e)nfusing.  These; 
final  rules  have;  been  aelju,ste;el  te)  edarifv 
tb;it  an  IXil'i  is  ne)l  re;e]edre;el  te)  file;  a 
I’eerm  M-l  se)le;lv  be;e;ause;  it  be;gins 
e)pe;rating  in  iui  fielelitienial  .State;  e)r 
e;xpe;rie;ne:e;s  a  material  e:bange  idter  tbe; 
tbre;e;-ye;ar  pe;rie)el  fe)lle)wing  anv  e)f  the; 
thre;e;  eeriginatieen  e;ve;nts:  (i)  The;  IXiK 
first  he;gins  e)])e;rating  with  re;garel  te)  the; 
e;mple)ye;e;s  e)f  twe)  e)r  meere;  e;m])le)ve;rs 
(inedueling  e)ne  e)r  imere;  se;lf-emple)ve;el 
inelivieluals);  (ii)  the  K(]K  be;gins 
e)])e;niting  fe)lle)wing  a  ine;rge;r  with 
ane)the;r  fXiK  (uide;s.s  all  e)f  the  IXiKs  that 
])artie:i])ate;  in  the;  ine;rge;r  ])re;vie)u.slv 
were;  last  e)riginate;el  at  least  three;  years 
prieer  te)  the  me;rge;r);  or  (iii)  the;  numhe;r 
of  empleeyees  re;e;e;iving  e;e)ve;rage  fe)r 
meelical  care;  uneler  the  KCK  is  at  le;a.st 
.'lO  pe;i'e:e;nt  gre;ate;r  than  the  number  e)f 
sue:b  e;mploye;e;.s  e)n  the;  last  day  e)f  the; 
previeeus  e:ale;ndar  ye;ar  (unle.ss  the; 
ineaease;  is  elue  te)  a  me;rge;r  with  ane)the;r 
KCK  unele;r  whie;h  all  IX'Ks  that 
j)artie;i])ate;  in  the;  me;rge;r  were;  last 
e)riginate;et  at  le;ast  thre;e;  ye;ars  prie)r  te) 
the  merger). 

In  paragraj)))  (h)(9)(ii)  anel  (v)  e)f 
§  2.')20. 101-2  e)f  the;  ])re)pe).se;el  rule;s,  the; 
ele;finitie)n  e)f  e)riginatie)n  alse)  ine;luele;el 
an  KCK  th.it  be;gins  e)])e;rating  in  an 
aelelitie)n<d  .State;  e)r  e;xi)e;rie;ne:e.s  a 
mate;ri;il  e:h;mge;.  Te)  e:larify  th;»t  the 
thre;e;-ve;ar  rule;  ele)e;.s  ne)t  restart  e)r  e;xte;nel 
when  lhe).se;  twe)  e;ve;nts  e)e:e:ur,  the;y  were; 
ine)ve;el  to  a  new  ])aragraph  (t))(ll)  in  the 
final  rule;.s  em  spe;e:ial  filing  events. 
Aelelitieemilly,  the;  re;fe;re;ne:e;  te)  the;  three;- 
ye;;ir  ])e;rie)el  eluring  whie:h  filings  are; 
re;epdre;ei  was  re;me)ve;el  freem  the 
elefinitie)!!  e)f  e)riginatie)n.  In  the;  final 
rule;s.  the  paragraj)!)  (b)(0)  e)riginiition 
e;ve;nt.s  anel  the  e:e)rres|)e)neling  filing 
ride;.s  in  |)aragra])h  (e:)(l)(ii)  ne)w  edarifv 
that  eenly  the;  events  in  |)aragra|)h  (b)(9) 
re;.start  or  extenel  the  thre;e;-ve;ir  ])e;rie)el 
tor  KC1‘ s. 

c.  Reporting.  As  in  the;  j)re)])e)se;el  rules, 
the;  final  ride;,s  aelel  a  ele;finitie)n  of 
"rejjeerting."  “Re;j)orting"  or  “te)  re;])e)rt" 
means  to  file  the;  Feerin  M-l  as  re;eiuire;el 
|)e!rsuant  te)  se;e:tie)n  101(g)  e)f  KRISA; 

§  2.')20. 101-2;  e)r  the;  in.strue:tions  te)  the; 
Feerni  M-l.  The;  te;rm  “re;j)e)rting“  is  useel 
in  e)rele;r  te)  e;e)rre;s|)e)nel  te)  the; 
te;rmine)le)gy  e)f  §  2.'j()0..')02e:-.'),  whie;h 
use;.s  the;  ge;ne;rie:  term  “re;])e)rt”  te) 
(le;se:ribe;  the;  Fe)rm  M-l  filing  ])re)e:e;.ss, 
inedueling  the;  anniuil  re;])e)rt  as  well  as 
re;gistnitie)n.  eeriginatieni,  .me!  all  eether 
re;ejuire;el  M-l  filings. 

d.  State.  The  final  rule;.s  alse).  like;  the 
|)re)])e).se;el  rules,  iiele!  a  elefinition  e)f 
“State”  anel  elefine;  the  term  by  re;fere;ne:e 
to  S  2.')90. 701-2.  'rids  elefinition  was 
aelele;el  be;e:ause;  MKWAs  must  re;gi.ste;r, 
anel  KCKs  must  make  an  e)riginatie)n 
filing.  j)rie)r  to  eejierating  in  a  .State. 
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3.  l^irsons  Rtuiuired  to  Rtiport 

Paragraph  (c)  of  ^  2.'52().1()l-2  of  the 
final  rules  .s(;l  forth  the  piasons  r(!()uired 
to  report.  As  under  the  200.3  rule  and 
the  ])roj)osed  rules,  the  final  rules  dinul 
the  administrator  of  a  MHWA  that 
provides  benefits  (;t)n.sisting  of  iiKulical 
care,  whether  or  not  the  MFWA  is  a 
group  health  ])lan.  to  file  the  Form  M- 
I.  It  also  re{|uires  filing  hv  the 
administrator  of  an  I’XiE  that  offers  or 
provides  coverage  consisting  of  medical 
care.  Sevcaal  commenters  suggested 
changes  to  this  section.  One  commenter 
.sought  to  have  third  jjarty 
administrators  carved  out  of  the 
definition  of  administrator.  Another 
sought  to  have  affiliated  service  gron])s 
exempted  from  the  filing  re(|uirements. 
The  Dejjartment  considered  these 
comments  hut  deOines  to  modify  these 
longstanding  provisions  promulgated  as 
part  of  the  2003  rule.  However,  as  noted 
above,  to  clarify  the  timing  recpnrements 
for  filings  required  of  EHEs,  this 
paragraph  references  the  rcKjninmient 
that  such  filings  he  made  onlv  during 
the  three  years  after  the  EfiE  is 
originated. 

4.  Information  'I'o  Be  Riiported 

Paragraph  (d)  of  the  final  rules  is 
unchanged  from  the  ])roposed  rules.  It 
clarifi(\s  that  the  r(!|)orting  retinirements 
of  §  2.')20. 101-2  will  t)nly  he  .satisinul  by 
filing  a  completed  co])v  of  the  Form  M— 
1.  including  any  additional  statements 
recinired  ])nrsnant  to  the  l'’orm  M-1 
instructions.  One  commenter  wanted 
(!ven  more  detaihul  financial 
information  collected  on  the  Form  M-1. 
As  noted  earlier,  after  consideration  of 
the  comments  made,  the  Department 
has  reviewed  the  Form  M-1  hut  made 
only  minor  changes  to  the  content  of  the 
Form  M-1  that  was  ]jroposed  to 
corres])ond  to  these  final  rules.  A  notice 
announcing  the  availability  of  the 
finaliziid  revisions  to  the  P'orm  M-1  and 
its  in.structions  are  jmhlished  elsewhere 
in  this  edition  of  the  Federal  Register. 

.'i.  Reporting  Re{]uir(;ments  and  Timing 

The  final  rules  retain  from  the  2003 
rule  and  the  propo.sed  rules  that  both 
MEWAs  and  ECEs  must  file  the  Form 
M-1  annually,  with  ECEs  only  having  to 
file  annually  for  the  first  three  years 
following  an  origination.  However,  to 
clarify  tlu!  application  of  the  new 
registration  retinirements.  tlu;  annual 
filing  nupiirements  w(;re  moved  from 
l)aragrai)h  (e)  to  j)aragraph  (0  (and 
paragra])hs  (11  and  (g)  were  redesignated 
])aiagraphs  (g)  and  (h)). 

As  mentioned  previously.  MEWAs 
and  ECEs  are  al.so  subject  to  additional 
(non-annnal)  filings  in  certain 


circum.stances.  Sev(!ral  non-annnal 
filing  events  were  included  in  tin;  2003 
regulation,  hut,  as  previously  explained, 
these  filings  wen;  ndahiihul  and 
exj)anded  in  tlui  pro])osed  rules  aud 
these  final  rules  to  im])lement  changes 
to  th(!  statutorv  language.  The  2003 
ri;gulation  ami  the  ])ropo.sed  rules 
generally  r(!{]uir(Kl  an  additional  filing 
when  a  MEWA  or  E(d‘]:  (1)  First  began 
offering  or  providing  covcaage  for 
medical  care  to  em|)loy(M!s  of  two  or 
more  (miployers;  (2)  began  offering  or 
providing  coverage;  for  medical  care  to 
employees  of  two  or  more  emplovers 
after  a  merg(;r  with  another  MEWA  or 
E(iE:  or  (3)  increa.seel  the  numher  of 
employees  receiving  medical  care  under 
the  MEWA  or  EC^E  by  at  least  .'iO  |)ercent 
over  the  numher  of  employees  on  the 
last  ilay  of  the  previous  calendar  y(;ar. 

In  the  propo.sed  rules,  the  first  event 
was  modified  to  conform  to  the 
statutory  language  under  ERISA  .section 
l()l(g)  (iirecting  MEWAs  to  register  with 
the  Secr(;tarv  hv  filing  a  Form  M-1  prior 
to  oi)erating  in  any  .State.  Additionally, 
the  propo.sed  rules  directed  that  a  filing 
he  made  in  the  ev(;nt  a  MEWA  (and  in 
some  cases  an  ECE)  ex])and.s  its 
operations  into  additional  .Stat(;.s  or 
(;x])eri(;nces  a  mat(;rial  change  as 
defined  in  the  Form  M-1  instructions. 
The.se  filing  events  an;  preserved  in 
these  final  rules. 

.Several  commenters  sought  to  limit 
filings  due  to  a  material  change.  'Phis 
filing  ev(;nt  was  added  to  direct  an 
entitv  to  ui;date  its  Form  M-1  filing  in 
tin;  event  that  it  experienced  changes  in 
certain  financial  or  cu.stodial 
information.  The  Department  intends  to 
follow  the  same  basic  structure  for  these 
filings  as  it  has  iinlicated  it  will  for 
filings  related  to  o])erating  in  a  .State.  .So. 
for  examjjle,  if  a  MEWA  or  ECE  takes 
action  to  add  or  remove  an  indiviilual 
who  is  a  marketer  or  jiromoter,  the 
MEWA  or  ECE  wouhl  have  ex])erienced 
a  material  change  and  would  need  to 
re])ort.  However,  if  the  MEWA  or  ECE 
employs  a  third  party  (and 
appro])riately  identifies  that  entitv  in  its 
filings)  and  the  third  party  takes  action 
to  add  or  nanove  an  individual  who  is 
a  mark(;t(;r  or  promoter,  tlu;  MEWA  or 
ECE  will  not  havi;  experienced  a 
mat(;rial  change;  and  no  additional  filing 
will  he;  re;e]idre;el.  In  the;  e;ve;nt  iin  e;ntity 
e;x])e;rie;ne:e;s  a  mate;riid  e:hange;,  the; 
e)nline;  filing  svstem  will  alle)W  them  te; 
le)g  e)n,  im|)e)rt  elata  fre)m  the;  me)st 
re;e:e;ntly  com])le;te;el  filing.  ;mel  make;  the; 
ne;e;e;.s.sarv  edianges.  The;  re;gidatorv 
|)re)visie)n  is  re;taine;el  as  i)re)pe)se;el.  hut  in 
re;spe)n.se;  to  these;  exemments,  the; 
De;])artment  will  exentinue;  to  en.sure;  the 
e;le;ctronic  filing  sy.stean  minimize;.s  the; 


aelelitieaial  hurelen  on  entitie;.s  that 
e;xpe;rie;nex;  <i  mate;rial  ediange. 

Ceensistent  with  the;  2003  rede  anel  the; 
pre)i)e).se;el  rides.  the;.se;  final  rule;.s  elireel 
MlCWAs  te)  submit  filings  leer  the; 
eluratie)!!  e)f  their  e;xi.ste;nex;  anel  ECEs  te; 
file;  e)nly  einring  the;  thre;e;-ve;in'  i)e;rie)el 
fe)lle)wing  an  eeriginatiem.  As  neeteel 
iihe)ve;.  IXiEs  that  he;gin  e)pe;rating  in  ;i 
new  .State;  eer  e;xpe;rie;nex;  a  material 
eliange;  einring  their  thre;e;-ye;ar  filing 
pe;rie)el  repe)rt  the).se  e;ve;nt.s.  EfiEs  that  are; 
ne)t  re;epiiri;el  te)  file  be;e:an.se;  the;y  are; 
e)utsiele;  their  thre;e;-ye;ar  pe;rie)el  eio  not 
ne;e;d  to  report  the)se  eveaits. 

The  final  rules  al.so  apply  new  timing 
.stiinelarels  on  MEWAs  anel  IXiEs  for 
the.se;  aelelitie)nal  filings.  lJnele;r  the  2003 
re;gulatie)n.  MEWAs  anel  ECEs  fileei  the 
Fe)rm  M-1  within  00  elays  of  the 
eiexuirrenex;  e)f  ex;rtain  eve;nts.  The; 
propo.seel  anel  the;se  final  ruk;.s  elire;e:t 
e;ntitie;.s  to  file  30  elays  ])rie)r  to  e)r  within 
30  elays  e)f  the;  event,  elejieneling  on  the 
type;  e)f  e;vent  whie:h  prompts  the;  filing. 
The  timing  re;ejuire;me;nts  in  paragraph 
(e)  im})le;me;nt  seelion  0000  e)f  the 
Affejieiahle  (iare;  Ae;t.  whie:h  pre)viele;.s 
that  the;  filing  must  hai)pe;n  ‘‘prie)r  te) 
e)])e;r;iting  in  a  .State”  anel  will  alse) 
faealitate;  the;  De:|)artme;nt’.s  timelv 
re;ex;ipt  e)f  infe)rmatie)n  re;l;ite;el  te;  the; 
e)the;r  filing  events  ele;se;ril)e;el  al)e)ve;.  One; 
ex)mme;nte;r  .sugge;.ste;el  that  ECiEs  ne)t  he; 
re;eiuire;el  te)  file;  30  elays  prieer  te) 
e)pe;rating  in  ;m  aelelitie)nal  .State;  he;e:ause; 
it  might  he;  eliffiexdt  for  the;  e;ntity  te) 
ele;te;rmine;  when  the;  event  e)ex;urs.  The 
Di;partme;nt  ex)n.siele;re;el  this  ex)mme;nt 
anel.  as  pre;vie)usly  .state;el.  has  re;vise;el 
the;  pre)vi.sie)n  te)  aelelress  this  ex)nex;rn.  In 
the;.se  final  rules,  a  MEWA  e)r  E('E  will 
neeel  te)  make;  a  re;gistratie)n  e)r  speeaal 
filing  within  30  elays  e)f  kne)wingly 
operating  in  any  aelelitie)nal  State  e)r 
.State;.s.  The;  De;partment  eloes.  howe;ve;r. 
e;xpt;e;t  MEWAs  anel  ECEs  to  perioelie:ally 
meenitor  the;  ae:tivitie;s  e)f  j)articipating 
emple)ye;rs  se;  that  they  he;e:ome  aware  of 
any  unilateral  ae:tie)n.s  by  partienpating 
emple)ye;r.s  that  have;  exiu.seel  the;m  to 
he;gin  e)])e;rating  in  an  aelelitional  .State. 
Kneiwleelge  by  a  MEWA  e)r  ECE  ine;lnele;.s 
knowleelge;  hv  an  e;mple)ve;e  or  agent  e)f 
the;  Ml- WA  e)r  ECE. 

The;  ])re)vi.sie)n  inedueleel  in  the; 
j)re)|)e)se;el  rule;.s  te;  elisex)urage;  ‘i)lanke;t 
filings.”  (i.e;.,  re;gi.stratie)n.  e)riginatie)n,  e)r 
.s])e;e:i;il  filings  tluit  ex)ve;r  multiple; 

.State;.s.  unle;.ss  the;  file;r  e;x|)e;e:t.s  to  l)e;gin 
eeperating  in  all  the;  nameel  .States  in  the; 
near  future),  was  re;tiune;el  in  the;.se;  final 
rnle;.s.  Blanke;t  filings  that  list  .StJite;s 
whe;re;  the;  filer  has  no  immeeliiite  intent 
to  e)pe;rate;  coulel  frustrate;  the;  hiw’s  geeal 
e)f  gathering  anel  maintaining  timely  anel 
aexairate;  information  e)n  MEWAs.  Under 
this  ])re)visie)n.  a  filing  is  ex)nsielere;el 
la|).seel  with  re;.sj)e;ct  to  a  .State  if  benefits 
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consisting  ot  medical  care  are  not 
otiered  or  j)rovi(led  in  the  State  during 
tlu!  calendar  vear  iinmediatelv  following 
the  filing.  A  new  filing  wonhl  he 
n!(inired  if  the  filer  inttmds  to  resume 
operating  in  that  State. 

'I'o  minimize  the  hunlen  of 
compliance,  the  final  rules  continue  to 
permit  MFWAs  and  I'XiRs  to  make  a 
single  filing  to  satisfy  multiple  filing 
events  so  long  as  the  filing  is  timely  for 
»!ach  eviMit. 

As  in  the  2008  rule  and  the  i)roposed 
rules,  filing  extensions  are  available. 

Any  filing  deadline  that  is  a  Saturday. 
Sunday,  or  lederal  holiday  is 
automatically  extended  to  the  next 
husiness  tlav.  The  proj)osed  rules 
provided  a  more  substantial  extension 
for  annual  filings  if  MFWAs  and  RCEs 
nupiested  such  an  extension  following 
the  procedure  outlined  in  the 
instructions  to  the  Form  M-1.  A 
(inestion  was  raised  regarding  whether 
extensions  were  limited  to  annual 
filings.  The  D(;partment  considered  this 
option  and  believes  that  any  filing 
should  he  eligible  for  an  extension  .so 
long  as  the  nupiest  is  made  in  a  timely 
inanm^r  and  in  accordance  with  tin; 
Form  M-1  instructions.  A  modification 
to  this  effect  was  mad(!  to  tlu;  operative 
language  in  paragraph  (e)  of  §  2.'j2().1()l- 
2  of  the  final  rules. 

().  Electronic  Filing 

As  in  the  propos(*d  rules.  |)aragraph 
(g)  of  2.'>2().101-2  of  the  final  rnhis 
eliminat(!.s  tin;  o])tion  to  file  a  paper 
copy  of  till!  completed  Form  M-1.  As  is 
now  the  case  for  Form  ."i.'iOO  Annual 
Return/Rejiort  filings  reijuired  under 
Title  1  of  ERISA  and  consi.stent  with  the 
goals  of  E-government,  as  recognized  by 
the  Cjovernment  Paperwork  Elimination 
Act'’  and  the  E-(iovernment  Act  of 
2002. the.se  final  rules  reipiire  that  the 
Form  M-1  be  filed  electronically. 
Electronic  filing  of  benefit  jilan 
information,  among  other  jirogram 
.strategies,  facilitates  EBSA’s 
achievemiiiit  of  its  Strategic  (ioal  to 
“assure  the  security  of  the  riitirement. 
health  and  other  workplace  related 
benefits  of  American  workers  and  their 
familiiis.”  EBSA’s  .strategic  goal  directlv 
supports  the  .Secretarv  of  Labor's 
Strategic  (loal  to  ".secure  health 
benefits."  ' '  A  cornerstone  of  the 
Department's  enforcement  program  is 
the  colliiction.  analvsis.  and  disclosnri! 
of  benefit  jilan  information.  Electronic 


■■Tillo  XVIt.  l’ul)li(:  l.ii\\  lim-277.  1 1 2  .Sliil.  2(iKI 
(Oi  l.  21.  nillK). 
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filing  minimizes  errors  and  provides 
faster  access  to  riiported  data,  assisting 
EBSA  in  its  enforcemiiiit.  oversight,  and 
disclosure  roles  and  ultimately 
enhancing  tlu!  sticurity  of  jilan  btiiiefits. 
I'ilectronic  filing  of  the  luirin  M-1  also 
reduces  the  paperwork  burden  and  costs 
related  to  printing  and  mailing  forms 
and.  with  the  use  of  secure  account 
ciccess.  allows  updating  of  iireviously 
reiiorted  inforniiition  to  facilitate 
simplified  future  reporting.  Finally, 
consi.stiiiit  with  enrrent  practice,  the 
information  will  be  availablt!  for 
ritference  by  participants,  beneficiaries, 
participiiting  employers,  and  other 
interested  jiarties  such  as  State 
regulators.  A  notice  announcing  the 
availability  of  the  updatttd  Form  M-1 
filing  system  will  be  published 
elsewhere  in  this  edition  of  the  Federal 
Register. 

7.  Penalties 

(i.  C'Avil  pamiltif^s  and  proctHiiu'cs.  The 
final  rules  rtitain  the  references  to 
si'ction  .'j()2(c)(.'i)  of  ERISA.  20  ll..S.(;. 
Ii:i2(c)(.'))  and  ??  2.')(i()..'j()2c-.'5  regarding 
civil  peiiiilties  and  proctuiures. 

I).  (Aiiniiuil  pamutii^s  and  pvoccdiives. 
Affordable  (iare  Act  .s(!ction  (itiOl  addtid 
I'iRkSA  section  .'lit),  which  prohibits  a 
])(!rson  from  making  fal.se  statements  or 
repr(!.s(!ntat ions  of  fact  in  connection 
with  a  MEVVA’s  financijil  condition.  th(! 
bitnefits  it  provides,  or  its  rtigulatorv 
status  as  <i  MfiWA.  The  Affordablt!  Care 
Act  also  amended  I’iRI.SA  section  .‘)()l(h) 
to  impo.se  criiniuiil  peiiiilties  on  any 
person  who  is  convicted  of  violating  the 
prohibition  in  fiRLSA  .section  .'>19.  The 
iniiil  rules  retain  the  cro.ss-reference  to 
sections  .'501  (h)  iind  .'lit)  of  ERISA,  29 
IJ.S.C.  1181  and  1149,  for  the  purpo.se 
of  imjtlementing  the.se  new  rules  as  thev 
relate  to  filing  <i  I’orm  M-1  jirior  to 
ojterating  in  a  State  or  other  registration, 
origination,  and  s])ecial  filings. 

c.  (]e(is(i  and  (h^sist  and  suiumarv 
sf^iziiiv  and  procedures.  Section  (HiO.'i  of 
the  Affordable  (iare  Act  added  .section 
.'521  to  ERISA,  which  authorizes  the 
Secretary  to  issui!  cease  and  desist 
orders,  without  prior  notice  or  a 
hearing,  when  it  ajiitears  to  (he 
S(!cretary  that  (he  allegttd  conduct  of  a 
MEWA  is  “fraudulent,  or  creates  an 
immedifite  danger  to  the  ])ublic  safetv  or 
welfare,  or  is  causing  or  can  lu! 
nnisonablv  expected  to  cau.se 
significant,  imminent,  and  irritparable 
public  injurv."  Tins  .section  also  allows 
the  Secretary  to  issue  an  order  to  .seize 
the  assets  of  a  MEVVA  that  the  Secretary 
determines  to  be  in  a  financiallv 
hazardous  conditiim.  The  ntgulation 
|)roviding  guidance  on  the  cease  and 
desist  orders  and  .summary  seizure  rules 
published  eksewhere  in  this  Federal 


Register  akso  includes  regulatorv 
guidance  on  the  proci'dural  rules  for 
this  process.  A  ciia.se  and  desist  order 
containing  a  prohibition  against 
transacting  busine.ss  with  anv  Ml'iWA  or 
plan  would  itrevent  the  ME\VA  or  a 
person  from  avoiding  the  cea.se  and 
desist  order  by  shutting  the  MfiWA 
down  iind  re-establishing  it  in  a  lunv 
location  or  under  a  new  identitv. 

As  such,  (he  final  rules  retain  the 
cro.ss-reference  to  .section  .121  ofERI.SA 
and  2.'5()()..'521  regarding  the  Secret.irv's 
authority  to  issue  cease  iind  desist  and 
summary  seizure  orders. 

B.  Aiuen(hneni  to  Begidations  Under 
BBISA  Sections  103  and  104 

Pursuant  to  iiuthority  in  ERLSA 
.section  l()4(a)(8)  to  establish  reporting 
exem])tion.s  and  simplified  rejtorting  for 
welfare  benefit  plans,  this  rulemaking 
iikso  makes  filing  the  Form  M-1  an 
intitgnd  part  of  com])liance  with 
ERISA’s  sim])lified  reporting 
requirements  bv  requiring  all  plans 
subject  to  (he  Form  M-1  filing 
requirements  und(!r  2.'52(). 101-2  to  file 
cl  Form  .'j.'iOO  Annual  Retiirn/RejKirt,  and 
include  specific  Form  M-1  conqiliance 
information.  The  revisions  to  (he  Form 
.').')(){)  and  instructions  refhicting  these 
final  rules  art!  b(!ing  ])ubli.sh(!d 
simultaneously  as  a  Notice  of  Adoption 
of  Revisions  to  the  luirin  .'i.'iOO  Annual 
R(!turn/Rei)ort  in  todav’s  Federal 
Register.  I’liat  document  includes  a 
discussion  of  the  changes  to  the  Form 
.'i.'lOO  and  instructions  as  well  as  (he 
D(!partm(!nt’s  findings  re(]uired  under 
.sections  104(a)(8)  and  110  of  ERISA 
with  regard  to  the  use  of  the  revised 
Form  .'i.'jOO  as  a  simplified  rejiort, 
alternative  method  of  compliance,  and/ 
or  limited  exemption  ])nr.suant  to 
§2.'520. 108-1(1)). 

We  re(]uest(!d  but  received  no 
comments  on  these  changes  to  the 
annual  reporting  requirements; 
therefore,  these  final  rules  retain  the 
changes  iiroposed  to  further  enhance  the 
De])artment’.s  ability  to  enforce!  the  Form 
M-1  filing  reiiuirements  under 

2.')20. 101-2.  exc(!])t  for  technical 
changes  and  a  clarification  that  all  plans 
reijuiriHl  to  file  the  Form  M-1  (])lan 
MEWAs  and  E(iEs)  are  requir(!d  to  file 
a  Form  .'j.'iOO  and  to  answer  th(!  Form  M- 
1  conqtliance  qn(!stion.s  on  the  f’orm 
.'5.'500.'^ 


1  liiliki!  pliin  Mi;\VAs  Ihiil  iiri!  imili!i'  ii 
|K!mian(!nl  |■^:(|lli^(!lnllnl  to  lilo  lliu  iMinii  M-1. 2(1 
Ct'K  2.")2(). 101-2  r(!(|uin!S  an  IXi;  to  lilo  llui  l•■onn 
M-1  oiilv  (liirin”  tlio  lliriio  voais  rollowiiif;  oach 
origination  ovcnl  (an  IXl:;  inav  oxpiirionci!  mori! 
Ilian  oni!  oriainalion  iiviint).  'rliorotoni,  lliii  final 
Form  a.aOO  rulii.s  lor  plans  riKpiirod  lo  fill!  Iho  Form 
M-1  ap|)ly  lo  IXlis  only  tliiriiiH  llui  piirioils  in 
wliiili  FCl'^s  ari!  roipiiroil  to  Ulii  llii!  Form  M-1. 
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The  primary  change  to  §2520.103-1 
l)i;ing  adopted  in  this  rule  is  the 
addition  ot  a  new  i)aragraph  (h 
i'(!garding  the  content  of  tlu)  annual 
report.  Kxi.sting  paragraph  (Q  of 
§2520.103-1  is  redesignated  i)aragra])h 
(g),  hut  is  otlierwise  \mchanged.  New 
§  2520.103-1  (f)  applies  to  all  plans  that 
are  subject  to  tlu;  Form  M-1  filing 
r(;(iuirenu;nts  of  §  2520.101-2  during  the 
plan  year.  This  change  provides  that  all 
such  plans  must  demonstrate 
compliance  with  §2520.101-2  (filing 
the  Form  M-1)  in  ord(;r  to  satisfy  the 
annual  reporting  r(;(piir(;ments  of 
§  2520.103-1.  Pursuant  to  FRISA  section 
502(cK2),  20  II.S.C:.  1132(c)(2),  a  plan 
administrator  who  fails  to  file  a  Form 
5500  Annual  Return/Rei)ort  with  a  proof 
of  compliance  with  §2520.101-2  mav 
lx;  subject  to  a  civil  penalty  of  u])  to 
SI. 100  a  day  (or  higher  amount  if 
adjusted  pursuant  to  the  Federal  (]ivil 
Penalties  Inflation  Adjustment  Act  of 
1000.  as  anu;nded)  for  eac:h  day  a  plan 
administrator  fails  or  r(;fus(;s  to  file  a 
complete  n;])ort.  Although  FRISA 
sections  505  and  734  giv(;  the  Secretarv 
the  authority  to  recpiin;  MFWAs  and 
I'XlFs  that  are  employ(;(;  l)i;m;fit  plans  to 
com])ly  with  tlu;  re(]uir(;nu;nts  of 
§2520.101-2,  nnlik(;  Ml'iWAs  that  are 
not  (;m])lov(;(;  benefit  ])lans,  tlu;re  is  no 
.s]u;cific  FRISA  civil  ])(;naltv  a])plical)le 
to  plan  MI'AVAs  and  I'XiFs  for  a  failure 
to  coinplv  with  those  r(;{iuirenu;nts. 
Thesi;  changes  to  tlu;  Form  5500  annual 
re])orting  r(;(purenu;nts  for  ])lan  MFWAs 
and  FCiFs  will  enhance  the  D(;partment’s 
ability  to  (;nforce  the  Form  M-1  filing 
r(;(|uirenu;nts. 

'i’he  final  rules  include  conforming 
changes  adding  refer(;nces  to  the  new 
§  2520.1 03-1  (f)  and  other  conforming 
changes  in  §§  2520.103-1  (a),  (h),  (c)  and 
§2520.104-41.  A  corn;sponding  change 
is  also  made  to  §  2520.104-20  to 
expressly  |)rovide  that  the  limited  filing 
exemjUion  under  §  2520.104-20  is  no 
longer  available  to  plan  MFWAs  and 
FCEs  with  fewer  than  100  |;articipants 
re(]uired  to  file  the  Form  M-1  (small 
plans).  In  addition,  a  new  paragraph  (F) 
has  been  add(;d  to  §  2520.103-l(c)(2)(ii) 
to  provide  that  small  plans  subject  to 
the  Form  M-1  filing  reciuirements  are 
not  eligible  to  file  the  Form  5500-SF 
(Short  Form  5500  Annual  R(;turn/R(;|)ort 
of  Small  Fm])lov(;e  llenefit  Plan)  under 
§  2520.1 03-1  (c)(2)(ii)  and  §  2520.1 04- 
41.' * 

Although  small  plans  suhj{;ct  to  the 
Form  M-1  filing  r(;(piiremenls  are  not 
(;ligil)|{;  to  file  the  Form  5500-SF.  th(;s(; 


'  ‘  III  iidtlilioii.  iin  iinriliilod  tcHlinicid  luirriHilioi) 
to  2‘,)  (!•  K  2520. 104-4 1  is  l)c!in>’  iiududnd  in  this 
nil(;makiiif>  to  add  an  nxpniss  ridoriMico  to  tlu;  I’onn 
5300-.SI\ 


plans  cire  still  eligible  for  the  simplified 
Form  5500  aimuiil  ntporting  for  small 
wttllart;  jilans,  and  the.se  jilans  that  meet 
till  of  the  r(;(|uirenu;nts  for  the  relief 
tinder  §2520.104-44  are  (;xempt  from 
c(;rt(iin  financial  re|)orting  and  audit 
r(;(itiirenu;nts.  Snuill  ])lan  MFWAs  iuul 
IXlFs  thcit  (juidifv  for  the  rttlief  ]n'ovid(;d 
by  20  CFR  2520.104-44  would  only 
m;(;d  to  fib;  tlu;  Form  5500  Annuiil 
R(;turn/R(;i)ort  and.  if  applicable, 
Sclu;dule  A  (Instirance  Information)  and 
.Schedul(;(h  Part  III  (nonexemjit 
transactions). Such  plans  are  no 
longer  eligihh;  to  ust;  the  F’orm  5500-.SF’ 
hecatt.se  that  form  does  not  incltuh; 
.Sclu;dule  A  insunmce  information.  The 
D(;partment  believes  that  plans  subject 
to  these  fiiiiil  rules  that  claim  to  provide 
insured  benefits  should  he  required  to 
comjilete  the  Schedule  A  so  that 
enforcement  officitils  and  the  imhlic 
have  information  about  the  insurance 
policy  and  insurance  conqianv  through 
whicli  the  plan  is  jiroviding  insurance 
coverage.  Tims,  thest;  changes  givi;  tlu; 
Secretary  .m  inqiortant  enforcement  tool 
while  imposing  minimal  l)urd(;n  on 
small  ])lan  MFWAs  and  IXiFs. 

IV.  Regulatory  Impact  Analysis 

A.  Hxociitiva  Order  1 2366  and  12562 

Under  Executive  Order  128()().  a 
“significant”  r(;gulatory  action  is  .sul)j(;ct 
to  the  r(;(|nir(;nu;nts  of  tlu;  Fxecutivi; 
Order  and  snlijef:!  to  revi(;w  by  the 
Office  of  Management  and  Budget 
(OMB).  Under  .section  3(1)  of  the 
Executive  Order,  a  “significant 
regulatorv  action”  is  an  action  that  is 
likely  to  r(;sull  in  a  ride:  (1)  Having  an 
annual  effect  on  tlu;  economv  of  Si  00 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
(;conomy,  productivity,  conqietition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (akso 
referred  to  as  “economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwi.se  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  mati;rially  altering 
the  hudgetarv  impacts  of  entitlement 
grants,  n.ser  fees,  or  loan  |)rograms  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raising  nov(;l  legal  or 
policy  issues  arising  out  of  legal 
maiulates,  the  Pr(;sident’s  i)rioriti(;s.  or 
the  princijiles  set  forth  in  tlu;  Executive 


' '  Ndilluir  lln!sii  tiiiiil  rc^u  hit  ions  nor  llio 
coinpunion  rovisions  to  tlio  I'onn  55IIII  ohiini^o  tlio 
oli^ihilitv  I'oipiiroinonts  tor  tho  liniitod  oxoniption 
imdor  2!)  Ch’K  2521).  104-44.  'I'lii!  Itopnrtniont 
oxpocts  that  many  plan  MKWAs  and  liClis  will  not 
satislv  tho  uidimdod  and  insurod  oli^ihilitv 
ro(|uiidmonts  in  tho  limitod  oxom|)tion  and  will 
continno  to  ho  inoliaihio  tor  tho  roportin^  ndiot 
undor  2i)(:i'K  2520.104-44. 


(3rder.  OMB  has  determined  that  this 
action  is  not  economically  significant 
within  the  meaning  of  section  3(f)(1)  of 
the  Executive  Order  but  is  significant 
under  section  3(f)(4)  of  the  Executive 
Ord(;r  h(;cau.se  it  rai.ses  novel  l(;gal  or 
policy  issmts  arising  from  the 
Pr(;sid(;nfs  priorities.  Fx(;cittive  Ord(;r 
135()3  enqihasizes  the  importanci;  of 
(|uantifving  both  t:o.sts  and  benefits,  of 
reducing  costs,  of  barmonizing  rules, 
and  of  jiromoting  flexibilitv. 

Tlu;  D(;partnu;nt  estimates  that  tlu; 
total  cost  of  this  rule  would  be 
approximately  .$137, 400  in  the  first  year, 
or  an  average  of  apjiroximatelv  $284  for 
each  of  the  484  entities  exp(;cted  to  file 
the  Form  M-1.  These  co.sts  are  all 
associated  with  the  information 
collection  request  contained  in  the.se 
rules  and.  therefore,  are  di.scus.s(;d  in  the 
Paperwork  Reduction  Act  Section, 
below. 

1.  Summary  and  N(;(;d  for  Regulatorv 
Action 

As  di.scussed  earlier  in  this  preambli;, 
s(;ction  OOOti  of  tlu;  Affordable  Uari;  Act 
anu;nded  section  101(g)  of  FRISA  to 
reijnire  the  S(;cretarv  of  Labor  to 
|)romulgate  regulations  reipiiring 
MFWAs  providing  medical  can;  b(;nefit.s 
(within  the  nu;aning  of  ,s(;ction  733(a)(2) 
of  FRLSA)  that  an;  not  FRlSA-cov(;n;d 
group  lu;alth  ])lans  (non-plan  MFWAs) 
to  r(;gister  with  the  .Si;cn;tary  b(;fore 
operating  in  a  State. 

Tlu;  original  MEWA  reporting 
re(piin;ment  in  FRI.SA  .section  101(g) 
was  enacted  bv  (iongre.ss  as  part  of  the 
Health  Insurance  Portabilitv  and 
Accountability  Act  (HI  PA  A)  of  1000  in 
resjKinse  to  a  lt)02  General  Accounting 
Office  ((^AO)  n;comnu;ndation.'''>  The 
(U\()  recommended  that  the  Department 
develop  a  mechanism  to  hel|)  .States 
identify  fraudulent  and  abusive 
Ml-iWAs.  The  HIPAA  jirovision  led  to 
the  Department  creating  the  Form  M-1 
under  a  2000  interim  final  rule  and  2003 
final  rule.'" 

ERISA  section  101(g).  as  amended  by 
the  Affordable  Gare  Act,  directs  the 
De])artnu;nt  of  Labor  (the  Dejiartment)  to 
promulgate  rules  retjuiring  MFWAs  that 
are  not  groiqi  health  plans  (non-])lan 
MFWAs)  to  register  with  the  .Secretary 
of  Labor  (tlu;  .S(;cr(;tarv)  |nior  to 
operating  in  a  .State.  FRI.SA  .sections  505 
and  734  providi;  tlu;  .Secretary  with  the 
authority  to  ri;(]uin;  plan  MFU'As  and 


'  ’  ,S’cc.  luvpioycc  lirnflilfi:  Slali^s  Sri'd  Ldhor's 
Hell)  MitlUph  Etuphytn-  W’ldfarr 

Aridiy^cnicnls.  Miirch  l!)')2.  CAI  )/l  IKI)-!)2-4(). 

"•  05  I  K  7  1 5  (1)2/ 1 1  /2l)()())  iind  (iH  I  K  1 74!)4  (04/ 
l)!)/2()():i).  llii!  I•'()|■m  ,\1-1  liiis  Ixum  iipdiiliid  imd  is 
riiissutid  tiiicli  voar  in  Diiciimliiir  liv  Ihn  DiipiirtnuMil 
and  modiiicd  periodically  to  addicss  cliansos  to  tho 
slalutorv  prox  isions  in  |)arl  7  ol  KKKSA. 
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to  eoniply  witli  tlio  Form  M-1 
ni|)orting  recjuiriMiKMits,''  hot  Ijeeaiiso 
FKISA  section  10 1(g)  only  applies  to 
non-i)lan  MFWAs.  only  iu)n-])lan 
MI’AYAs  are  snl)j(H;t  to  civil  pcaialties 
under  KRISA  .section  r)02(c)(.'i)  lor 
failur(!  to  com])lv  with  tin;  Form  M-1 
re(piiremenls.'“  in  order  to  enhaiu:e  the 
l)ei)artment's  ability  to  enldrce  the  Form 
M-1  nupiirements  and  ensure  that 
MKWAs  an;  subject  to  the  sanu;  rules 
under  the  law.  this  final  rule  will 
re(|uire  all  plan  MFWAs  to  ])rove 
com))liance  with  the  Form  M-1  filing 
retjuirements  in  order  to  satisfy  the 
FKISA  annual  reporting  recpiirements.''’ 
In  amending  the  Department's  MEWA 
reporting  regulation  to  nupiire  MFWAs 
to  register  with  the  Secretary  before 
operating  in  a  State,  the.se  final  rules 
direct  Form  M-1  filers  to  jirovich; 
additional  information  regarding  the 
MFWA  or  FCF  and  a])ply  new  timing 
standards  for  the  filings  that  an;  made! 
when  a  MFWA's  or  FCiF's  .status 
changes.  'I'liesi;  amendnumts  will  aid  the 
Department  in  its  oversight  of  MFWAs 
consistent  with  its  exjianded  authoritv 
j)rovided  by  the  Affordable  dare  Act 
and  allow  the  Dcjpartment  to  provide 
critical  information  to  State  insurance 
d(!|)artment.s  that  coordinate  their 
inviistigations  and  enforceimmt  actions 


III  thi^  iiroiiiiiiild  Id  tlid  2(101)  iiitoriin  liiiiil  nild. 
tlid  Di'iiiirtiiidiil  i‘\|)l:iiiuul  "|a|n  iinporlant  idasiin 
lor  iirqiiirinj;  tliosd  aniiips  to  lilr  is  that  llii? 
ailininistratdi' of  a  MC\V.\  ina\  incoiTocllv 
(l(‘ldriiiiiid  tlial  it  is  a  ■’roii|i  lioaltli  plan  or  dial  il 
is  cstalilislioil  or  inaintaiiuul  piirsiiaiil  lo  a  i:ollo(:ti\’(? 
Iiaraaiiiin^  ai;roomonl.  .\  ro|)ortins  roipiinMiionl 
liiiiit(!(l  onlv  to  MI'JW.Xs  that  aro  not  aroup  lioallli 
plans  inav  not  rosiill  in  roporlina  liv  main  such 
Mi;W,\s.  thus  aruath'  rodneina  ihu  valuu  ol  llio  data 
colluclod."  .Sou  (if)  I'K  7152.  7155  (I’uh.  11.  2000). 

"‘I’lirsuanl  to  KRl.S.A  section  502(c)(5).  a  civil 
|)cnalt\  ol  lip  lo  $1,100  (or  hiaher  amount  it 
adjusted  pui'suani  lo  the  Federal  Civil  I’enalties 
Inllalion  .\djustnient  .\ct  ol  1000.  as  amended)  a 
(lav  may  Im?  assess(?d  lor  each  day  a  non-plan 
MFWA  tails  to  file  a  complete  Form  M-1. 

Fiirsuanl  to  FKI.S.A  section  502(c)(2).  a  |)lan 
administrator  wlio  fails  to  file  a  Form  5500  .Ximual 
I<i0urn/Ke|>oi1  with  a  proof  of  com|)liance  with  the 
M-1  tiling  rei|uiremenls  may  he  suhjeci  to  a  ci\  il 
|H-nalt  V  of  up  lo  .SI  .100  a  dav  (or  hiaher  aniouni  if 
adjusted  pursuant  lothe  Fedmal  Civil  I’enallies 
Infhilion  .Adjuslimuit  Act  of  1000.  as  amended)  for 
each  day  a  plan  administrator  lails  or  retuses  lo  file 
a  complete  report. 

-'"As  pari  of  the  .MIordahle  (iare  Act.  Congress 
also  enacted  FKI.S.X  section  521.  which  authori/.ed 
the  .Secrelarx  to  issue  cease  and  desist  orders, 
without  prior  notice  or  a  hiMring.  when  il  appears 
lo  the  Secretary  that  a  MIAVA's  alleged  conduct  is 
traudnienl.  creates  an  immediate  danger  to  the 
piihlic  salel  V  or  wtdfare.  or  causes  or  can  reasonaliK 
Imi  expected  to  cause  signilicanl.  imminent,  and 
irreparahle  puhlic  injiirv.  .Section  521  also 
anthori/.es  the  .Secrelarx  to  issue  a  summarv  order 
lo  seize  the  assets  ol  a  .MIAV.X  that  the  .Secri^larx 
determines  lo  lie  in  financiallv  hazardous 
condition.  The  DeparimenI  also  is  finalizing  rules 
for  these  provisions,  xvhich  are  published  elsexvhere 
in  lodav's  Federal  Register. 


agaiii.st  frauduluiil  and  iihu.sivu  MFWAs 
with  tilt;  Dupartmunt. 

(Ivor  thu  hi.st  suvoral  ynars.  (ho 
Dupiirliiumt  htis  ohsurvud  it  downw.ird 
Intnd  in  thu  numhttr  of  MlAVAs  tluit  lilt; 
lilt!  Form  M-1.  niising  concorns  that 
somt!  oxisting  MFWAs  iirt;  not  filing  thi; 
form.  Dndor  tho  2()():f  roguhition,  tho 
Ditpartmont  has  tho  iihility  to  iissttss 
jionitltios  against  MFWAs  that  iail  to  filo 
tho  I’orm  M-1  only  in  limitod 
circuni.stanoos  and  if  <i  dotormination 
rogarding  ])lan  status  was  mad(!  hv  tho 
Socrotiiry.  To  addross  this  issuo  and 
oncounigo  coniiilianoo  with  tho  Form 
M-1  filing  roquiromont,  tho  Dopartmont 
also  is  amonding,  as  jiart  of  this 
rogulatorv  action,  tho  I’orm  .'i.'iOO  annual 
roiiorting  roiiuiromonts.  fho  amondmont 
will  ro(|uiro  all  plans  suhjoct  to  tho 
Form  M-1  filing  roejuiromonts. 
rogardloss  of  plan  sizo  or  typo  of 
funding,-'  to  filo  tho  Form  .'j.'iOO  Annual 
Roturn/Roport  and  domonstnito  on  tho 
form  i:oniplianco  with  I'orm  M-1  filing 
roquiromonts.  Failuro  to  do  so  may 
rosiilt  in  an  assossmont  of  ponaltios 
undor  FRISA  soction  .')()2((:)(2).-- 
Thoso  iunondmonts  to  tho 
Dojiartmont's  MFWA  roporting 
standiirds  would  provido  :i  cost  offoctivo 
moans  to  implomont  tho  oxpiindod 
MFWA  roporting  <i.s  onactod  in  tho 
Affordahlo  (iaro  Act.  As  stiitod  tihovo, 
tho  Ditpiirtmont  ostiniiitos  that  tho 
avorago  cost  for  o;ich  onlity  that  tho 
Dopiirtmont  oxjiocts  to  filo  tho  rovisod 
luirm  M-1  would  avorago  ap])roxiniatoly 
.S2H4  during  tho  first  yoiir  iind  .SI  81 
during  oach  suh.sotpiont  yoar. 

2.  Honofits  of  Riilo 

As  discus.sod  Ocirlior  in  this  jiroiunhlo, 
soction  (jfiOO  of  tho  Affordahlo  (iaro  Act 
amondod  soction  1()l(g)  of  FRISA 
directing  tho  Socrotary  to  promulgato 
rogulations  roijniring  non-jilan  MFWAs 
providing  modical  caro  honofits  (within 
tho  moaning  of  soction  78:i(a)(2)  of 
FRKSA)  to  rogistor  with  tho  .Socrotary 
hoforo  oporating  in  a  .State.  Ilv 
im])lomonting  tins  statutory 
amondmont,  tho  Dopartmont  would 
rttcoivo  prior  notice  of  a  MFW.A’s 
intention  to  commonco  operations  in  a 
.Stiito.  .Such  notification  would  hoi])  tho 
Dojiartmont  and  .State  insnnmco 
commissionors  to  on.suro  that  MFWAs 
are  hoing  lawfully  oporatod  and  that 


-'■phe  lin.il  rules  expresslv  provide  that  llu' 
limited  exemption  lor  certain  unrunded  and 
insured  small  xveUare  plans  under  *?  252(1. 104-20  is 
not  available  lor  anv  plans  subject  to  the  I'orin  M- 
1  tiling  riHpiiremenls.  In  addition,  these  plans  also 
are  not  eligible  lo  use  the  Form  55()0-.SF. 

-- A  plan  administrator  xvho  tails  to  tile  a  Form 
5500  xvilh  a  proototForm  M-1  compliance  could 
he  subject  lo  a  civil  penaltv  ot  up  lo  $1,100  a  dav 
loreadi  day  the  plan  administrator  tails  or  reluses 
lo  tile  a  complete  re|)ort. 


sufficient  insurance  has  been  purchased 
or  adecpiate  reserves  established  to  pay 
benefit  chiims  before  the  MfiWAs  begin 
operating--'  in  a  .Stiite.  'fhese  final  rules 
would  improve  MfiWA  conqiliance  :md 
deter  fraudulent  and  abusive  MFWA 
])ractice.s,  thereby  ])rotecting  and 
securing  the  henefits  of  jiarticipants  and 
beneficiaries  by  ensuring  that  MFWA 
assets  are  jireserved  and  henefits  timely 
paid.  These  potenti.il  henefits  have  not 
been  (juantified,  hut  the  Dejiartment 
exiiects  that  they  will  justify  the  costs. 

:i.  (iosts  of  Rule 

The  costs  of  the  rule  are  a.ssociated 
with  the  amendments  to  the  l'’orm  M- 
1  and  F’orm  .t.IOO  rejiorting  recjuirements 
and  are  therefore  discn.ssed  in  the 
Paperwork  Reduction  Act  section, 
below. 

B.  B(i})(!r\v()rk  Haduciion  Act 

In  accordance  with  the  retjuirements 
of  the  Paiierwork  Reduction  Act  of  199.') 
(PRA)  (44  l)..S.C.  :i.'-)()(i(c)(2)).  the 
Dejiartment  suhmitted  an  inforniiition 
collection  retjuest  (ICR)  to  OMH  in 
iiccordance  with  44  II.,S.C.  ;i.'i()7(d), 
contemporaneously  with  the 
])uhlication  of  the  pro])osed  regulation, 
for  OMlTs  review. 

Although  no  additional  iiuhlic 
comments  were  received  that 
.s])t;cific;illy  addre.ssed  the  jiaperwork 
burden  analysis  of  the  information 
collections  at  the  j)ro])osed  rules  stage, 
the  comments  that  were  suhmitted  and 
described  earlier  in  this  preamble, 
contained  information  relevant  to  the 
costs  and  administrative  burdens 
attendant  to  the  proposals.  The 
Dejiartment  took  into  account  such 
jnihlic  comments  in  connection  with 
making  changes  to  the  final  rules  and  in 
develojiing  the  revised  jiajierwork 
burden  analysis  summarized  below. 

In  connection  with  jiuhlication  of 
these  fimil  rules,  the  Dejiartment 
suhmitted  a  revision  to  the  ICR  under 
()M13  Control  Number  1210-911(1.  OMB 
ajijiroved  the  revised  ICR.  which  is 
.scheduled  to  exjiire  on  Fehruarv  29. 
2()1().  A  cojiy  of  the  revised  ICR  may  he 
obtained  by  contacting  the  PRA 
addressee  shown  below  or  <it  http:// 
ww'W’.Bciflnfo.gov. 

PRA  ADDRF.S.SEF;  C.  Christojiher 
(ioshy.  Office  of  Policy  <md  Re.search, 
l).,S.  Dejiartment  of  Fiihor,  Fmjilovee 
Benefits  .Security  Administration.  200 
Constitution  Avenue  NW..  Room  N- 
.')718,  Washington.  DC  20210. 
Telejihone;  (202)  09:1-8410;  Fax:  (202) 


-  ‘  .Si!i:li()n  25211.10  l-2(h)(»)  otthi!  propci.sixl  i  iili! 
prox  i<li!s  thiit  llu!  liM  in  "(ipiM-iiling"  inoiins  <my 
iictivity  including  hut  not  liinilud  In  niiirkcling. 
soliciting.  |)i'ovi(ling,  or  olluring  to  provido  modicid 
ciiro  honolils. 
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21!)-474.'i.  The.si!  an;  not  toll-frcM! 
mimhnrs. 

llelwcMMi  2()()()  and  2010.  an  av(!rag(;  ot 
484  entities  (MFWAs  and  Fdvs)  tiled 
the  Form  M-1  with  the  l)e])artment  (a 
higli  oi  5.13  in  200li  and  a  low  ol  lKi 
in  2010).  Of  the  total  filings,  on  average, 
217  wen;  snhinitted  via  mail  and  207 
were  snl)mitt(!d  ide(:tronic:allv  through 
the  Form  M-1  ehulronic  filing  svstem 
provided  hy  the  Dtiparlment  via  the 
internet.  The  fraction  filing  (dectronic 
returns  has  heen  incnnising  and  reached 
nearly  O.'l  ])ercent  in  2010.  This  rule  will 
n!(|uire  all  filings  to  he  suhmitted 
(dectronically. 

As  distressed  above  and  i)ursuant  to 
section  0000  of  the  Affordahle  ('.art;  Act. 
lhe.se  rules  ameml  the  information 
reiiuired  to  he  disclosed  on  the  Form  M- 
1  hy  adding  new  data  elements. 
Therefore,  the  Dijpartment  assumes  that 
all  administrators  of  MEWAs  and  ECEs 
that  file  the  I’orm  M-1  in-house  (an 
estimated  10  ])erc(!nt  of  filers)  wt)uld 
spend  two  hours  familiarizing 


th(!mselv(!s  with  the  changes  to  the  form 
that  would  he  made  hy  the  final 
r(!gulations.  This  would  nisnlt  in  a  total 
hour  hnrden  of  07  hours  (48  entities  * 

2  hours).  The  l)ei)artment  estimates  that 
Part  I  of  th(!  l'’orm  (the  identifying 
information)  would  r(!(juire  five  minutes 
to  comphite.  Tin;  time  r(!(|nired  to 
com])lete  Part  II  would  varv  based  on 
the  numh(;r  of  Statcis  in  which  tin;  (mtitv 
provides  coverage,  and  the  I)e])artment 
e.stimat(!S  that  this  would  reejuire  (U) 
minutes  for  single-State  filers  and  120 
minutes  for  nmlti-State  lilers.  The 
De])arlmenl  expects  the  lime  recjuiirul  to 
com])lete  Part  III  would  he  15  minutes 
for  fnlly-insnnul  filers  and  10  minutes 
for  not  fully-insured  filers.  Table  1 
below  summarizes  the  estimates  of  time 
re{|uired  to  complete  each  ]iart  of  the 
form.  Ba.sed  on  the  foregoing,  the 
De])arlment  estimates  that  the  total  hour 
burden  for  entities  to  file  the  Form  M- 
1  using  in-hon.se  resources  would  h(! 

188  hours  in  the  first  year  with  an 
efpnvalent  cost  of  .$1  7.000  a.ssuming  all 


work  will  he  perforimul  hv  an  emplovee 
Ixmefits  jirofessional  at  .S04.01  ])(!r 
hour.-'  TIk;  cost  to  submit  electronic 
filings  would  he  negligible. 

The  Department  estimates  that  tin; 
annual  hour  burden  for  Form  M-1 
filings  prepared  in-house  in  .snl).s(;(|iient 
years  would  he  ap])roximatelv  100 
hours  as  summarized  in  Table  2.-'*  The 
Department’s  (!stimate  is  has(id  on  tin; 
assumption  that  approximately  44  new 
entities-"  will  file  the  Form  M-1  each 
year,  and  thus.  a])i)roximatelv  four  new 
entities  will  pre|)are  the  Form  M-1  in- 
honse.  The  De])artment  estimates  that  it 
would  take  two  hours  for  the.se 
administrators,  resulting  in  an  hour 
burden  of  eight  hours.  The  Department 
estimates  that  entities  preparing  the 
form  in-hou.se  would  spend  four  hours 
completing  Part  1.  08  hours  completing 
Part  11,  and  15  hours  c.om])leting  Part  Ill. 
The  e(]uivalent  co.st  of  this  annual  hour 
burden  is  e.stimated  to  he  .S8.00(). 
assuming  a  $04.91  hourly  labor  rate  for 
an  employee  benefits  profe.ssional. 


Table  1— Time  To  Fill  Out  Form 

[Minutes] 


Fully-insured 

Not  tully-insured 

One  State 

Multi  States 

One  State 

Multi  States 

New  Filing  . 

120 

120 

120 

120 

Part  1  . 

5 

5 

5 

5 

Part  II  . 

60 

120 

60 

120 

Part  III  . 

15 

15 

30 

30 

Table  2— FIour  Burden  To  Prepare  Form  M-1,  In-House  Preparation 


Fully-insured 

Not  fully-insured 

Total 

One  State 

Multi  States 

One  State 

Multi  States 

#  of  MEWAs  and  ECEs  . 

16 

18 

9 

5 

48 

Review:  Year  1  . 

32 

36 

18 

11 

97 

New  Filing:  Subsequent  Years  . 

3 

3 

2 

1 

9 

Part  1  . 

1 

2 

1 

0 

4 

Part  II  . 

16 

36 

9 

11 

72 

Part  III  . 

4 

5 

4 

3 

16 

Total  Time:  Year  1  . 

54 

78 

31 

25 

188 

Total  Time:  Subsequent  Years  . 

24 

45 

15 

15 

100 

1 .  Cost  Burden 

The  D(!])artment  assumes  that  00 
])ercent  of  tin;  484  entities  (415  entities) 
that  will  file  the  Form  M-1  will  n.s(! 
third-party  service  inoviders  to 
com|)lete  and  submit  the  F’orm  M-1.-' 
13ecau.se  the  D(!])artnu!nt  is  adding 
additional  data  elenumts  to  the  form,  the 


D(!partm(mt  assumes  that  in  the  year  of 
implementation,  all  service  i)rovider.s 
would  spend  additional  time 
familiarizing  themselves  with  the 
changes.  The  D(;i)artment  estimates  that 
entities  that  use  third  ])artv  service 
jjroviders  would  incur  the  co.st  of  one 
hour  for  .service  ])roviders  to  review  the 


new  rule  as  service  |)rovider.s  likedv  will 
l)rovide  this  service;  for  multi])le  entities 
and  then;fore  .sj)read  this  burden  across 
multiple  (;ntiti(;.s.  This  results  in  a  one¬ 
time  co.st  hnrd(;n  of  .$41, 100  (415 
entities  *  1  hour  *  .$04.01). 

The  total  (;.stimat(;d  co.st  burden  for 
pre|)aring  the  form  is  arrived  at  hy 


-■‘'I  lid  l)d|);irtnuml  d.sliniiilds  2012  himrlv  hilior 
nitds  inchuld  wa^d.s.  otiidr  lidiidlits.  and  (ivdi'lidail 
liasdd  (in  data  Irnin  tlid  Nalioiial  Occupalinnal 
I'anplnviiidiil  .Snrvdv  (|imd  201 1.  Mni'dan  nt  Lalinr 
.Slalislic.s)  and  llid  Kiii|)l(ivnidnl  (.'nst  liidiix 


(.Sdpldiiilidr  201  1.  Hurdan  nt  l.alinr  .Slalislics);  llid 
2010  dsliniatdd  lalinr  raids  an;  llidii  inllaidd  In  2012 
lalinr  raids. 

-"'llidSd  ai'd  rnunddd  valiids.  Hid  inlals  inav  dilfdr 
slij^lilly  as  a  rdsnil. 


-'’.\n  ardiadd  ntO  iidicdiit  ntdiililids  nri>;inald 
diidli  Vdar  adcnrding  In  l''nrin  M-1  data. 

-'  l  liis  assinnplinn  is  inadd  in  cninidctinn  with 
Lll.S.A's  jiriiicipal  rdpnrlin^  Inriii,  llid  Enrin  .'i.'iOO. 
and  was  validaidd  llirnii};li  a  tildr  snrvdy. 
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luultiplying  the  number  of  filers  (found  profe.ssioual  (,St)4.?)l  dollars  an  hour).  878.200  in  later  years.  Table  3 
in  Table  3)  by  the  amount  of  time  Based  on  the  foregoing,  the  total  cost  summarizes  the  estimates  of  the  cost 

nujuired  to  j)repan!  the  documents  bunbm  foreutititJS  that  use;  purcba.siul  l)urd(!U. 

(Table  1)  and  multiplying  this  result  by  third-party  resources  to  file  the  Form 
tlu!  hourly  cost  of  an  employee  benefits  M-1  is  ST10..'i00  in  the  first  yiuir  and 


Table  3— Cost  Burden  To  Prepare  Form  M-1,  Third-Party  Preparation 


Fully-insured 

Not  fully-insured 

One  State 

Multi  States 

One  State 

Multi  States 

#  of  MEWAs  and  ECEs  . 

145 

163 

79 

49 

435 

Review;  Year  1  . 

$13,700 

$15,400 

$7,500 

$4,700 

$41,300 

New  Filing;  Subsequent  Years  . 

$0 

$0 

$0 

$0 

$0 

Part  1  . 

$1,100 

$1,300 

$600 

$400 

$3,400 

Part  II  . 

$13,700 

$30,900 

$7,500 

$9,400 

$61,400 

Part  III  . 

$3,400 

$3,900 

$3,700 

$2,300 

$13,400 

Total:  Year  1  . 

$32,000 

$51,400 

$19,300 

$16,800 

$119,500 

Total:  Subsequent  Years  . 

$18,300 

$36,000 

$11,800 

$12,100 

$78,200 

Note:  The  displayed  numbers  are  rounded  to  the  nearest  hundred  and  therefore  may  not  add  up  to  the  totals. 


These  regulations  direct  a  plan  that  is 
sul)j(!ct  to  Form  M-1  filing  rerjuiremeuts 
to  include  proof  of  Form  M-1 
compliance  as  part  of  the  F'orm  .‘i.'lOO. 
Accordingly,  the  Dcipartnumt  is  adding 
a  new  Fart  III  tt)  the  Form  .'l.'iOO.  that 
asks  for  information  regarding  whether 
the  employee  welfare  bmiefit  ])lan  is 
subj(!ct  to  the  Form  M-1  filing 
nupiinanents.  and  if  .so.  whether  the 
j)lan  is  cnrrmitly  in  com|)liance  with  the 
Form  M-1  llling  rerinirements  under 
2.820. 101-2.  Flan  admini.strators  that 
indicate!  the  plan  is  subject  to  the  Form 
M-1  filing  nuinirements  also  would  he 
recpiired  to  (!nl(!r  the  Rerceipt 
(ionfirmation  (iode  for  the  Form  M-1 
annual  report  or  the  most  recent  Form 
M-1  recpiired  to  he  fileei  with  the 
I)»!])artment.  Failure  to  answer  the  F'orm 
M-1  compliance  (piestions  will  result  in 
rejection  of  the  Form  .8.800  .Annual 
Retnrn/Re])ort  as  incomplete  and  civil 
piiiialties  may  he  asse.ssed  pursuant  to 
HKhSA  section  .802(c)(2).  The 
D(!partment  believes  that  the  burden 
associated  with  this  revision  would  he 
de  minimis  because  jjlan  admini.strators 
would  know  whether  the  plan  is  subject 
to  and  in  compliance  with  the  Form  M— 
1  tiling  nupiirements.  and  they  would 
have  the  Receipt  Confirmation  Code  for 
the  Form  M-1  filing  readily  available. 

The  regulations  also  amend 
?}  2.820.104-20  to  (ixpresslv  provide  that 
the  exeiujition  from  filing  the  Form 
.8.800  is  not  available  for  small  plans 
reepiired  to  file  the  Form  M-1. 
Following  the  methodology  n.seel  to 
calculate  the  burden  in  the  F'orm  .8.800 
regulations,  the  Deijiartment  estimates 
that  for  small  plans  that  meet  the 
reepiirements  of  ^  2.820.104-44,  filing  a 
Form  .8.800  and  comiileting  Schedule  A 
and  Fart  111  of  Schedule  (i  would  can.se 


them  to  incur  an  annual  cost  ol  .84.80  to 
engage  a  third-jiarty  .service  provider  to 
prepare!  the  form  and  se:he!elnle!.s  for 
submission.  The  De!partme!nt  does  not 
have  .suffie;ie!nt  data  to  determine  the 
nnmhe!!’  of  small  plan  MlAVAs  and  ITd'is 
that  would  he!  reupiireul  to  file  the  Form 
.8.800  under  the  final  rnle!s.  hut  he!lie!ve!.s 
that  the!  luiinhe!!'  eif  .sne:h  plans  weudel  he! 
snicill.  he!e:ause!  ‘)0  i)e!re:e!nt  eif  the  entities 
thiit  file!  Feirm  M-1  with  the  IJe!|)artme!nt 
eieiver  meire!  than  100  partie:i])ants. 

2.  Ceist  te)  the  (ieiveM  iunent 

The  De!])artme!nt  e!stimate!s  that  the! 
exist  tei  the  Fe!ele!ral  ge)ve!rnme!nt  tei 
pre)e;e!.ss  Feirm  M-ls  is  appreiximately 
87.200.  This  ine:lnele!.s  the  exist  tei  preiexiss 
einline  snlimissieins  anel  maintain  the 
preiex!ssing  .system,  anel  was  eistimateHl 
iiy  the  eiffiexis  within  EB.SA  that  are 
re!S]ieinsilile!  feir  eiverseieing  the.se 
ae:tivities. 

Table  4 — Cost  of  Federal 
Government  of  Form  M-1 


Processing  of  Ml  Forms 


Thei.se!  paj)e!rweirk  liinxle!n  e!stimate!s 
are  .snnnnarize!el  as  feilleiws; 

Type?  ol  Haviinv:  Ke!vi.se!el  e:eille!e;tiein. 
/lge?eie;y;  Finjileiyeu!  Benefits  .Sexxiritv 
Aehninistratiein.  De!partment  eif  f.alior. 
nth:  MI'WA  F’eirm  M-1 
OMB  (Control  Niinihor:  1210-0110 
Affcctod  Public:  Bnsine!ss  eir  eithe!r  feir- 
preifit;  neit-feir-]ireifit  institutieins. 

Estiiuoicd  Number  oj  Pespondents: 
484  (first  year);  484  (thre!e-ye!ar  average). 


Estinuiled  iXhunber  of  Responses:  484 
(fir.st  year):  484  (thre!e-year  average). 

Fre(]uency  of  Response:  Annually. 

Esiiinnted  Annind  Rnrden  Honrs:  188 
(fir.st  year);  130  (thre!e!-ye!ar  average). 

Estimated  Anmnd  Rnrden  dost: 

8110.. 800  (first  year);  802.000  (threevyeuir 
a\  e!rage!). 

C.  Regidatorv  Elexibilitv  Act 

The!  Re!gnlateirv  F’lexiliility  Ae;t  (.8 

11.. 5.C.  001  et  .se!ei.)  (Rh'A)  impei.ses 
eiertain  ree]uire!me!nts  with  re!S]ie!e:t  tei 
Feeleral  ndeis  that  are  snhje!e;t  tei  the 
neitie:e!  ami  eximment  reieiniremeints  eif 
seeitiein  .8.83(li)  eif  the  Aelmini.strative 
i’lxiexielnre  Ae:t  (.8  II..S.C.  .8.81  et  seiej.)  anel 
are  likely  to  have  a  signifie:ant  eiceineimie: 
impae:t  ein  a  sulistantial  numheir  eil  small 
eintities.  Unlei.ss  an  agene:y  e;e!rtifies  that 

a  ride  will  neit  have  a  signifie.ant 
ee:oneimie;  impact  em  a  substantial 
numheir  of  small  eintities,  see:tion  003  of 
the  RFA  reepiires  the  agene:y  tei  jireisent 
an  initial  reigulateiry  fleixiliility  analysis 
at  the  time  of  the  pnhlie;ation  eif  the 
neitie;e  of  jiropeiseel  rulemaking 
ele!.se:riliing  the  impae:t  eif  the  rule  on 
small  entities.  .Small  entities  ine;luele 
small  liusinesseis,  eirganizatieins  anel 
geivernmeintal  jnriselie:tieins.  In 
ae:e;eirelane:e  with  the  RFA,  the 
Deipartment  prepareel  an  initial 
reigulateiry  fleixihility  analysis  at  the 
pixijieiseel  ride  stage  anel  reej nest  eel 
eximmemts  ein  the  analysis.  Nei 
e ximmemts  weire  reiexiiveiel.  Beleiw  is  the 
Department’s  final  reigulateirv  flexibility 
analysis  anel  its  e:e!rtifie:atiein  that  the.se 
final  reignlatieins  elei  neit  have  a 
.signifie:ant  e!e:eineimie:  impae;t  on  a 
substantial  nnmlier  of  small  entitieis. 

The  Deipartment  eloes  neit  have  elata 
reigareling  the  teital  number  eif  MEW  As 
anel  ECEs  that  e:inTe!ntly  eixist.  The  heist 
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intorniation  the  DcjpartnKint  has  to 
estimate  the  number  of  MFWAs  and 
tidies  is  based  on  filings  of  the  Form  M- 


1.  which  MHWAs  and  ccntain 
collectively  bargained  arrangcnnents 
hav(!  filed  annnallv  with  the 
l)e])ar!ment.  ]u>st  over  43()  mitilies  filed 
the  Form  M-1  with  the  D(;))artment  in 
201 0.  tin;  lat(;st  year  for  which  data  is 
available. 

The  Small  Business  Admini.stration 
uses  a  size  standard  of  less  than  $7 
million  in  avcirage  annual  recei])ts  as  the 
cut  off  for  small  business  in  tin;  finance 
and  insurance  sector.-"  While  the 
I)e])artment  does  not  collect  revemu! 
information  on  the  Form  M-1.  it  does 
collect  data  regarding  the  numher  of 
jjarticipants  covered  by  MFWAs  and 
ECT^s  that  file  Form  M-1  and  can  use 
participant  data  and  average  ])remiinn 
data  to  determine  the  numher  of 
MEWAs  and  ECEs  that  are  small 
entities,  because  their  revenues  do  not 
exc(U!d  the  S7  million  threshold.  For 
2()()0,  the  average  single  coverage  annual 
])remium  was  .S4.717  and  the  average 
annual  family  covcaage  ])remium  was 
Si 2.()t)(j.-"  Combining  these  pnnnium 
estimates  with  estimates  of  the  ratio  of 
polici(;s  to  the  covenul  ])oi)nlation  from 
the  Curnmt  Fopnlation  Snrvev  at 
(nnployers  with  le.ss  than  .'iOO  workers 
(()..3()9  for  single  coverage  and  f).217  for 
family  coverage),  the  Dtipartment 
estimates  that  (i2  percfmt  of  entities 
filing  I’orm  M-1  (2.'j8  mitities)  are  small 
entities. 

While  this  numher  is  a  relatively  large 
fraction  of  all  entities,  it  is  about  7 
percent  when  expressed  as  a  fraction  of 
all  |)articipants  c:overed  by  MEWAs  and 
EClvs.  In  addition,  the  De])artment  notes 
that  the  ujporting  burden  that  would  he 
imposiul  on  all  MEWAs  and  E(iEs  by  the 
rule  is  estimated  as  an  average  cost  of 
S284  for  each  entity  filing  Form  M-1. 
For  all  hut  the  smallest  MEWAs  or  ECEs 
(less  than  l.'i  jjarticipants).  this 
represents  less  than  one-half  of  one 
])(;rcent  of  revenues. 

The  regulations  also  amend 
§  2520.1 04-20  to  ex))ressly  ])rovide  that 
the  limited  exemption  from  filing  the 
l'’orm  5500  for  certain  nnfimded  and 
insured  small  welfani  plans  is  not 
available  for  plans  recjuired  to  file  the 
Form  M— 1.  As  di.scnssed  in  the  FRA 
.section  above,  the  D(!])artment  estimates 
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that  these  small  ])lan  Mf]WA.s  and  ECEs 
would  incur  au  annual  cost  of  .S450  to 
engage  a  third-jiarly  service  provider  to 
prepare  the  form  and  schedules  for 
suhinission.  y\nv  burden  for  small  fiCEs 
is  evim  less  hcican.se  these  jilans  are 
subject  to  the  Form  M-1  filing 
recjuiremenls  only  for  limited  ])eriods. 
The  fJeparlment  does  not  have  sufficient 
data  to  determine  the  numher  of  small 
plan  MI'AVAs  and  E(]E.s  that  would  he 
re(|uired  to  file  the  luirm  55(){)  under  the 
final  rules.  About  10  percent  (48)  of 
MEWAs  and  E(3vs  filing  the  Form  M-1 
in  2010  had  less  than  100  iiarticijiants. 
However,  the  2010  Form  M-1  lacks 
information  on  the  source  of  funding  to 
determine  whicli  of  these  small  MEWAs 
and  EfiEs  would  he  ERISA-covered 
l)lan.s  affected  by  the  Final  Rules. 

Accordingly,  the  De])artment  hereby 
certifies  that  this  regulation  does  not 
have  a  significant  economic  impact  on 
a  substantial  lunnhta'  of  small  entities. 

D.  VnfiindiHl  Maiuldtas  liafonn  Act 

For  pnrjfoses  of  the  Dnfmuled 
Mandates  Reform  Act  of  lt)05  (2  U.S.C. 
1501  et  sec].),  as  well  as  Executive  Order 
12875.  this  rule  does  not  include  anv 
lederal  mandate  that  may  result  in 
expenditures  by  State,  local,  or  tribal 
governments,  or  tlu;  j)rivat(!  sector, 
which  may  impose  an  annual  burden  of 
Slot)  million. 

H.  Executive  Order  E}132 

When  an  agtmcy  ])ronudgates  a 
regulation  that  has  federalism 
imiilications.  Executive  Order  13132  (04 
FR  43255,  August  10.  1000)  nuinires  the 
Agency  to  provide  a  federalism 
summary  imjyact  statement.  Fursnant  to 
section  0({;)  of  the  Order,  such  a 
statement  must  include  a  de.scription  of 
the  extent  of  the  agency's  consultation 
with  State  and  local  officials,  a 
.summary  of  the  nature  of  their  concerns 
and  the  agency's  ])osition  .su])porting  the 
need  to  issue  the  regulation,  and  a 
statement  of  the  extent  to  which  the 
c:oncern.s  of  the  State  have;  hemi  met. 

This  regulation  has  federalism 
im])lications.  because  the  States  and  the 
Federal  government  share  dual 
jurisdiction  over  MEWAs  that  an; 
emj)loye(^  benefit  plans  or  hold  jilan 
assets.  Generally,  States  are  ])rimarily 
re.s])onsihle  for  ovinseeing  the  financial 
soundness  and  liccmsing  of  MEWAs 
understate  insnramx!  laws.  Tlu; 
De])artment  enforces  ERISA's  fiduciary 
responsihilitv  provisions  against 
MEWAs  that'are  ERISA  ])lans  or  hold 
l)lan  assets. 

Over  the  years,  the  D(!|)artmenl  and 
State  insurance  de])artments  have 
worked  closely  and  coordinated  their 
investigations  and  other  actions  against 


fraudulent  and  abusive  MEWAs.  For 
example.  EBSA  regional  offices  have 
met  with  State  officials  in  their  regions 
and  supported  their  (mforcement  efforts 
to  shut  down  fraudulent  and  abusive 
MEWAs.  Slates  have  often  lobbied  for 
.stronger  Federal  (mforccmienl  tools  to 
ludj)  combat  fraudidenl  and  in.solvamt 
MEWAs.  Bv  reciuiring  MlAVAs  to 
rtigister  with  the  n(!])artnu!nt  before 
operating  in  a  State  by  filing  the  Form 
M-1  and  to  provich;  additional 
information,  these  final  rules  respond  to 
the  Stales'  concern  and  enhance  the 
State  and  Federal  governments'  joint 
mission  to  take  enforcement  action 
against  fraudulent  and  abusive  MEWAs 
and  limit  the  losses  suffered  by 
American  workers,  their  families,  and 
businesses  when  abusive  MEWAs 
become  insolvent  and  fail  to  reimburse 
medical  claims. 

List  of  Subjects  in  29  (T'R  Part  2520 

Accounting,  Emj)loyee  himefit  plans, 
Fensions,  Reporting  and  recordkeeping 
re(]uir(!ment.s. 

For  llu!  nxisons  set  out  in  the 
])r(unnhle.  ])art  2520  of  Ghai)t(!r  XXY  of 
Title  20  of  tlu;  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2520— [AMENDED] 

■  1 .  The  authority  citation  for  part  2520 
is  revised  to  r(;ad  as  follows; 

Authority:  20  ll-.S.C.  1021-1024.  1027. 
1020-31.  1().50.  1134  and  1 13.5;  .SocnOarv  el 
l.atjor's  Order  1-201 1.  77  l''K  1088  (janiiarv 
0.  2012).  .Sec:.  2520.101-2  also  issiiccd  uiul(;r 
20  li.S.C.  1181-1183.  1181  Hole.  1  185. 

1  185a-d.  and  llOI-IIOIc.  Sccc.  2520.103-1 
also  issued  under  20  U..S.0.  0058  note;. 
2520.101-0  idso  issu(;d  under  20  II..S.(;. 

1021  (k);  .Scccs.  2520.102-3.  2520.104l)-l  and 
2520.104l)-3  also  issued  under  20  ll..S.(;. 

1003. 1181-1183. 1181  note, 1185. 1185a-d. 
1101.  and  llOla-c.  .Secs.  2520.1 04l)-l  and 
2520.107  also  issuced  undeer  20  Ik.S.C.  401 
note.  Ill  Stat.  788: 

■  2.  .Section  2520. 101-2  is  revised  to 
read  as  follows: 

§2520.101-2  Filing  by  multiple  employer 
welfare  arrangements  and  certain  other 
related  entities. 

(a)  Beais  and  scope.  .Section  101(g)  of 
the  Em])lovee  Retiniment  Income 
.Seenritv  Act  (ERKSA).  as  amend(;d  by 
the  Fatient  Frotection  and  Affordable 
Gate  Act.  re(|uire.s  tlu;  .S(;cr(;larv  of  Labor 
(tlu;  .S(;cretary)  to  (;slahlish,  by 
regulation,  a  reijuirement  that  multiple; 
(;mplover  w(;lfar(;  arrangenu;nts 
(MEWAs)  ])roviding  h(;nefits  that  consist 
of  medical  care  (as  descrih(;d  in 
])aragraph  (h)(())  of  this  .s(;ction),  which 
are  not  groiij)  health  jilans.  to  regi.ster 
with  tlu;  .Secretary  ])rior  to  operating  in 
a  State.  .Section  101(g)  also  permits  tlu; 


Federal  Register/ Vol.  78,  No.  41 /Friday,  March  1,  2()18/Rules  and  Regulations 


13793 


.Secretary  to  retjiiin!.  by  regulation,  such 
MKWAs  to  report,  not  inon*  ireciuentlv 
than  annually,  in  such  lorin  and  inann(;r 
as  lh(!  iSecretarv  may  nuiuire.  for  tlu; 
purjjose  of  (hiterinining  the  extent  to 
which  the  retpiinanents  of  part  7  of 
suhtitli;  11  of  title  1  of  l‘]Rl,SA  (part  7)  are 
being  carritnl  out  in  connection  with 
such  l)eneiits.  Seilion  7114  of  I'iRl.SA 
|)rovi(les  that  the  SecnMarv  may 
laomnlgate  such  regulations  as  may  he 
nece.ssarv  or  appropriate  to  carry  out  the 
jirovisions  of  part  7.  This  section  .sets 
out  ixupiinmients  for  reporting  hv 
MFWAs  that  provide  hcmefils  that 
consist  of  medical  can;  and  hv  certain 
entities  that  claim  not  to  he  a  MEWA 
.solely  due  to  the  exception  in  section 
:i(4())(A)(i)  of  FRI.SA  (reierred  to  in  this 
section  as  Entities  (^aiming  Exception 
or  E(]Es).  The  reporting  nupiirements 
apply  regardless  of  whether  the  MEWA 
or  E(;E  is  a  group  health  plan. 

(h)  DafinHions.  As  u.sed  in  this 
.section,  the  following  definitit)ns  applv: 

(1)  Adniinistnitor  imxm.s — (i)  The 
|)er.son  specificallv  so  designated  hv  llu; 
terms  of  the  instrument  under  which  the 
MEWA  or  E(;E  is  op(!rated; 

(ii)  If  the  MEWA  or  E(]E  is  a  group 
hitalth  plan  and  the  admini.strator  is  not 
■SO  d(!signated.  tlu;  plan  s])onsor  (as 
defined  in  .sciction  :i(  l())(ll)  of  EKhSA):  or 

(iii)  In  the  case  of  a  MEWA  or  EdE  for 
which  an  administrator  is  not 
d(!.signat(!d  and  a  plan  s])onsor  cannot  ht; 
identified,  jointly  and  severally,  the 
person  or  pmsons  actually  res])onsihle 
(whether  or  not  so  designated  under  the 
terms  of  the  instrument  under  which  the 
MEWA  or  ICdE  is  operated)  for  the 
control,  disposition,  or  management  of 
the  cash  or  propertv  received  hv  or 
contributed  to  the  MIAVA  or  EdE. 
irrespective  of  whether  such  control, 
disposition,  or  management  is  exercised 
directly  hv  such  per.son  or  ])er.sons  or 
indirectly  through  an  agent,  custodian, 
or  trustee  designated  hv  such  person  or 
per.sons. 

(2)  Entity  Hxcoption  (ECE) 

means  an  entity  that  claims  it  is  not  a 
MEWA  on  the  basis  that  the  entitv  is 
established  or  maintained  pursuant  to 
one  or  more  agreements  that  the 
•Secretary  finds  to  he  collective 
bargaining  agreements  within  the 
meaning  of  section  3(4())(A)(i)  of  ERhSA 
and  §2.')  10.3-40. 

(3)  Excnptnd  hcnnfits  means  cxcnptnd 
Ixmafits  within  the  meaning  of  section 
733(c)  of  ERISA  and  t?  2.''>00. 701-2  of 
this  chapter. 

(4)  (ironp  lundth  plan  means  a  group 
hocdtli  pkin  within  the  meaning  of 
.section  733(a)  of  ERKSA  and  §  2.'500.701- 
2  of  this  cha])ter. 

(.'))  Ihmlth  insuronco  /.ssner  means  a 
hodith  insdnincd  /.ssi/er  within  the 


meaning  of  section  733(h)(2)  of  ERt.SA 
and  2.')‘)0.701-2  of  this  chajiter. 

(ti)  Mddivdl  card  means  inodiccd  cdio 
within  the  meaning  of  section  733(a)(2) 
of  ERKSA  and  2.1510. 701— 2  of  this 
chapter. 

(7)  Multipid  dinplovar  w’fdfdro 
dirdugoinont  (MEWA)  means  a  luultipU; 
(‘luployor  mdfdrc  dirdugdnwnt  within 
the  meaning  of  section  3(40)  of  ERKSA. 

(8)  Opcrdting  means  any  activity 
including  hut  not  limited  to  marketing, 
soliciting,  providing,  or  offering  to 
jirovide  benefits  consisting  of  modiixd 
cure. 

(5))  Origindtion  means,  with  regard  to 
an  EdE.  the  occurrence  of  any  of  the 
following  events  (an  lidE  is  considered 
to  have  been  ovigimitod  only  when  an 
event  described  below  occurs) — 

(i)  The  lidE  begins  oiierating  with 
regard  to  the  employees  of  two  or  more 
employers  (including  one  or  inon;  self- 
employed  individuals); 

(ii)  The  EdE  begins  opmating 
following  a  merger  with  another  EdE 
(unKi.ss  all  of  the  EdEs  that  particijjate 
in  the  nuager  ])r(!vionslv  wcai!  last 
originated  at  kaist  three;  v(;ars  prior  to 
the  m(;rger);  or 

(iii)  The  numhi;!'  of  em])lovees 
rec(;iving  coverage  for  medical  care 
und(;r  the  Edf]  is  at  l(;ast  .10  |)(;rcent 
great(;r  than  the  numh(;r  of  such 
emi)loy(;(;s  on  the;  last  day  of  tin; 
pr(;vious  calendar  yi;ar  (unless  the; 
increa.se  is  due  to  a  merg(;r  with  another 
EdE  und(;r  which  all  EdEs  that 
participate  in  the  merg(;r  wen;  la.st 
originated  at  least  thr(;(;  vears  prior  to 
the  merger). 

(10)  Uoporting  or  to  roport  m(;ans  to 
file  the  Form  M-1  as  r(;(]uired  pursuant 
to  .sections  101(g)  of  ERKSA:  S  2120.1 01- 
2:  or  the  instructions  to  the  Form  M-1. 

(11)  Spocied  filing  ovent  m(;ans,  with 
r(;gard  to  an  EC^E — 

(i)  The  EdE  h(;gin.s  knowingly 
operating  in  any  additional  .State  or 
.States  that  wen;  not  indicated  on  a 
previous  n;port  filed  pursuant  to 
])aragraph  (e)(l)(i)  or  (n(2)(i)  of  this 
section;  or 

(ii)  The  EdE  experienc(;.s  a  materi.d 
change  as  defin(;d  in  the  K’orm  M-1 
instructions. 

(12)  Stdto  means  Stoto  within  the 
meaning  of  4}  215)0.701-2  of  this  cha])t(;r. 

(c)  Persons  reepnrod  to  report — (1) 
(ienerdl  rule.  Except  as  provided  in 
])aragra|)h  (c)(2)  of  this  .s(;ction.  tin; 
following  p(;rson,s  arc;  r(;(]nired  to  n;port 
under  this  s(;ction; 

(i)  'flu;  admini.strator  of  a  Ml'AVA 
r(;gardles.s  of  whether  the  entitv  is  a 
group  h(;alth  plan;  and 

(ii)  The  administrator  of  an  EC^E 
during  the;  thr(;(;-year  ])(;riod  following 


an  event  d(;scrihed  in  paragrajih  (h)(5))  of 
this  section. 

(2)  Exceptions — (i)  Nothing  in  this 
|)aragraph  (c)  shall  he;  constru(;d  to 
rc;(iuirc;  rc;])orting  under  this  .section  hv 
the;  administrator  of  a  MEWA  or  KXiE 
d(;.scrihed  under  this  ])aragraph  (c)(2)(i). 

(A)  A  MIAVA  or  EdE  lic(;nsed  or 
authori7.(;d  to  o])erate  as  a  hc;alth 
insurance;  issue;!'  in  e;ve;rv  .Steite;  in  whie:h 
it  oilers  or  |)re)viele;.s  '.  e)ve;rcige;  for 
me;die:iil  e:are  to  emple)ye;e;.s; 

(15)  A  MEWA  or  EdE  theit  pre)vide;s 
covei'iige;  th.it  e:e)n.si.st.s  .se)le;ly  of  e;xceple;el 
he;ne;fit.s.  whie:h  are;  not  suhji;ct  to  ERKSA 
pen  t  7.  If  the;  MEWA  or  EdE  pre)viele;.s 
e:ove;nige;  that  consists  of  both  e;xe;e;pteel 
benefits  and  otlu;r  he;ne;fits  for  me;elie:al 
e;are  that  are;  not  e;xe:e;pte;el  hene:fits,  the; 
eidministrator  of  the;  MEWA  or  EdE  is 
re;c]uire;el  to  report  under  this  seeition; 

((5)  A  MEWA  or  E(]E  that  is  a  group 
he;alth  ])lan  not  suhjee:t  to  ERI.SA. 
ineduding  a  gove;rnme;ntal  |)lan.  e:hure;h 
])lan,  or  a  plan  maintained  .solely  for  the; 
purpose;  ol  e;omplying  with  workmen's 
e:ompe;n.s;itie)n  laws,  within  the  meaning 
of  se;ctie)ns  4(h)(1).  4(h)(2).  or  4(h)(3)  of 
I'iRKSA,  re;spe;e;tive;lv:  or 

(D)  A  Ml'AVA  or  EfiE  that  pre)vide;s 
e:ove;r:!ge;  only  through  gronj)  he;alth 
l)l<ms  theit  are;  not  e:ove;re;el  hv  KJRKSA. 
inedueling  ge)ve;rnme;nlal  jjlans.  church 
plans,  or  jilans  maintained  sole;lv  for  the; 
])ur])o.se;  of  e:e)mplying  with  workmen’s 
e:e)m|)e;n.S!ition  laws  within  the;  me;aning 
of  sections  4(h)(1).  4(h)(2).  or  4(h)(3)  of 
ERI.SA,  rt;sj)e;e:tive;ly  (or  othe;r 
eirrangements  not  ce)vere;el  hv  ERI.SA, 
sueeh  as  health  insurance;  coverage; 
offe;re;el  to  individuals  other  than  in 
e:e)nne;e;tie)n  with  a  grouj)  he;alth  ])lan, 
known  as  inelivielnal  m;uke;t  coverage). 

(ii)  Nothing  in  this  paragraph  (e:)  shall 
he;  e:on.strue;el  to  re;eiuire;  reporting  under 
this  se;e:tie)n  by  the  administrator  of  an 
entity  lluit  would  not  e;onstitute;  a 
MEX'i'A  or  EdE  but  for\he.  following 
e:ire.nm.stances  unel(;r  this  paragra])h 
((:)(2)(ii). 

(A)  The;  entity  provides  e:e)ve;rage;  to 
the;  e;m])loye;e;.s  of  two  or  more  trades  or 
husine;sse;.s  that  share  a  common  eeontrol 
inte;re;st  of  at  leeist  21  jierexait  at  any  time; 
during  the;  ])lan  ye;ar.  applying 
prinedples  similar  to  the;  ])rine:i])le;s  of 
.se;e:tie)n  414(c)  of  the;  Internal  Revenue; 
doele;; 

(15)  The;  eaitity  ])re)viele;.s  e:e)ve;nige;  to 
the;  e;mploye;e;s  of  two  or  more;  employers 
due  to  a  change;  in  e:e)ntre)l  of  hu.sine;s.se;.s 
(such  iis  ii  merger  or  aeapiisition)  that 
e)e:cur,s  for  a  jiuriiose  other  ihiin  avoiding 
Form  M-1  filing  and  is  le;mpe)rary  in 
nature;.  For  ])ur])o,se;.s  of  this  panigraph, 
"temporary”  means  the;  MEWA  or  EdE 
eloeis  not  extend  he;yond  the  end  of  the; 
jilan  ye;ar  following  the;  plan  ye;;!r  in 
whicli  the  e:hange;  in  control  oce:urs;  or 
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(C)  The  entity  provides  coverage  to 
|)ersons  (excluding  sjjouses  and 
d(;p(!n(lent.s)  who  are  not  em])lovees  or 
Ibrnier  employees  oi  the  plan  spon.sor, 
such  as  non-employee  memhers  oi  the 
hoard  ol directors  or  independent 
contractors,  and  the  niimher  of  such 
piasons  who  are  not  emplovees  or 
iormer  emplovees  does  not  exct;ed  one 
pmcent  oi  the  total  numher  of 
emplovees  or  former  employe(!s  covered 
under  the  arrangement,  determined  as  of 
the  last  day  of  the  year  to  he  re])orted 
or,  determined  as  of  the  (iOth  (lav 
following  the  date  the  MFWA  or  ECE 
l)(!gan  o])erating  in  a  manner  such  that 
a  filing  is  nHpiired  ])ursuant  to 
l)aragra|)h  (e)(l)(i).  (2),  or  (1)  of  this 
.s(^ction. 

(3)  Exdinpifis.  The  rnh;s  of  this 
l)aragraph  (c)  are  illustrated  by  the 
following  (examples: 

Exaniplc  1.  (i)  Edcls.  Ml'iWA  A  Ixjgins 
operating  hy  ottering  (:()V(!rag(!  to  tin; 
employees  of  two  or  inor{!  (!mplov(!rs  on 
August  1.  201.3.  MEWA  A  is  licenscul  or 
autliorized  to  optjrate  as  a  luuillli  insnran(:(! 
issiuir  in  (iviny  .Stale;  in  wliicli  it  otters 
(:()V(;rage  lor  nntdical  (:ar(!  to  (MiiplovcuiS. 

(ii)  (Joncliision.  In  tins  Example  I.  IIk; 
administrator  of  MIAVA  A  is  not  iHHpnreid  to 
r(!])orl  via  l-'orm  M-1 .  MEWA  /\  meets  tin; 
ex(:(!])lion  to  llie  filing  re(|niremenl  in 
paragrapli  ((:)(2)(i)(A)  of  this  s(!(:tion  l)e(:aus(! 
it  is  licensed  or  antliori/.ed  to  o])(!rat(!  as  a 
Inudlli  insurance!  issue;!'  in  e!ve!rv  .Sliile;  in 
wliie:li  it  eeflers  e:e)ve!nige!  leer  me;elie:id  e;!ire!  le) 
e!mple)ve!e!S. 

E\am])Ia  2.  (i)  Eads,  (ie)mpimv  II  niiiinliiins 
a  greni])  lie!<illli  plan  that  pre)viele!s  l)e!ne!fits  fe)r 
me;elie:iil  e:are!  fe)r  its  e!mple)y(!e!s  (anel  tlie!ir 
ele!|)e!nele!nts).  Cejinpemy  11  e!slal)lishe!s  a  jeeinl 
ve!ntnre;  in  whicli  it  liiis  :i  25  p(!re:e!nl  sle)e:k. 
e)wne!rsln|)  int(!re!st.  ele!le!rmine!d  In-  applying 
the  ])rine:i])le!s  similar  te)  tlie;  ])rin(:ii)le!S  unele;!' 
s(!e:lie)n  414(c)  of  tin;  Inle;rnid  Ke!V(!nue!  (ieKie;, 
anel  Iranslers  sejine;  e)f  its  e!m])le)ye!e!s  le;  the; 
je)inl  veentnre.  (knnpanv  II  cejiitinuees  to  cejver 
lliese  Iransferreeel  (!m|de)ye!es  unde!!'  its  gronj) 
lu;allli  plan. 

(ii)  Conclasion.  In  tliis  Example  2.  die; 
eielministrate)!'  is  ne)t  reepiireeel  to  file;  the;  Ee)rm 
M-1  l)e;e;anse;  C;e)m])any  7?’.s' gre)n])  he!iillh  plem 
me!(!ts  the;  e!xe:e!ptie)n  le)  the  filing  reeepiireemeent 
in  ])in'agraph  (e:)(2)(ii)(A)  of  this  se!e:lie)n.  This 
is  he;e;ans(!  Clennpemy  U's  greenp  heealth  ])lim 
we)ulel  ne)l  ceenstilnle  a  MEWA  hot  fe)r  the;  lact 
thill  it  preivielees  eieiveenige;  te)  Iwe)  e)r  me)re! 

Iraele;s  e)r  hnsineessees  thiil  shine;  a  ceemmeen 
ceenlre)!  inte!re!sl  e)f  ill  li!iisl  25  ])i!ri:e!nt. 

Example  3.  (i)  Eads,  (leempiiny  L'niiiinliiins 
ii  greenp  he;idlh  |)lim  that  |)re)vieli!S  hi!ne!fils  leer 
me;elie:al  eiiire;  fe)r  its  e!mi)le)ye!e!s.  'I'he;  ))lim  ye!ar 
e)f(;e)mpimy  (.’s  group  he!iillh  i)lim  is  the; 
fi,se:al  ye!in'  for  (ieempiiny  C.  whie:h  is  Oe:le)hi!r 
Isl — .Se!pte;mhi!r  .'lOlh.  'i’he!re;fe)ri!.  Oe-.teeher  1. 
2012— .Seiptemher  :10,  2013  is  the  2013  |)lan 
ye!iir.  (ie)m])imy  T’ ele!e:iel(!S  le)  se;!!  ii  pe)rlie)n  of 
its  hnsiness.  l3ivi.sie)n  Z,  le)  (;e)mpany  D. 
(ie)m])any  T’ signs  em  iigre!e!me!nl  with 
(ie)mpimy  I)  nneler  which  Divisie)!!  Z  will  he; 
lrimsf(!rre!(l  te)  (iompiinv  D.  (efleclive; 
Se;ple!mh(;r  30.  2013.  The;  chiinge  in  ceinire)!  e)f 


Divisie)!!  Z  therefore  oeicnrs  on  .Sepli;mher  30. 
2013.  llneli!!'  the  terms  of  the  agreement, 
(’.onipany  E'iigrees  to  eiontinne  e;overing  all  of 
the;  eimployeees  thiit  lormerly  weirkeel  for 
Division  Z  uneler  its  group  health  pliin  until 
('.omiiimy  D  has  estahlisheel  a  new  grouj) 
health  plan  to  ceiver  these;  e!m])le)ve!e!.s.  Unde;!' 
the;  te!rms  eif  the;  agre!e:me!nl.  it  is  i!nti(:ipi!te!el 
that  (iemijiany  Cwill  neil  lie;  re!ei!!ire!el  le)  ceive;!' 
the;  e;!!!|)le)ye!e!s  e)f  Divisie)!)  Z  unele;!'  its  group 
hi;allh  pliin  heiyonel  the  (;nil  of  the  2014  pliin 
veil!',  which  is  the;  jiliin  yeiiir  following  the 
pliin  yi;iir  in  whie:h  the;  eihange  in  ceinire)!  eif 
Divisiem  Z  e)e:e:!n're!el. 

(ii)  (Amdasian.  in  this  Ex(miple  3.  the; 
aelminisirale)!'  e)f  Ciennpiiny  (As  group  heiillh 
plan  is  ne)t  re!epiire!(l  te)  repe)rl  viii  the  Ee)rm 
M-1  e)n  Miire:h  1,  2014  fe)r  fiscal  yeeiir  2013 
heeeiiuise  it  is  snhjee;!  le)  the;  exe'.e!plie)n  te)  the; 
filing  re;(|nire;me!nt  in  paiiigra])!!  (c)(2)(ii)(B)  e)f 
this  se;e:lie)n  fe))'  iin  eentily  that  we)!!lel  ne)l 
constitute;  a  MEWA  hut  feir  the;  fae:l  Ihiil  it  is 
cr(;iile!el  hy  a  eihange  in  e;e)ntre)l  e)f  hnsinesses 
thill  e)e;e:!!r.s  feir  a  ])ur|)e)se;  other  Ihiin  le)  ave)iel 
tiling  the;  Eorm  M-1  iinel  is  teimpeirary  in 
nalnre;.  Unele;r  the;  e;xe:e;ptie)n.  ‘■|(!m|)e)ri!rv" 
me;ans  the  MEWA  ele)e!s  ne)t  exteinel  he;ve)n(l 
the;  einel  e)f  the  ))li!n  yeiar  fe)lle)wing  the;  |)li!n 
ye!ar  in  whie.h  the;  eihiinge;  in  ce)ntre)l  e)e:e:!irs. 
'i'he;  i!ehninistriite)r  is  neel  re!(piire!el  le)  file  the; 
2013  l•'e)rm  M-1  inmniil  re!pe)rt  heeeiiinse  it  is 
imticipate;el  thiil  (ie)ni])imy  E'will  ne)l  he; 
re!(j!iire!el  te)  e:e)ve!r  the;  e:m|)le)ve;e!S  e)f  Divisie)!! 

Z  emder  its  group  heiillh  iiliin  heyond  the  enel 
of  the!  2014  |)liin  yeiir.  whie:h  is  the  |)lim  yeiir 
lollowing  the;  |)li!n  yeiir  in  whii:h  the  chiinge 
in  control  of  hnsinesses  e)e:e:!!!'reel. 

Ex(m}])le  4.  (i)  Eads.  (’.on!|)imv  E  maintains 
a  group  heiillh  plan  dial  provieles  henefits  for 
n!eilii:al  care  for  its  einiployees  (anel  Iheiir 
elepeneleints)  iis  we;ll  as  eiertiiin  inelepeinele;!!! 
eiemlraeilen's  whei  are;  se!lf-e!!!!ple)ye!el 
inelivielnals.  The;  plan  is  die!re!fe)re!  a  MEWA. 
The;  i!ehninistri!te)r  e)f  (ieimpany  E'.s  grenip 
he!i!llh  |)lin!  uses  eialenelar  ye!ar  elala  le)  re!])e)rl 
for  pnrposeis  e)f  Ihe;  Ee)rm  M-t.  'I’he 
i!eln!inistriile)r  e)f  (ie)n)pi!ny  E's  g!'e)!!p  heeallh 
|)li!!!  eleeleermines  dial  the;  !!!n!!he!r  e)f 
inele;pe!nele;!!t  ce)!!triie:te)rs  (:e)ve;re!el  nneler  the; 
group  health  plan  as  e)f  Ihe  last  day  of 
eialenelar  yeear  2013  is  less  lhan  eene;  peercenl 
e)f  the;  teetal  !U!n!he!r  of  e!n!ple)y(;e!s  anel  formeer 
e!n!|)l()ye!e!s  eieeveereed  nnele!r  the;  plan 
eleeleermineeel  as  e)f  the;  last  eliiv  e)f  eialenelar  veear 
2013. 

(ii)  (Amdasioa.  In  this  Example  4.  Ihe 
administriitor  of  Ciompany  E's  group  heealth 
])lim  is  not  reieinireed  to  riiport  via  Ihe  Eorm 
M-1  for  (iiihiiular  yeear  2013  (a  filing  lhal  is 
otheerwise  due;  hy  Miireih  1.  2014)  heieiiiuse;  it 
is  snhjeeeil  lo  the  (!X(i(!])li()!!  to  the;  filing 
r(!(p!i!'(!ni(!!!t  |)r()vi(l(!(l  in  ))i!riigri!|)h 
((i)(2)(ii)((;)  ol  this  seieidon  for  eenlitiees  dial 
(i()V(!r  i!  verv  siuiill  n!!n)l)(;r  of  jeeirsons  who 
iire;  not  (!n!|)l()V(!(!S  or  former  eemploveeees  of  Ihe; 
plan  sponsor. 

(d)  Infornutlion  to  he  reported — (1) 
Any  reporting  reeiuintd  hy  Ihi.s  .section 
slinll  consi.st  oi  a  completed  (:o|)y  ol  llie 
Eorm  M-1  Report  for  Multiple  Employer 
Welfare  Arrangements  (MEW As)  and 
Oerlain  Entities  Claiming  Exception 
(ECEs)  (Form  M-1)  and  any  additional 
statements  re(|uire(l  pursuant  to  the 
instructions  for  the  Form  M— 1. 


(2)  Rejected  filings. — The  Secreitary 
may  reject  any  filing  under  this  section 
if  the  .Secretary  determines  that  the 
filing  is  incomplete,  in  accordance  with 

2.'j(i()..')()2c-.')  of  this  chapter. 

(3)  If  the  .Secretary  rejects  a  filing 
under  |)aragraph  ((1)(2)  of  this  .section, 
and  if  a  revised  filing  satisfactorv  to  the 
.Secretary  is  not  snhmitted  within  d.! 
days  after  the  notice  of  rejection,  the 
.S(!(:r(!tary  may  bring  a  civil  action  for 
such  relief  as  may  he  appropriate 
(including  penalties  under  .section 
.'■!()2(c)(.''))  of  ERI.SA  and  ^  2.''!(!()..'5()2('.-.')  of 
this  chajiter). 

(e)  Orieinotion.  registration,  and  other 
non-aninud  reporting  reqnireinents  and 
timing — (1)  General  ride  for  ECEs — (i) 
Exce])t  as  provided  in  paragraph 
(e)(l)(ii)  of  this  section,  and  subject  to 
the  limitations  established  hy  ])aragraph 
(c)(l)(ii)  of  this  .section,  when  an  ECE 
experiences  an  event  described  in 
paragra])hs  (h)(9)  or  (h)(ll)  of  this 
.section,  the  administrator  of  the  ECE 
shall  file  Form  M-1  hy  the  3()th  day 
following  the  date  of  the  event. 

(ii)  Exception.  Paragraph  (e)(l)(i)  of 
this  section  does  not  apply  to  ECEs  that 
experience  an  origination  as  (Ui.scrihed 
in  jiaragraph  (h)(9)(i)  of  this  section. 

.Such  entities  are  re(]nire(l.  subject  to  the 
limitations  established  hv  paragraph 
((:)(!  )(ii)  of  this  .section,  to  file  Ihe  Eorm 
M-1  30  days  prior  to  the  date  of  the 
event. 

(2)  General  rale  for  MEWAs — (i)  In 
general.  Except  as  jirovided  in 
paragraph  (e)(2)(ii)  of  this  .section,  the 
administrator  of  the  MEWA  is  reipuriid 
to  regi.ster  with  the  .Secretary  hv  filing 
the  Form  M-1  30  days  prior  lo  ojieraling 
in  any  .State. 

(ii)  Exception.  Paragrajih  (e)(2)(i)  of 
this  section  does  not  apply  to  MEWAs 
that,  prior  to  the  effective  date  of  this 
.section,  were  already  in  o])eration  in  a 
.State  (or  .States).  .Such  entities  are 
reijuired  to  submit  an  annual  filing 
pursuant  to  annual  reporting  rules 
described  in  paragraph  (f)(2)(i)  of  this 
section  for  that  .State  (or  those  .Stat(!s). 

(3)  Si)eci(d  rale  reijuiring  MEWAs  to 
make  additional  filings.  .Snh.seijuent  to 
registering  with  the  .Secretary  pursuant 
to  jiaragraph  (e)(2)(i)  of  this  .section,  the 
administrator  of  a  MEWA  shall  file  the 
Form  M— 1 : 

(i)  Within  30  days  of  knowingly 
ojierating  in  any  additional  .State  or 
.States  that  were  not  indicated  on  a 
previous  report  filed  ])nr.snant  lo 
paragraph  (e)(2)(i)  or  (f)(2)(i)  of  this 
.S(!(:tion: 

(ii)  Within  30  days  of  the  MEWA 
operating  with  regard  to  the  employees 
of  an  additional  employer  (or 
emplovers.  including  one  or  more  .self- 
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eiiiphmul  individuals)  after  a  merger 
with  another  MEWA; 

(iii)  Within  30  days  of  the  date  the 
lumiher  of  emjdovees  receiving  coverage 
for  medical  care  under  the  MFWA  is  at 
least  .'10  percent  gniater  than  the  numher 
of  such  emplovetis  on  the  last  day  of  the 
previous  calendar  year:  or 

(iv)  Within  30  days  of  experiencing  a 
material  change  as  defined  in  the  horin 
M-1  instructions. 

(4)  Anti-(il)us(i  riilo.  If  a  MFWA  or  ECiE 
neither  offers  nor  provides  henefils 
consisting  of  medical  care  within  a  ,Stal(! 
during  the  (.alendar  year  immediately 
following  the  year  in  which  a  filing  is 
made  hy  the  ECE  pursuant  to  paragraph 

(e) (1)  of  this  section  (due  to  an  event 
described  in  j)aragraph  (h)(9)(i)  or 
(h)(l  l)(i)  of  this  section)  or  a  filing  is 
made  hy  the  MEWA  i)nrsuant  to 
])aragra])h  (e)(2)  or  (3)  of  this  section, 
with  respect  to  ojjerating  in  such  State, 
such  filing  will  he  considered  to  have 
la|).sed. 

(.'ll  Miiltiplt^  filinf>s  not  wquirod  in 
certain  circumstances.  If  nmltii)le  filings 
an;  retjuired  under  this  paragra])h  (e),  a 
single  filing  will  .satisfy  this  si:ction  so 
long  as  the  filing  is  timelv  for  each 
required  filing. 

(^(i)  hixtensions.  (i)  An  ext(;nsion  may 
he  grantiul  for  filing  a  report  nujuinul  hy 
j)aragraph  (e)(1).  (2).  or  (3)  of  this 
.section  if  tin;  administrator  complies 
with  the  extension  procedure  prescribed 
in  the  instructions  to  tlu;  Form  M-1. 

(ii)  If  the  filing  deadline  s(;t  forth  in 
this  paragraph  (e)  is  a  .Saturday.  .Sundav. 
or  fechnal  holiday,  the  form  must  hi; 
filed  no  lat(!r  than  the  next  hnsine.ss  dav. 

(0  Animal  re})orting  requirements  and 
timin;.; — (1)  Period  for  which  reporting  is 
required.  A  completed  co])y  of  the  Form 
M-1  is  reriuired  to  he  filed  for  each 
calendar  year  during  all  or  ])art  of  which 
tlu!  MEWA  is  operating  ami  for  eat:h  of 
the  three  calendar  years  following  an 
origination  during  all  or  part  of  whic:h 
the  ECE  is  operating. 

(2)  Piling  deadline — (i)  General  March 
1  filing  due  date  for  annual  filings. 
Excejjt  as  providcul  in  j)aragraph 

(f) (2)(ii)  of  this  section,  a  conqileled 
co])y  of  the  Form  M-1  is  nupiired  to  h(! 
filed  on  or  before  each  March  1  that 
follows  a  ])eriod  for  which  reporting  is 
re(pur(!d  (as  descrihiul  in  paragra])h 
(f)(1)  of  this  section). 

(ii)  Exception.  Paragraph  (f)(2)(i)  of 
this  section  does  not  apply  to  ECiEs  and 
Mt'AVAs  if,  h(!twe(;n  October  1  and 
Dcicemher  31.  the  entity  is  nHinired  to 
make  a  filing  pursuant  to  ])aragraph 
((0(1 ).  (2),  or  (3)  of  this  section  and 
makes  that  filing  timely. 

(3)  Extensions,  (i)  An  extension  mav 
1)(!  grant(!d  for  filing  a  report  recpiired  hy 
])aragra])h  (f)(2)(i)  of  this  section  if  the 


administrator  complies  with  the 
extension  procedure  |)re.scril)(!d  in  the 
instructions  to  the  P’orm  M— 1. 

(ii)  If  the  filing  deadline  .set  forth  in 
this  paragraph  (f)  is  a  .Saturday.  .Sunday, 
or  fed(!ral  holidav,  the  form  must  he; 
fihul  no  later  than  the  next  husimjss  day. 

(4)  E.xainples.  The  rid(xs  of  ])aragraphs 
((0  end  (f)  of  this  section  an;  illustral(!d 
hy  the  following  examphis: 

Exiuujde  I.  (i)  Pacts.  MEWA  A  l)(!gmi 
oileriiig  covtaagt!  lor  iiKMlical  care  to  tlu; 
(!niplov(H!s  of  Iwo  or  mon;  (aiiploycas  on  |iilv 
1.  2003  (and  conlinnes  lo  oUla'  such 
covtaago).  MIAVA  A  has  salisfied  all  tiling 
i'(!(|uir(an(;nls  lo  (lah;. 

(ii)  Conclusion.  In  this  Example  i .  the 
adininistralor  ol  MEWA  A  nuist  conliinu;  lo 
fill!  a  timely  (:oinpl(!le(l  Eorm  M-1  annual 
r(!])orl  each  year,  hut  thi!  adininistralor  is  not 
re(|iiir(!d  lo  riigisler  with  the  .Secretary 
hecause  MEWA  A  meets  the  exception  to  Ihi! 
registration  riiquiremenl  in  paragraph 
(e)(2)(ii)  of  this  section  and  has  not 
experiiiiiced  any  (!venl  diiscrihed  in 
paragra|)h  (t!)(3)  that  would  reiiniri! 
regisliiiing  with  the  .Secrelarv. 

Example  2.  (i)  Pacts.  On  AngnsI  2.3.  2013. 
MEWA  B  is  oiKiraling  in  .Stale  7-*  and  has 
madi!  all  appropriali!  filings  related  lo  those 
o|)eralions.  On  llecemher  22.  2013  one  of  tin: 
employers  that  jiarticipates  in  MIAVA  B  is 
awarded  a  niiw  contract  in  .Slate  Q.  The 
employer  adds  an  idfici!  in  .Stale  y.'ind  the 
employees  there  are  eligible  lo  access  its 
gron|)  health  |dan. 

(ii)  Conclusion.  In  this  Example  2.  the 
administrator  of  Ml'AVA  B  must  report  the 
addition  of  .Stale  Qhv  filing  Ihe  Eorm  M-1 
within  30  days  of  knowing  that  it  is  ojierating 
in  State  Q. 

Example  2.  (i)  Pacts.  As  ol  )nly  1 . 2013. 
MEWA  C  is  pr(!i)aring  lo  operate  in  .Stales  V' 
and  Z.  MliWA  C  is  not  licensed  or  anihori/.ed 
lo  operate  as  a  health  insurance  issni!!'  in  anv 
.Stale  and  does  not  meet  any  of  the  other 
(!Xce|)tions  siil  forth  in  paragraph  (i  )(2)  of  this 
section. 

(ii)  Conclusion.  In  this  Example  2.  Ihe 
administrator  of  MEWA  C  is  riKinired  lo 
register  with  the  .S(!cretarv  hv  filing  a 
coiiqileted  Eorm  M-1  30  days  prior  to 
operating  in  .Slaliis  Y  or  Z.  The  administrator 
of  MEWA  E’mnst  also  re])orl  hy  filing  the 
Form  M-1  annually  hy  every  March  1 
ihereafliir. 

Example  4.  (i)  Em:ts.  As  of  )m1v  28.  2013. 
Ml'AVA  D  is  o])(!rating  in  States  \'  and  IF. 
MEWA  I)  has  salisfied  Ihe  recpiiremenls  of 
(e)(2)  and.  if  a|)plicahle.  (e)(3)  with  respei  t  lo 
thos(!  .Stat(!s.  MEWA  I)  is  not  licensed  or 
aidhori/(!d  lo  op(!ral(!  as  a  health  insiiranci! 
issm!!'  in  any  .Stale  and  docis  not  me(!l  anv  of 
llie  olh(!r  exc(!ptions  S(!l  forth  in  (c)(2)  of  lliis 
S(!clion.  On  AngnsI  .3.  2013  Ml'AVA  I) 
knowingly  begins  opiiraling  in  .Stale  X. 

(ii)  Conclusion.  In  tins  Example  4.  tlu! 
administrator  of  Ml'AVA  I)  is  nupnred  lo 
mak(!  an  additional  registration  filing  with 
Ihe  .Secr(!tary  Iw  .Sciplemher  4.  2013  (within 
30  days  of  knowingly  opcirating  in  .Stale!  A'). 
Additionally,  llu!  admiinslralor  of  MEWA  I) 
mnsi  contiinu!  lo  file!  llu!  Form  M-1  anmially 
hy  ev(!ry  March  1  lhi!r(!afl(!r. 


Example  5.  (i)  Pacts.  ECiE  A  h(!gan  oUering 
cov(!rag(!  for  m(!dical  carc!  lo  llu!  (!mi)lov(!(!S 
of  Iwo  or  mori!  (!m|)lov(!rs  on  jannarv  1.  2007 
and  FXiE  /\  has  not  l)(!(!n  involv(!d  in  anv 
m(!rg{!3's  or  (!X])(!ri(!nc(!d  any  oth(!r  origination 
as  d(!scrihed  in  |)aragraph  (h)(‘))  of  this 
s(!clion. 

(ii)  Conclusion.  In  this  Example  5.  EEE  A 
was  originat(!d  on  )annary  1 . 2007  and  has 
not  l)(!i!n  originated  sinci!  th(!n.  Tlier(!for(!.  the 
administrator  of  FAiE  A  is  not  r(!(piir(!d  lo  fil(! 
a  2012  Form  M-1  l)i!cans(!  tin!  last  liini!  Ilu! 

I'Xil'i  A  was  original(!d  was  )aniiar\’  1. 2007 
which  is  moH!  than  three!  yeuirs  ])rior.  Furlh(!r. 
th(!  EXT  has  salisfi(!d  its  r(!porling 
r(!(|nir(!m(!nls  hv  making  lhr(!(!  Iim(!ly  annual 
filings  afl(!r  its  origination. 

Example  (i.  (i)  Pacts.  IX'.Fi  B  wants  to  lM!gin 
off(!ring  cov(!rag(!  for  nuulical  car(!  to  tin! 
(!mploye(!s  of  Iwo  or  mon!  (!m])loyers  on  )idv 
1.20i:i. 

(ii)  Conclusion.  In  this  Example  li.  tlu! 
administrator  of  E(iE  B  mnsI  lilt!  a  compl(!l(!d 
Form  M-1  on  or  h(!for(!  )nn(!  1.  2013  (whicli 
is  30  days  prior  to  tiu!  origination  date!).  In 
aelelilion.  the!  .idmiinstrale)!'  e)f  EfiE  B  must  file! 
an  npeliiteel  e:e)|)y  e)f  the!  Feerm  M-1  hy  Mareli 
1 .  2014  l)e!e:ause!  the!  hist  elate!  IXiE  B  was 
eirigin.'ileul  weis  )uly  1. 2013  (wliieli  is  le!ss 
Ih.m  lhre!e!  y(!eirs  prieir  tei  the!  Meireli  1. 2014 
eine!  ehile!).  Fnrthe!rme)re!.  the!  aelministnilor  eif 
E(;E  B  must  file!  the:  Feirm  M-1  hv  Mareli  1. 
2013  ;mel  iigain  h\’  Mareli  1. 2010  (he!e:anse! 

Inly  1 . 201 3  is  le!ss  than  lhre!(!  yeiars  jirieir  tei 
Miireli  1. 2013  and  M.ireli  1.  2010. 
r(!speie;tive!iy).  lleiwe!ve!r.  if  IXl'i  B  is  not 
inveilveeel  in  anv  me!rge!rs  anel  eleiees  neil 
e!X])e!rie!ne:e!  ;mv  eithi!!'  eirigineiliem  ;is  ele!se:rihe!el 
in  peiragraph  (h)(<))  eil  this  seeeMiem.  lhe!re! 
wonlel  mil  he!  a  ne!W  eirigimiliem  elate!  anel  nei 
Feirm  M-1  is  re!epiire!el  tei  he!  fileel  <ifle!r  Miireli 
1. 2010. 

Example  7.  (i)  Eaihs.  EC'.E  D.  whieli 
e:urre!nlly  e)])e!ral(!S  in  Stale!  A  anel  is  still 
within  till!  lhre!e!-ye!ar  window  feilleiwing  its 
eiriginatiem  anel  llu!  Iime!ly  filing  re!lale!el 
the!re!l().  is  imiking  pre!])anilions  to  ojieinite!  in 
.Slide!  B  l)e!ginning  em  Neivemher  1.  2013. 

(ii)  Conclusion.  In  this  Example  7.  hv 
ope!rating  in  .Stale!  B.  EfiE  D  e!X])e!rie!ne:e!s  a 
spe!eliil  e!\  e!nt  within  the!  llire!e!-y(!ar  winelenv 
following  its  eiriginiitiem  anel  must  make!  a 
filing  hy  De!e'.e!mhe!r  2.  2013. 

Example  H.  (i)  Pacts.  Same!  facts  as 
Example  7.  Ed']  D  siilisfie!el  its  spe!ciid  filing 
re!e|nire!me!nt  hut  is  unsure!  ahenit  its  anmiiil 
filing  re!e]nire!me!nls. 

(ii)  Conclusion.  E(]E  I)  is  e!xe!m|)l  from  the! 
ne!xt  annuiil  filing  eliie  Mareli  1. 2014 
|)iirsuanl  lo  Ihe  filing  eleaeiline  exeieplion 
imeleir  (f)(2)(ii)  of  lids  section.  However.  I'](]E 
I)  must  continue  niiiking  anmi.il  filings  for 
the  remaineier  of  Ihe  three  years  following  its 
origination. 

E.xampit" !).  (i)  Pacts.  MEWA  E  begins 
elislriheiting  m.irketing  materials  on  AngnsI 
31.  2013. 

(ii)  Conclusion.  In  this  Example  H.  liecanse 
MEWA  E  began  eipeniling  on  .August  31. 

2013.  Ihe  aelminislralor  of  MEWA  Eiiinsl 
register  with  Ihe  Secretary  hy  filing  a 
e'.ompleteel  Feirm  M-1  ein  or  lieifeire!  AngnsI  1. 
2013  (30  elays  iirieir  lei  operating  in  any  .Sliilei). 
In  iielelilion.  lliei  adminislraleir  eif  MFiWA  E 
mnsi  file!  the!  Feirm  M-1  annnally  liy  eiveiry 
Mareli  1  thereafter. 
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Exdiuph;  10.  (i)  I’acls.  Sanu!  Tacts  as 
Example  !).  l)ul  MHWA  E  n!<>ist(!rs  on  or 
ImHoi’c  August  1.  2013  by  Tiling  a  T’orm  M- 
1  indicating  it  will  bogin  o|)(!rating  in  (neny 
.Stale,  llo\v(!V(;r.  in  lb(!  cabaular  ycsir 
ininuulialoly  Tollowing  llu;  Tiling.  MbWA  E 
only  oTToi'(;(l  or  provided  benel'ils  consisting 
oT  medical  care;  to  ])arlici|)anls  in  Stale  Z. 

(ii)  (loncliisian.  In  ibis  lixainpb!  10,  llu; 
nigisiralion  Tor  all  Stal(!s  (othtn-  iban  Stale;  Z) 
have  lapsed  nnd(;r  {(;)(4)  becaii.se  MlAYA  E 
only  oTTer(;d  or  |)ro\  ided  ben(;Tils  consisting 
oT  m(;dical  cart;  to  particijranls  in  .Stale;  Z  in 
Ibt;  c.alt;ntlar  ye;:ir  innnt;eliale;lv  Ttelleewing  tbe; 
Tiling.  IT  snbst;cint;nll\'.  M1']\VA  /i'bt;gins 
e)TTt;ring  eer  preevieling  bt;ne;Tits  t:t)nsisling  e)T 
int;elit:;d  t:are;  It)  ])arlit:ip;inls  in  iiny  aeltlitie)nal 
.Slate;  (t)r  .Sliiles).  it  must  imike;  ii  nt;w 
rt;gislralit)n  Tiling  |)ursninil  It)  (t;)(3)  teTlbis 
se;t:lie)n. 

(g)  Eloct ionic  filing.  A  conipletoel 
Form  M-1  is  filed  with  the  .Secretary  by 
submitting  it  electronicallv  as 
pre.scribed  in  the  instructions  to  the 
lurrin  M-1 . 

(h)  Penalties — (1)  Civil  penalties  and 
procedures.  For  information  on  civil 
pen<ilti(;s  uiulea’  section  .'5()2(t:){.'))  of 
flRI.SA  for  per.sons  who  fail  to  file  the 
infornnition  reepiimei  under  this  sectiem, 
.see  4?  2.'5()()..'i()2c-.S  of  this  chapter.  For 
iide)rmiilion  relating  to  iulministrative 
hearings  and  a])])eals  in  connection  with 
the  ii.ssessmenl  of  civil  ])en;illi(!s  under 
sectieni  .'5()2(c)(.'))  of  FRl.SA,  .see 

2.'j7().y()  thiDugh  2.S7().1()1  t)f  this 
ch;ij)ter. 

(2)  Criminal  penalties  and 
procedures.  For  information  on  criminal 
pemalties  under  section  .Sit)  of  FRl.SA  for 
])er.sons  who  knowingly  make  fakse 
.statennents  or  false  re])re.seutation  of  fact 
with  mgards  to  the  information  reepiired 
under  this  .section,  see  section  .501(1)]  of 
FRISA. 

(3)  Cease  and  desist  and  snininaiv 
seizure  orders.  For  information  on  the 
.Secretary's  authority  to  issue  a  cease 
and  desist  or  summary  seizure  order 
under  section  .521  of  FRl.SA.  .see 
S2.500..521. 

■  3.  .Section  2520.103-1  is  amended  hv: 

■  a.  Revising  paragraj)h.s  (a) 
introductory  text,  (h)  introductorx’  text 
and  (c)(1), 

■  1).  Amending  ])aragra])h  (c)(2)(ii)(C)  hv 
removing  the  reference  “and"  at  the  end 
of  the  ]);iragni])h, 

■  c.  Removing  the  period  at  the  end  of 
])<iragniph  (c)(2)(ii)(D)  and  adding  the 
reference  and”  at  the  end  of  the 
piiragraph, 

■  d.  Adding  a  new  ])ar;tgraph 
((:)(2)(ii)(F). 

■  e.  Redesignating  pamgraph  (f)  as 
paragraph  (g)  and  adding  a  new 
l);iragraph  (f). 

The  revisions  and  additions  read  as 
follows: 


§  2520.1 03-1  Contents  of  the  annual 
report. 

(;t)  In  general,  'fhe  administrator  of  <i 
])lan  retpiired  to  file  ;m  annual  reiiort  in 
ticcordiince  with  siiction  104(a)(1)  of  tin; 
Act  slnill  include  with  the  annual  rei)orl 
the  iidormation  prescrihed  in  ])aragraph 
(a)(1)  of  this  section  or  in  the  simplified 
report,  limited  exemption  or  alternative 
method  of  t:ompli;mce  descrihed  in 
p;ir;igra])h  (a)(2)  of  this  .section. 
***** 

(h)  Contents  of  the  annual  repoii  for 
plans  with  100  or  more  participants 
electing  the  limited  exemption  or 
alternative  method  of  compliance. 
Except  as  provided  in  paragraph  (d)  and 
])aragraph  (Q  of  this  section  and  in 
§§2520.103-2  and  2520.104-44,  the 
annual  report  of  an  employee  henefit 
plan  covering  100  or  more  jjarticipants 
at  the  heginning  of  the  ])lan  year  which 
elects  the  limited  exenijition  or 
alternative  method  of  compliance 
de.scrihed  in  piiragraph  (a)(2)  of  this 
section  shall  include: 
***** 


the  plan  year  shall  also  include  anv 
statements  or  information  reijuired  hv 
the  instructions  to  the  Form  5500 
relating  to  compliance  with  the  Form 
M-1  filing  reipiirements  under 
§2520.101-2. 

***** 

■  4.  .Section  2520.104-20  is  amended  hv 
removing  the  reference  “and”  in 
paragfiiph  (h)(2)(iii),  removing  the 
])eriod  at  the  end  of  ])aragra])h  (h)(3)(ii) 
iintl  adding  the  reference  “;  and”  in  its 
place,  and  iidding  a  new  paragra])h 
(h)(4)  to  reiid  as  follows: 

§2520.104-20  Limited  exemption  for 
certain  small  welfare  plans. 

***** 

(h)  *  *  * 

(4)  Which  are  not  subject  to  the  Form 
M-1  reijuirements  under  §  2520.101-2 
(Filing  hy  Multiple  Employer  Welfare 
Arrangements  and  Certain  Other  Related 
Entities). 

***** 


(c)  *  *  * 

(1)  Except  as  provided  in  ]):iriigra])h 
(c)(2),  paragra])h  (d)  and  paragni|)h  (f)  of 
this  .section,  and  in  §§2520.104-43, 
2520.1 04a-0,  and  2520.104-44,  the 
iunnial  report  of  an  em])loyee  henefit 
plan  thiit  covtas  fewer  th.m  100 
particii);mt.s  at  the  heginning  of  the  phm 
yetir  shall  include  it  Form  5500  “Annual 
Returu/Re])ort  of  Employee  Btmefit 
Flan”  and  iiny  stiitements  or  schedules 
reipiired  to  he  attiiched  to  the  form, 
com])leted  in  accordance  with  the 
instructions  for  the  form,  including 
.Schedule  A  (Iiisurimce  Information), 
.Schedule  .SB  (Single  Employer  Defined 
Benefit  Flan  Actuarial  Information), 
Schedule  MB  (Multiemployer  Defined 
Benefit  Flan  and  Certain  Money 
Furchase  Flan  Actuarial  Information), 
.Schedule  D  (DFE/Farticipating  Flan 
Information),  .Schedule  1  (Financial 
Information — .Sniiill  Flan),  and  .Schedule 
R  (Retirement  Flan  lnformatit)n).  .See  the 
instructions  for  this  form. 

(2) *  *  * 

(ii)  *  *  * 

(E)  Is  not  a  plan  subject  to  the  Form 
M-1  re(|uirements  under  §  2520. 101-2 
(iMliug  hy  Multiple  Employer  Welfan; 
Arningemeuts  and  Certain  Other  Related 
Entities). 

***** 

(f)  Plans  subject  to  the  Eorm  M-1 
filing  reijairements  under  §  2520.101-2. 
I’he  annual  report  of  an  em])lovee 
welfare  henefit  plan  that  is  subject  to  the 
Form  M-1  re(|uirement.s  under 
§2520.101-2  (Filing  hy  Multi])le 
Emjjloyer  Welfare  Arrangements  and 
Certain  Other  Related  Entities)  during 


■  5.  In  §2520.104-41,  revise  |)aragraph 
(c)  to  reiid  as  follows: 

§2520.104-41  Simplified  annual  reporting 
requirements  for  plans  with  fewer  than  100 
participants. 

***** 

(c)  Contents,  'fhe  admini.stnitor  of  an 
emi)loyee  pension  or  welfare  henefit 
pliiii  de.scrihed  in  jiaragraph  (h)  of  this 
.section  shall  file,  in  the  manner 
de.scrihed  in  §  2520.104ii-.5,  a  comjileted 
Form  5500  "Annual  Return/Report  of 
Employee  Benefit  Flan"  including,  if 
a|)])licahle.  the  information  de.scrihed  in 
§  2520.103-1(1)  or.  to  the  extent  eligible, 
a  completed  Form  .5500-.SF  “Short  Form 
Annual  Return/Report  of  .Small 
Employee  Benefit  Flan,”  ami  anv 
re(]uired  schedules  or  statements 
prescrihed  hy  the  instructions  to  the 
<ipj)licahle  form,  and,  unless  waived  hy 
§2520.104-44  or  §  2520.104-40.  a 
report  of  an  inde|)endent  (pialified 
public  iiccoimtiint  meeting  the 
reiiuirements  of  §  2520.10.3-1(1)). 

.Signed  lliis  2(>lli  (lav  oT  lM;bruarv,  2013. 
Pliyllis  C.  Borzi, 

Assistant  Secretarv.  Emplovee  llcncfits 
Security  Administratian,  Department  of 
Labor. 

IT'K  Ooc.  2(U:i-()4mKi  l’il(;(l  2-2H-i:t;  K:4.S  ain| 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

29  CFR  Parts  2560  and  2571 

RIN  1210-AB48 

Ex  Parte  Cease  and  Desist  and 
Summary  Seizure  Orders — Multiple 
Employer  Welfare  Arrangements 

AGENCY;  Kmplovee  llonefils  Security 
Administration.  D(;|)artment  of  I.al)or. 
action:  Final  rul(!s. 

SUMMARY:  This  docinnent  contains  two 
final  rules  uuder  the  Finployee 
Retirement  Income  Security  Act  of  lt)74 
(ERISA)  to  facilitate  iinjilementation  of 
new  enforcement  authority  provided  to 
the  Secretary  of  Labor  hy  the  Patient 
Protection  and  Affordable  (]are  Act 
(Affordable  Care  Act).  The  Affordable 
('.are  Act  authorizes  the  Secretary  to 
issue  a  cea.se  and  desist  order,  ex  parte 
(i.e.  without  prior  notice  or  hearing), 
when  it  ap|)ear.s  that  the  alleged  condui  t 
of  a  multi|)le  employer  welfare 
arrangement  (MEWA)  is  fraudulent, 
creates  an  immediate  danger  to  the 
public  safety  or  welfare,  or  is  causing  or 
can  he  reasonahlv  expected  to  cause 
significant,  imminent,  and  irrejiarahle 
public  injury.  The  .Siicretai  v  may  also 
issue  a  summarv  seizure  order  when  it 
ap|)ears  that  a  MEWA  is  in  a  financially 
hazardous  condition.  The  first 
regulation  establishes  the  ])roc(!dnre.s  for 
the  .Secretary  to  issue  ex  parte  cease  and 
desist  orders  and  summarv  .seizure 
orders  with  respect  to  fraudulent  or 
insolvent  MEWAs.  The  second 
regulation  establishes  the  procedures  for 
use  hy  administrative  law  judges  and 
the  .Secretarv  when  a  MEWA  or  other 
jierson  challenges  a  temporary  cea.se 
and  desist  order. 

DATES:  Effective  date.  These  final 
regulations  are  effective  April  1. 2018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stej)hanie  Lewis.  Plan  Bimefits  .Sijcurity 
Division.  Office  of  the  .Solicitor. 
Department  of  Labor,  at  (202) 
or  .Suzanne  Each.  Emplovee  Benefits 
.Security  Admini.stration.  Dejiartment  of 
Lihor.  at  (202)  008-888.5.  These  are  not 
toll-free  numhers. 

SUPPLEMENTARY  INFORMATION: 

1.  Executive  Summary 

/\.  Purpose  of  the  Itegulatoiv  Action 

1.  Need  for  Regulatory  Action 

■fhe  Patient  Protection  and  Affordable 
(iare  Act  (Affordable  (’.are  Act)  gives  the 
.Secretary  authority  to  i.ssue  a  cease  and 
desist  order  when  a  multiple  employer 


welfare  arrangement  (MEW.^)  engages 
in  conduct  that  is  fraudulent,  creates  an 
immediate  danger  to  the  ])uhlic  safetv  or 
welfare,  or  causes  or  can  he  reasonahlv 
expected  to  cau.se  significant, 
immediate,  and  irreparable  iujurv.  fhe 
act  also  gives  the  .Secretarv  authority  to 
issue  a  summary  seizure  order  when  a 
MEWA  is  in  a  financially  hazardous 
condition.  These  new  powers  strengthen 
the  .Secretary’s  ability  to  protect  ])lan 
jiarticipants.  beneficiaries,  employers, 
employee  organizations,  and  other 
members  of  the  public  from  fraudulent, 
abusive,  and  financiallv  unstable 
Ml'WAs. 

These  two  regulations  are  necessary  to 
.set  forth  the  criteria  for  determining 
whether  the  statutory  grounds  for 
issuing  an  order  have  lieen  met.  and,  in 
the  case  of  a  cease  and  desi.st  order,  to 
e.stahlish  reasonable  administrative 
review  procedures.  The  .Secretarv  will 
generally  obtain  judicial  authorization 
before  issuing  a  summarv  .seizure  order, 
'fhe  substantive  criteria  for  i.ssuing  an 
order  are  based  on  sevinal  decades  of 
enforcement  expin  ience  hv  the 
Department  and  tin;  .States  regarding 
fraudulent  or  financially  hazardous 
conduct  of  Mf]WAs  (and  iiersons  acting 
as  thinr  agents  and  i!m])loyee.s).  'fhi; 
administrativi!  procednriis  will  allow 
affectiul  persons  to  challenge  a  cease 
and  desi.st  order  and  obtain  ex|)editiou.s 
review,  including  the  right  to  a  hijaring. 

2.  Legal  Authority 

.Section  .521  of  ERISA.  2‘)  li.S.C.  1151. 
sets  out  the  .Secretary’s  authority  to 
issue  cea.se  and  desist  orders  and 
summarv  .seizure  orders.  .Section  521(1) 
])rovid(!.s  that  "the  .Secretarv  mav 
promulgate  such  regulations  or  otluM’ 
gnidance  as  mav  he  necessarv  or 
appropriate  to  carry  out"  this  new 
enforciiinent  authority.  .Section  50.5  of 
ERLSA,  20  ll..S.(i.  1185,  also  provides 
the  .Secretary  with  anthoritv  to  ])rescrihe 
such  regulations  as  necessarv  or 
a))])ropriate  to  carry  out  the  provisions 
of  Title  1  of  ERLSA.  which  includes  the 
new  .section  521 . 

B.  Siinuuorv  of  the  Major  Provisions  of 
This  Be‘’nhitorv  Action 

These  rules  generally  si;t  forth  the 
statutory  criteria  under  which  tlui 
.Secretarv  mav  i.ssue  cea.se  and  desist 
orders  and  summary  .seizure  orders. 

I’liey  also  specify  that  orders  may  a])])ly 
to  MfiWAs  and  to  persons  having 
custody  or  control  of  as.siOs  of  a  MfiWA, 
any  authority  over  management  of  a 
MEWA.  or  any  role  in  the  transaction  of 
a  MEWA’s  business.  Paragraph  (h)  of 
this  .section  contains  key  definitions. 
Most  notably,  this  paragraph  .sets  forth 
the  criteria  for  determining  if  it  a])pear,s 


that  the  MEWA  or  anv  ])er.son  acting  as 
an  agent  or  employee  of  the  MliWA  has 
engaged  in  conduct  that  woidd  support 
issuance  of  an  order  under  tlu;  statute, 
'fhe  regulations  address  the  scoja!  of  iiie 
cea.se  and  desist  order  and  the  ])roc(!Ss 
for  a  person  who  is  the  subject  of  a 
ti!mi)orary  cease  and  desist  order  to 
riupiest  an  administrative  hearing  to 
show  cau.se  whv  the  ordi!r  should  he 
modifiiid  or  set  aside.  The  regulations 
al.so  establish  the  procedures  for  such 
hearings. 

Although  the  .Siuaetarv  may  i.ssue  a 
cease  and  desist  order  without  first 
.seeking  court  approval,  the  procedure 
for  a  summary  seizure  order  is 
.somewhat  diffiu'ent.  The  regulations 
generally  reijuire  that  tin;  .Secretary 
obtain  judicial  authorization  before 
i.ssuing  a  summary  seizure  order,  'fhey 
al.so  reijuire  that  the  .Secristary  .seek  court 
appointment  of  a  receiver  or 
independent  fiduciary  and  obtain  court 
authorization  for  other  actions  to  assert 
control  over  the  MEWA’s  and  plan 
assets. 

Orders  issued  under  the.se  final  rules 
are  effective  u|)on  sin  vice  and  remain  in 
(dlect  until  modified  or  set  aside  hv  the 
.Secretary,  an  administrative  law  judge, 
ora  riiviewing  court.  Issued  final  ordiu's 
will  1)(!  inadi!  available  to  the  public  as 
will  modifications  and  terminations  of 
such  final  orders.  Further,  to  facilitate 
coordination  with  the  .States.  Federal 
agencies,  and  foreign  authorities,  the 
.Secriitary  may  di.sclo.se  the  issuance  of 
any  ordia-  (whether  temi)orary  or  final) 
and  anv  information  and  evidence  of 
any  proceinlings  and  hearings  related  to 
the  order  to  other  Federal,  .State,  or 
foreign  authoritiiis.  (The  sharing  of  such 
information,  however,  does  not 
constitute  a  waiver  of  any  applicable 
privilege  or  claim  of  confidentiality.) 

The  .Secretary  remains  committed  to 
helping  MEWAs  and  plan  officials 
comply  with  legal  reiiuirements  and 
.serve  ])lan  partici])ant.s  and  beneficiaries 
jiroperly.  These  new  enforcement  tools 
will  enhance  the  Department’s  ability  to 
protect  plan  participants  and 
beneficiaries  when  MEWAs  and  plan 
actors  fail  to  conijily  with  their 
obligations.  The  .Secretary  will  al.so 
continue  to  use  any  other  investigatory 
and  enforcement  tools  availahli;  uuder 
title  1  of  ERLSA. 

a.  (iosts  and  Benefits 

The.se  final  regulations  will  imiirove 
MEWA  compliance  and  deter  abusive 
practices.  They  will  also  enable  the 
.Secretary  to  take  enforcmneut  action 
against  fraudulent,  abusive,  and 
financially  unstable  MlAYAs  more 
effectively.  The  Dejiartment’s  ])rimary 
judicial  remedy  for  violations  of  ERLSA 
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1)V  MEW  As  is  court-ortkinul  relief  based 
on  a  breach  of  fidiuaarv  dutv.  Catliering 
sufiu;i(!nt  evideiua:  to  prove  a  fiduciary 
hrisich  may  be  very  time-consuming  and 
labor  intensive,  even  wluire  it  is  clear 
that  the  MFWA  is  insoKaait  or  unal)le  to 
meet  its  financial  commitments.  In 
many  MI']\VA  cases,  important  financial 
records  are  ])oor  or  non-existent,  fbe 
new  authority  implement(ul  hv  tlujse 
uigulations  provides  an  additional,  more 
flexihl(!  tool  for  the  Secrcdary  to  u.se, 
when  appropriate,  to  combat  fraudulent 
and  abusive  conduct  by  MEWAs  and 
financially  hazardous  arrangements. 
Moreover,  these  regulations  will  enable 
the  eidorcement  i)rocess  to  he  more 
efficient  because  the  suhj(!ct  of  a  cease 
and  desist  order  can  seek  review  of  the 
order  in  an  administrative  hearing 
rather  than  a  court.  Since  the  rules  do 
not  recpiin!  any  action  or  impo.se  any 
riujuirements  on  MEWAs,  these 
r(!gulation.s  do  not  imi)o.se  any  major 
costs. 

II.  llackground 

Multiple  employer  wcdfare 
arrangements  (MEWAs)  '  that  are 
pro])erly  ojjerated  provide  an  additional 
c)ption  for  small  em])loyers  seeking 
affordable  lujalth  covcaage  for  tlujir 
em])loyei;s.  Nevertlndtiss,  fraudulent 
ami  abusive  practices  and  financial 
instability  are  recurrent  themes  in 
I'iRISA  eidorcement.-  (iongress  enacted 
section  tihO,')  of  the  Patient  Protection 
and  Affordable  (iare  Act  (Affordable 
(’.are  Act).  Public  Law  111-148,  124 
Stat.  lid,  780  (2010).  which  adds 
section  .')21  to  ERISA,  to  give  the 
Secretary  of  Labor  additional 
enforcement  authority  to  protect  })lan 
partici])ants.  beneficiaries,  emplovees  or 
employee  organizations,  or  other 
members  of  the  public  against 
fraudulent,  abusive,  or  financially 
hazardous  MEWAs. 

This  section  authorizes  the  Secretary 
to  issue  ex  parte  cease  and  desist  orders 
when  it  appears  to  the  .Secretary  that  the 
alleged  condiu;t  of  a  MEWA  is 
“fraudulent,  or  creates  an  immediate 
danger  to  the  public  safely  or  welfare,  or 
is  causing  or  can  be  reasonably  expected 
to  cause  significant,  imminent,  and 
irreparable  jniblic  injurv."  2d  II..S.(;. 

11. 'll  (a).  A  person  that  is  adver.selv 
affected  by  the  issuance  of  a  cease  and 
desist  order  may  reciuesl  an 
administrative  hearing  regarding  the 


'  llu!  Iiu  iii  ■'nuillii)l(!  cinployiM'  wiHiiri! 
iuiiin}>i!in(!nt"  is  (IhI'iikmI  ill  liKI.S.X  2(1 

nH)2(4()). 

-.S(!i!.  (!.}•..  CViao  V.  (inif.  2002  W’l.  Hil  1 122  (I). 
N(;v.  2002).  In  iv  lltiynionil  Pnloinhn.  rl  <il..  201 1 
Wl,  1871411)1  (lliinkr.  0.1).  OA  201 1)  anil  Solisw 
Pnlinnho.  No.  1 :011-(:V-20 1 7  (N.l).  Ca  2000);  VAuii) 
V.  Cfonsn.  ;i4(i  l''..Sii|i|).2(l  07.')  (.S.l).  Iiul.  2004). 


order.  25)  IL.S.Ck  ll.'jl(b).  This  section 
iilso  iillows  the  .Secretiirv  to  i.ssue  an 
order  to  seize  the  as.sets  of  a  MEWA  that 
the  .Secretarv  determines  to  be  in  ;i 
financiallv  li.izardous  condition.  2d 

II. S.C.  ll.^l(e). 

On  December  8,  2011,  tlie  Department 
published  in  the  Federal  Register 
proposed  regukitions  (70  ER  7028.')) 
imjilementing  new  ERLSA  .section  .'>21 
and  setting  forth  the  jirocedures  for 
administiiitive  heiirings  on  the  issuance 
of  an  ex  p.irte  ceiise  and  desist  order. 

The  De])artment  received  three  (8) 
comment  letters  on  these  jiroposed 
rules.  After  consideration  of  the 
comments  received,  the  Dejiartment  is 
publishing  the.se  final  regulations  with 
little  modification  of  the  propo.sed  rules. 

III.  Overview  of  the  F’inal  Regulations 

A.  Ex  PartH  Caase  and  Dasist  and 
Siiniiiuirv  Spi'/Auv  Order  Heniihitions  (29 
OER  25(W.52I) 

Purpose  iind  Definitions 

Pursuant  to  section  000.')  of  the 
Affordable  Ciare  Act,  these  rules  set  forth 
criteria  :md  procedures  for  the  .Secret.irv 
to  issue  cease  <md  desist  orders  ;md 
sumniiiry  .seizure  orders  and  ])rocedure.s 
for  administrative  review  of  the  ce.ise 
iiiid  desi.st  orders.  The  rules  !i])])ly  to 
any  cease  ;md  desi.st  order  and  .my 
sunmiiirv  .seizure  order  issued  under 
section  52^  of  ERLSA.  Panigraiili  (ii)  of 
section  2.')0().. '121-1  of  the  rules 
generally  .sets  forth  the  statulorv  criteria 
under  which  the  .Secretarv  mav  i.ssue 
orders.  It  .ilso  sjiecifie.s  tlnil  orders  imiy 
a])ply  to  MEWAs  and  to  persons  liiiving 
cu.stody  or  control  of  iis.sets  of  a  MEWA, 
any  authority  over  niiinagement  of  a 
Ml'iWA,  or  any  role  in  the  tran.saction  of 
)i  MEWA’s  business. 

One  commenter  expressed  concern 
that  a])plying  cease  and  desi.st  and 
summary  seizure  orders  to  third  party 
iidministrators  (TP As)  would  threaten 
their  ability  to  perform  their  services, 
which  may  include  helping  MEWAs 
rec.over  when  they  are  in  financial  peril. 
TP  As  perform  critical  services  for  the 
phm  community.  As  the  commenter 
notes,  an  imjiortant  service  TPAs  do  or 
ciin  ])rovide  is  to  educate  MEWAs  about 
their  duty  to  pay  chiiins  and  provide 
jiromised  benefits.  TPAs  also  jihiy  an 
inpiorlant  role  in  informing  the 
Deiiiirlment  iibout  MEWAs  tlnit  ask 
them  to  deceive  or  defraud  jilan 
|)iirtici])ant.s.  The  De|)<irtment  recognizes 
the  role  that  conscientious  and 
knowledgeable  TPAs  iiiid  other  service 
providers  imiy  play  in  ])rotecting  plans 
and  their  participants  and  benefici;iries. 
Where  the  functions  of  a  service 
provider  are  essential  to  the  oiieration  of 
a  MEWA.  ceiise  and  desist  orders  will 


need  to  cover  these  functions,  whether 
or  not  the  service  provider  engaged  in 
conduct  giving  rise  to  the  order. 
Moreover,  in  some  ca.ses  a  service 
jirovider  may  be  integrally  involved  in 
conduct  evidencing  an  intent  to  deceive 
or  defraud  jiliins  and  their  |)artici|)imt.s 
and  beneficiaries  or  other  iictions  that 
endanger  the  ]niblic  welfare.  As  an 
exiimple.  in  U.S.  v.  Williani  Madison 
Worthy.  No.  7:1  l-cr-0()487-l  IMH  (D. 

.S.(’,.  2011).  Mr.  Worthy,  who  owned  the 
TPA  jiroviding  services  to  the  Mk^WA, 
|)leaded  guilty  for  diverting  almo.st  .SI 
million  in  premium  contributions  for 
coverage  provided  in  iionnection  with 
the  ME\YA.  llllimatelv,  about  81.7 
million  in  {;laim.s  either  went  unpaid  or 
bad  to  be  paid  by  jilan  members. 

Moreover,  it  should  he  emjihasized 
that  orders  m.iy  often  be  issued  to 
jier.sons.  who  were  not  involved  in 
imjirojier  conduct,  but  whose 
i;oo])er<ition  is  nece.ssary  to  carry  out  the 
purpo.se  of  the  order.  For  instance,  a 
bank  holding  as.sets  of  a  MEWA  mav 
receive  a  court-ap])roved  summary 
.seizure  order  that  directs  the  bank  to 
freeze  those  a.ssets.  .See,  e.g.,  25)  (iFR 
2r)0()..'521-l  (f)(4). 

Piinigraph  (b)  contains  key 
definitions.  ERLSA  section  521  ;ij)|)he.s 
the  .Secretarv’s  ceiise  and  desist  and 
.seizure  order  authoritv  to  MEWAs,  ;i.s 
defined  under  section  8(40)  of  ERLSA. 

25)  D.S.C.  1002(40).  As  slated  in  the 
])roposed  regulations,  (Congress  did  not 
limit  the  .Secretary’s  authority  to  issue 
orders  to  MEWAs  that  <ire  ERLSA- 
covered  employee  welfare  benefits  plans 
(ERLSA-c:overed  plans).  .Section  .')21  of 
ERLSA  iilso  applies  if  the  MEWA 
provides  health  coverage  to  one  or  more 
kiRlSA-covered  phins,  even  if  it  akso 
provides  coverage  to  other  persons 
unconnected  to  an  ERLSA-covered  plan. 
These  rules  do  not,  however,  ajijily  to 
MEWAs  that  jnovide  coverage  only  in 
connection  with  governmental  plans, 
church  pliins,  and  ])lans  maintained 
.solely  for  the  purpo.se  of  comiilying 
with  workers’  compensation  laws, 
which  are  not  covered  by  ERLSA.  They 
also  do  not  apjilv  to  arrangements  th.it 
only  provide  covenige  to  individuals 
other  than  in  connection  with  iin 
emplovee  welfare  benefit  |)lan  (e.g., 
individual  nuirket  coverage).  The 
])ropo.sed  rules  also  noted  th.it  they  did 
not  )il)])lv  to  arrangements  licensed  or 
iinthorized  to  operate  as  a  health 
insurance  issuer.  Though  the 
Deiiartment  has  not  changed  the 
substance  of  the  regulations  in  this 
regard,  it  has  revised  paragraph  (b)(1) 
for  the  sake  of  clarity.  The  definition  of 
a  MEWA  in  ERLSA  section  8(40)  is  very 
broadly  worded.  Read  literally,  it  could 
be  interpreted  to  include  traditional 
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health  insurance  issuers  (including 
luialth  maintenance  organizations)  that 
are  inlly  licensed  (i.e..  subject  to 
stringent  and  coinj)rehensive  insnramx; 
n;gnlalion)  to  otter  health  insurance 
coverage  to  the  public  and  ein])lovers  at 
lai'ge  in  every  Stati;  in  which  tlnw  otter 
h(*alth  insurance  covcnage.  I  he 
Di^partim'nt  has  never.  how(!ver.  applied 
liRhSA's  provisions  on  MRWAs  to  such 
organizations.  These  organizations  do 
not  pose  the  same  level  ot  risk  tor  hand, 
abuse,  and  hnancial  instability  that 
I'iRISA's  |)rovisions  on  MRWAs. 
including  the  new  ERISA  .s(!c1ion  .'121 
and  th(!.se  final  rules,  an;  designed  to 
address.  Oonsecinently.  the.se  final  rules 
do  not  ap])lv  to  these  entities.  This 
exclusion  applies  to  any  arrangement 
that  could  fall  within  the  definition  of 
MEWA  hut  is  cov(!red  by  the  same  level 
and  sco])e  of  stringcml  and 
comj)rehensive  insurance  laws  of  a  .State 
(such  as  laws  on  licensure,  solvencv. 
reporting,  anti-fraud,  ajjpeals,  premium 
as.sessment.  and  guaranty  hinds)  as 
traditional  health  insurance  issuers 
(including  health  maintenance 
organizations)  and  that  offers  health 
insurance  coverage  to  the  ])nhlic  and 
employers  at  large. 

I'iRkSA  section  .')14(t))((i)  inakiis  clear 
that  the  .Slates  can  regulate  anv  MEWA. 
even  a  MEWA  that  is  an  I']Rl.SA-covered 
|)lan.  The  Department  retains  shared 
jurisdiction  with  the  .States.  In  some 
.States,  some  MfJWAs  an;  permitted  to 
ojjerate  if  they  have  obtained  a  limited 
license  from  the  .State  (e.g.  a  licen.se 
that,  for  instance,  allows  them  to 
operate  subject  to  loA'’<‘r  reiinirements  or 
less  extensive  examination  and 
oversight  and/or  to  offer  and  j)rovide 
coverage  to  a  limited  ])0])nlation.). 

These  arrangements  remain  subject  to 
ERISA  .section  .'521  and  these  final  rules. 

One  commenter  encouraged  the 
De|)artment  to  focus  its  enforcement 
actions  on  abusive  and  fraudulent 
MEWAs  that  are  .self-funded  or  not  fnllv 
insured  (within  the  meaning  of  ERhSA 
section  .'jl4(h)((i)(D)).  The  Department 
recognizes  that  fnllv  insured  MEWAs 
have  raised  fewer  concerns  than  other 
MEWAs.  Nevertheless,  a  fnllv  insured 
MI'iWA  that  engages  in  the  conduct 
meeting  Ihe  .statutory  criteria  could  he 
subject  to  an  order. 

ERl.SA  section  .'i21  jirovides  three 
.statutory  gronnds  n])on  which  the 
.Secnitary  may  issue  a  cease  and  desi.st 
order.  Paragrajihs  (h)(2)-(4)  of  the  final 
regulations  clarify  tin;  .sco])e  and 
meaning  of  the  statutory  language.  Tlu; 
lirst  statutory  ground,  franduleni 
conduct,  is  (hi.scrihed  in  paragra])h  (1))(2) 
of  the  final  rules  as  an  act  or  omission 
int(!nded  to  deceive  or  defraud  ])lan 
participants,  plan  beneficiaries. 


employers  or  employee  organizations,  or 
other  members  of  the  public,  the 
.S(!crelarv  or  a  .Stale  about  llu;  MI-iWA’s 
financial  condition  or  r(;gnlatory  stains, 
benefits,  management,  control,  or 
administration,  and  oIIkm'  aspticts  of  its 
o|)(;ration  (e.g.  claims  revi(!w,  marketing, 
etc.)  that  Ihe  .Secixitarv  determines  are 
mal(!rial.  * 

One  commenter  (!X|)n;s.s(!d  concern 
about  the  (hd'inition  of  fraudulent 
c:onduct.  In  particular.  Ihe  commenlm' 
was  concerned  that  a  focus  on 
omissions  regarding  the  financial 
condition  of  tin;  MEWA.  including  the 
managtmient  of  plan  assiits.  could 
inadvertently  target  .servici;  providers 
that  adjudicate  or  pay  claims.  The 
commenter  also  ex])re.s,s(;d  cojicern  that 
service  providers  would  hi;  adversely 
im])licated  simjily  because  they 
interacted  with  the  Ml'iWA  and  others 
with  respec:!  to  claims  or  markiiling.  The 
new  (mforcement  tools  under  l']RI.SA 
sciction  .'521  are  d(!signed  to  pnn'ent  or 
address  .s(!rions  harm  to  plan 
l)articipant.s.  plan  hemificiaries, 
(!m|)loy(;r.s.  em])lovee  organizations,  and 
other  nuMiihers  of  the  public.  I'randnlent 
comlnct.  as  defined  in  the  ])ro])osed 
rules  and  under  thesi;  final  regulations. 
r(!(jnires  knowhulge  and  intenlionalilv 
or  a  r(!ckl(!ss  disregard  on  the;  |)art  of  the 
MEWA  or  agent  or  (anployec!  of  th(! 
MEWA.  As  .slated  ])r(!vion,sly.  however, 
(!ven  though  an  order  is  hascnl  on  tlu; 
conduct  of  a  person  ollna’  than  the 
.s(!rvic(!  ])rovider.  the  ,servic(!  ])rovid(!r's 
activities  may  he  affected  simply 
l)(;canse  the  order  prohibits  all  or  ctatain 
activities  with  nrspect  to  the  MEWA. 
such  as  marketing,  to  continue. 

The  second  ground  for  issuing  a  cease; 
and  desi.st  order,  conduct  that  creates  an 
imm(;diate  danger  to  the  ])nhlic  safety  or 
welfare,  is  described  in  paragraph  (h)(3) 
of  the  final  rules,  (iondnet  mei'ts  this 
standard  if  it  im])air.s,  or  threatens  to 
impair,  the  MEVVA's  ability  to  ])ay 
claims  or  otherwise;  imre;ii.se)niihly 
ine:re;a.se;.s  the;  risk  of  ne)n])avme;nt  e)f 
he;ne;fit.s.  The;  thirel  gre)nnel.  e;e)ndne:t  that 


‘  .Simihiih’.  sod  ion  5  l!l  ol  IJKI.SA.  20  n..S.(;.  1140. 
(ills!)  oiiadcMl  as  pari  (iI  IIk!  Ari(ii'clal)l(;  e^aii;  Ad) 
proliihils  falsa  slaliMiioiils  and  |■op^!Sl!nlati(lns  l)v 
any  parson,  in  coniutdion  will;  a  .MIAVA's 
inarkating  or  salas.  concin  nina  lln;  financial 
coiuiilion  or  solvrnicv  of  Ilia  MIAVA.  Ilia  lianafits 
providad  In  ilia  MIAVA.  and  Ilia  raf;nlalorv  slalns 
ol  Ilia  MIAVA.  lindar  liKI.SA  sadion  .'lOllli),  20 
ll..S.e).  1  i:tl(li).  (as  aniandad  liv  Ilia  Affordalila  fiara 
.\d)  criniinal  panallias  max  apply  lo  a  x  iolalion  of 
IxKI.SA  sadion  510.  Dlliar  criminal  panallias  inav 


exuises  or  exm  he  reasemahly  ex])e;e;teel  tei 
e:anse;  signifiexint,  imminent,  einel 
irre;])arahle;  injury,  is  eleiseaiheel  in 
|)aragra])h  (1))(4).  (ioneluel  meets  this 
statnteirv  stanelarel  if  it  has.  or  e:an  he 
rea.semahlv  he  e;xpe;e;ti;el  to  heive.  a 
signifie:ant  ami  imminemt  ne;gative;  effeed 
that  the;  .Se;e:re;tary  reasemahly  he;lie;ve;.s 
will  neit  he;  lolly  re;e:liiie;el  em  erne  eir 
ineire;  eif  the;  feilleiwing:  (a)  An  e;ni|)le)ye;e; 
welfare;  l)e;ne;fit  plan  that  is.  eir  eiffers 
he;ne;fit.s  in  e;e)nne;e:tie)n  with,  a  MfiWA. 

(h)  plan  partie:ipants  anel  plan 
he;ne;fie:iaries.  eir  (e;)  empleiyers  eir 
empleiyeie  eirganizatieins. 

Paragrajihs  (h)(2)-(4)  aksei  ]ireiviele; 
e;xample;s  eif  exinelued  that  falls  within 
those  stanelarels.  A  single;  ae;t  eir 
omissiein  within  the;  e:ate;geirie;s  of 
exinehict  set  feirth  in  the  reigulatiein  may 
]iroviele  the  basis  feir  a  e;ease  anel  elesist 
eireler.  11eiwe;ve;r,  he;e:au.se  the;  e;ate;geirie;.s 
set  feirth  in  the;  statute  are;  lireiael  anel 
eive;rla])]iing,  the;  e;xam]ile;s  niav  preiviele; 
ineire;  than  eine  basis  for  a  e:e;ii.se;  anel 
elesist  eireler. 

The;  ne;w  ERISA  se;e:tiein  .'521  alsei 
further  e;xpanels  the;  .Se;e:re;tarv'.s 
e;nfeire;e;me;nt  eiptieins  with  re;.spe;e:t  tei 
MkiWAs  by  antheirizing  the;  Se;e:re;tiiry  tei 
is.sne;  a  siimmarv  seizure;  eirele;r  tei 
remeive;  plan  asse;ts  ;mel  either  iireijieirty 
freim  the;  manage;me;nt,  exintreil,  eir 
aelministratiein  eif  a  Ml'iWA  when  it 
ap]ie;ar.s  that  the;  MEWA  is  in  a 
finane:iallv  hazareleins  exinelitiein.  llneler 
paragra]ih  (li)(!5)  a  M1']WA  is  in  a 
finane:iall\'  hazareleins  exinelitiein  when 
the;  Se;e:re;tary  heis  ]ireihalile;  exni.se;  to 
believe  that  a  MEWA  is,  eir  is  in 
imminemt  elanger  of  lieeximing,  nnalile  tei 
pay  henefit  e:laims  as  they  lie;e:eime;  elne, 
eir  that  a  MEWA  has  sustaineiel,  or  is  in 
imminent  elanger  eif  sn.staining.  a 
signifiexmt  loss  of  assets.  IJneler  the 
elefinitiem.  a  MEWA  imiv  alsei  he  in  a 
finane:ially  hazcirelems  eiemelitiem  if  the 
Secretary  heis  issueel  a  e:e;a.se;  anel  elesist 
eireler  tei  a  iiersem  re;s])em.silile;  feir  the 
management,  exintrol,  or  aelministratiein 
eif  the;  MEWA  eir  plan  assets  asseieaateel 
with  the;  MEWA. 

Paragraph  (li)((i)  ele;fine;s  a  person,  feir 
imrposes  of  the.se;  reigiilatiems,  tei  he;  an 
inelivielual,  iiartne;rsiii]i,  exirpeiratiem, 
e;miileiye;e;  welfare;  benefit  plan, 
asseieiiatiem,  eir  eitheir  entitv  eir 
eirganization.  One;  e:eimmente;r  jieisiteel 
that  the;  ele;finitiem  eif  iier.sem  in  the; 
|)reipei.se;el  rules  was  teiei  lireiael  he;e:an.se;  it 
reiiielieel  serviex;  jireivielers  tei  MEWAs. 
The  De;]iartnie;nt  eleieis  neit  agreie;  that  the; 
ele;finitiem  eif  |)e;r.sem  is  eiverlireiael.  As 
eiisexisseel  alieive,  peirsems  that  jireiviile 
se;rvie;e;s  to  MI’AYAs  may  emgage;  in 
e:emehie:t  that  is  gremnels  feir  the;  issnanex; 
eif  an  eireler.  Meireeiveir,  as  previemsly 
neiteiel,  if  a  MEWA  is  being  eiperateel  in 
a  franehileait  eir  finaneaallv  hazareleins 


iippty  under  olticr  feitcnd  prox  i.sions  as  xvcil.  .Sou 
20  ll.S.e;.  Ii;il(a)  (xvilllul  \  iotalions  of  I'lKI.SA 
rcporliii^  and  disclosiiro  ro(|iiirimiciils).  IS  U..S.e!. 
1(1111  (knowingly  and  wilifnilx'  lalse  slalemnnls  lo 
llio  U..S.  gox'crmiinnl).  and  IH  IL.S.e;.  1(127 
(knowingly  lalsc  slalomnni  or  knowing  concnalnioni 
of  fads  in  rdalion  (o  doennumis  rn(|nimd  In- 
liRI.SA). 
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manner,  an  order  may  need  to  apply  to 
])erson.s  ])roviding  service.s  to  a  ME\VA 
in  order  to  achieve  its  j)nrpo.s(!.  I‘’or 
(ixample,  it  may  la;  necessary  fora  cease 
and  desist  order  to  apply  to  an 
individual  ])(!rl()rming  marketing 
services  fora  frandnlent  MFWA  even  if 
the  individual  was  not  engaged  in 
frandnhmt  conduct,  in  addition,  the 
l)e])artment  observes  that  the  definition 
of  person  in  FKISA  section  whih; 
different  from  that  in  tin;  proi)osed  and 
the.s(!  final  rides,  already  enconpiasses 
.service  providers. 

(lease  and  Desist  Order 

Paragraj)!!  (c:)  of  S  2.'i(i().. '121-1 
addresses  the  .scojie  of  the  cease  and 
desist  order.  This  jiaragraph  is 
structured  the  same  as  in  the  projiosed 
rides.  Paragraph  (c)(2)(i)  notes  that  the 
Secretary  may  enjoin  a  MEWA  or  ])erson 
from  the  conduct  that  served  as  the 
basis  for  the  order  and  from  activities  in 
furtherance  of  that  conduct  though  a 
cease  and  desist  order.  In  addition,  the 
cease  and  desist  order  may  provide 
broader  relief  as  the  Secretary 
determines  is  necessary  and  a])pro])riate 
to  ])rotect  the  interests  of  ])lan 
participants,  ])lan  beneficiaries, 
enpiloyers  or  employee  organizations,  or 
other  members  ot  the  jmhlic.  Paragraph 
(c)(2)(ii)  ])rovides  that  an  order  may 
prohibit  a  person  from  taking  any 
sjiecified  actions  with  resjiect  to,  or 
exercising  authority  over,  specified 
funds  of  any  MMWA  or  of  any  welfare 
or  pension  jilan.  Paragraph  (c)(2Kiii) 
jirovides  that  an  order  may  also  bar  a 
per.son  from  acting  as  a  service  jirovider 
to  MEW  As  or  plans.  This  provision 
allows  the  Secretary  to  issue  an  order 
preventing  a  person  from,  for  exainjile, 
performing  any  administrative, 
management,  financial,  or  marketing 
services  for  any  MEWA  or  any  welfare 
or  ])ension  plan.  A  cease  and  desi.st 
order  containing  such  a  prohibition 
against  transacting  hnsiness  with  any 
MEWA  or  plan  would  prevent  the 
MEWA  ora  jierson  from  avoiding  the 
cea.se  and  desist  order  by  shutting  the 
MEWA  down  and  re-establishing  it  in  a 
new  location  or  under  a  new  identity. 
Such  a  prohibition  may  he  necessary  in 
cases  of  serious  harmful  conduct  where 
it  would  he  contrary  to  the  interests  of 
plan  ])articipant.s,  plan  beneficiaries, 
emiiloyers  or  employee  organizations,  or 
other  members  of  the  jmhlic  for  a  jierson 
whose  conduct  gave  rise  to  the  order  to 
gain  a  ])osition  with  other  MEWAs  or 
welfare  or  pension  ])lan.s  where  they 
could  repeal  that  conduct.  I’lie 
De])artment  has  added  ])aragra|)h  (c)(3) 
to  clarify  that  it  may  reipiire 
documentation  from  the  subject  of  the 
order  confirming  compliance  with  the 


cease  and  desi.st  order.  Paragraph  (d)  of 
this  section  preserves  the  Secretary’s 
existing  ability  to  .seek  additional 
remedies  under  ERISA. 

Under  the  new  section  .'j21(t))  of 
k]KlSA.  a  per.son  who  is  the  subject  of 
a  lemiiorarv  cea.se  and  desist  order  mav 
reipiest  an  administrative  hearing  to 
show  cause  why  the  order  should  he 
modified  or  set  aside.  Under  the  statute, 
the  burden  of  ])roof  rests  with  the 
|)erson  reipie.sting  the  hearing.  The 
process  for  the  administrative  hearing, 
set  forth  in  paragraph  (e)  of  ^  2.'i()()..‘i2 1- 
1  in  these  final  regulations,  is  basically 
the  same  jnocess  .set  forth  in  the 
proposed  rides.  If  parties  subject  to  a 
cease  and  desist  order  fail  to  re(|ne.sl  a 
hearing  before  an  administrative  law 
judge  within  30  days  after  receiving 
notice  of  the  order,  the  order  becomes 
final.  If  a  party  makes  a  timely  reipiest 
for  an  administrative  hearing,  the  order 
is  not  final  until  the  conclusion  of  the 
jirocess  set  forth  in  20  C"FR  jiart  2.'i71. 

It  remains,  however,  in  effei.t  and 
enforceable  throughout  the 
administrative  review  jirocess  nnle.ss 
stayed  by  the  Secretary,  an 
administrative  law  judge,  or  a  court.  The 
section  was  slightly  revised  to  clarify 
the  nature  of  evidence  the  Secretary  and 
the  jierson  reijnesting  the  hearing  must 
jnovide  to  the  administrative  law  judge. 
The  |)ro|)o.sed  rides  siinjilv  stated  that 
the  Secretary  must  offer  evidence 
snjijiorting  the  findings  made  in  issuing 
the  order.  The  final  rides  were  revised 
to  clarify  the  findings  that  mn.st  he 
snjijmrted  by  evidence,  /.e..  the 
Secretary’s  findings  that  she  had 
reasonable  cause  to  believe  that  the 
MEWA  (or  a  jier.son  acting  as  an 
einjiloyee  or  agent  of  the  MEWA) 
engaged  in  the  conduct  sjiecified  in  tlie 
new  ERISA  section  .'521  (a)  and 

2.'5()().. '521-1  (c)(1)  of  the  jirojjosed  and 
these  final  rules.  The  jn'ojiosed  rides 
further  stated  that  the  jierson  requesting 
the  hearing  has  the  hnrden  of  jiroof  to 
show  that  the  order  was  not  nece.ssarv 
to  jnotect  the  interests  of  the  jilan,  jilan 
jiarticijiants,  jilan  beneficiaries,  and 
others.  The  final  rules  were  revised  to 
state  that  the  jierson  reijnesting  the 
hearing  has  the  hnrden  of  jiroof  to  show 
that  the  MEWA  (or  a  jierson  acting  as  an 
emjiloyee  or  agent  of  the  MI-iWA)  did 
not  engage  in  the  conduct  sjiecified  in 
the  new  liRISA  section  .'521(a)  and 
§  2.'5()()..'521— 1  (c)(l )  of  the  jn'ojmsed  and 
these  final  rides  or  that  the  reijiiirements 
imjm.sed  by  the  order  are  arbitrary  and 
cajiricions.  This  revision  clarifies  how 
the  jierson  requesting  the  hearing  shows 
tliat  the  order  was  not  necessary. 


Snmmary  Seizure  Order 

The  new  .section  .'521(e)  of  ERISA  and 
jiaragrajih  (f)(1)  of  §  2.'5(i().. '521-1  ofthe.se 
rides  authorize  the  Secretary  to  issue  a 
.snnnnary  seizure  order  when  it  ajijiears 
that  a  MEWA  is  in  a  financially 
hazardous  condition.  Piir.snant  to  the 
I’onrth  Amendment  of  the  U.S. 
Uonstitntion,  the  Secretary  will 
generally  obtain  judicial  authorization 
before  issuing  a  sinnmary  .seizure  order. 
(See  CoUmiKuUi  ('(it(irin<>  Corp.  v.  (/..S’., 
397  U.S.  72  (1970):  “Where  Congress 
has  authorized  insjiection  but  made  no 
rides  governing  the  jirocediires  that 
insjiectors  must  follow,  the  Fourth 
Amendment  and  its  various  restrictive 
rides  ajjjily.")  As  in  the  jirojiosed  rides, 
j)aragraj)h  (f)(2)  jirovides  for  such 
judicial  authorization.  A  court’s 
authorization  may  he  sought  ex  jiarte 
when  the  Secretary  iletermines  that 
jirior  notice  could  result  in  removal, 
dissijiation,  or  concealment  of  j)lan 
assets.  On  its  own  initiative,  the 
Dejiartinent  has  slightly  revised 
jiaragrajdi  (f)(2)  to  clarify  that  it  mav 
seek  aj)j)ointment  of  a  receiver  or 
indejumdent  fiduciary  by  the  court  and 
other  relief  at  the  time  it  obtains  judicial 
authorization.  Paragrajih  (f)(3)  clarifies 
that  the  Secretary  may  act  on  a  sinmnary 
.seizure  order  jirior  to  judicial 
anthorizalion,  however,  if  the  Secretary 
rea.sonahlv  believes  that  delay  in  issuing 
the  order  will  result  in  the  removal, 
dissijiation.  or  concealment  of  a.ssets. 
Under  these  circumstances,  the 
Secretary  will  jnomjitlv  seek  judicial 
authorization  after  service  of  the  order. 

Paragrajih  (1)(4)  of  §  2.'5()().. '521-1 
describes  the  general  .scojie  of  a  .seizure 
order.^  Under  jiaragrajih  (f)(4).  the 
Secretary  may  seize  hooks,  documents, 
and  other  records  of  the  MEW'A.  She 
may  also  seize  the  jiremi.ses,  other 
jirojierty,  and  financial  accounts  for  the 
jmrjio.se  of  transferring  such  jirojierty  to 
a  coiirt-ajijiointed  receiver  or 
indejiendent  fiduciary.  In  addition,  the 
order  may  jirohihit  the  MEWA  and  its 
ojierators  from  transacting  any  Imsine.ss 
or  disjiosing  of  any  jirojierty  of  the 
MEWA.  This  jiaragrajih  also  clarifies 
that  the  order  may  he  directed  to  any 
jier.son  holding  a.ssets  that  are  the 
subject  of  the  order,  including  hanks  or 
other  financial  institutions. 

The  jirincijial  jmrjio.se  of  a  seizure 
order  is  to  jire.serve  the  a.ssets  of  an 
emjiloyee  welfare  benefit  jilan  that  is  a 
MEWA.  and  a.ssets  of  any  emjiloyee 
welfare  benefit  jilans  under  the  control 

'  l  lu!  scoiM?  of  IIk;  suniniiirv  stM/.ure  (inlis'  in  this 
lull!  i.s  siiniliir  In  tiiiit  prnvi(l(!(l  Inr  in  suction  21)1(1!) 
in  llu!  Niitional  .Association  ot  Insurance 
Connnissionnrs  (NAIC)  Insnriir  Ri!C(!iv(!rslii|)  Model 
,\ct  (OcIoIk!!-  21)07). 
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()1  a  MFWA.  that  is  in  a  hazardous 
financial  ciondition  so  that  such  assets 
are  available  to  pav  claims  and  other 
higitiinate  i;xpenses  ol  the  MFWA  and 
its  participating  plans.  The  Secretary 
will  al.so  i.ssne  sinninary  seiznn;  ord(;rs 
to  pnivent  abusive  operators  from 
illegallv  using  or  accpiiring  plan  a.ssets. 
Seized  assets  are  not  de|)osited  with  the 
ll.S.  Treasury.  lu.stead  they  are  managed 
by  a  court-api)ointed  receiver  or 
indejjendent  fiduciary.  Paragraph  (Ql.'i) 
states  that  the  Secretary  may  al.so.  in 
connection  with  or  following  the 
execution  of  a  summarv  .seizure  order, 
among  other  things,  obtain  court 
ajjpointment  of  an  independent 
fiduciarv  or  receiver  to  ])i!rform  anv 
necessary  functions  of  the  MEWA.  and 
court  authorization  for  further  actions  in 
the  best  interest  of  plan  partici])ant.s. 
plan  beneficiaries,  employers  or 
employee  organizations,  or  other 
members  of  the  public,  including  the 
ii(juidation  and  winding  down  of  the 
MEWA.  if  appropriate.  There  were  no 
comments  on  the  procedures  for  i.ssuing 
summary  scnzure  orders  or 
implementing  other  actions.  With  the 
minor  excej)tion  noted  above,  and 
c(!rtain  clarifving  changtjs  in  paragraph 
(I'K.'i).  tin;  provisions  in  tin;  pro|)o.s(!d 
rules  have  luum  adopted  without  lurther 
modification. 

riie  |)rovisions  relatcul  to  effective 
date;  of  orders  (paragraph  g).  di.sclosun! 

(§  2.'l(i().521-2).  and  effect  of  ERI.SA 
section  .'>21  on  otluir  (mforceimait 
authority  (§  2.'j(j()..'j21-.3)  hav(!  not 
changial  from  the  propo.scul  rul(!S. 
Paragraph  (h)  of  2.'j()().. '521-1  oftln; 
projjosed  rules  njgarding  the  service;  of 
orders  on  persons  who  are  corjjorations. 
a.ssociations.  or  other  (;ntitie.s  or 
organizations,  was  slightly  revised  for 
these  final  rules  to  state  that  service; 
e:ejulei  alse)  be;  maele;  te)  anv  j)er.se)n 
ele;signate;el  lea- se;rvice  e)f  proe:e;.s.s  uneler 
.State;  law  e)r  the;  aj)plie:able  plan 
ele)c:ume;nt.  ()rele;rs  i.ssue;el  uneie;r  the;se; 
final  nde;s  are;  e;ffe;ctive;  upeen  .se;rvie;e;  anel 
re;main  in  e;ffe;e;t  until  me)elifie;el  or  .se;t 
iisiele;  by  the;  .Se;e:re;tarv.  em  aelmini.strative; 
l.iw  juelge;.  e)r  a  re:vie;wing  ceeurt.  ls.sue;el 
final  e)rele;r.s  will  be;  maele;  avaihible;  te; 
the;  |)ublie:.  as  will  me)elifie:iitie)ns  anel 
te;rminatie)ns  e)f  sue:h  final  e)reie;rs. 

Eurthe;r.  ce)e)relin:itie)n  ;mel 
e:e)llabe)raiie)n  with  e)the;r  Ee;ele;nd 
iige;ne:ie;.s  anel  the;  .St<ite;s  are;  inte;gr;d  iinel 
instrume;ntal  te;  .sue:e;e;.s.sful  Mf]WA 
e;nfe)re:e;me;nt  e;ffe)rt.s.  The;  .Se;e:re;tarv 
re;m<nn.s  e:e)mmitte;el  te;  weerking  e:le)se;lv 
with  the;m  te)  he;l])  ele;te;e;t.  pre;ve;nt.  anel 
;ielelre;s.s  MIAVA  frauei.  abu.se:.  anel 
financial  inse)lve;ne:y.  Te)  iae;ilitate;  this 
e;e)!labe)rative;  appre)iie:h  te)  MEWA 
e:nfe)re:e;me;nt.  the;  .Se;e:re;tary  m.iy  elise;le).se; 
the;  issmme:e;  e)f  any  e)rele;r  (whe;the;r 


tempeeniry  eer  fimil]  anel  ;my  iideninatieen 
anel  e;viele;ne;e;  e)f  iuiy  i)re)e:e;e;elings  iinel 
he;aring.s  re;lat(;el  te)  the;  e)rele;r  te)  other 
Fe;ele;ral.  .State;.  e)r  fe)re;ign  imthoritie;.s. 

The;  sharing  of  sue:h  informatie)n. 
howe;ve;r,  eie)e;.s  ne)t  e:e)nstitute;  ii  waive;r  e)f 
any  ap])liciible;  ])rivile;ge;  eer  e:linm  e)f 
e:e)nfieie;ntiality  as  te)  the;  iideermiitieen  so 
share;el. 

rhe;  .Se;e;re;tarv  also  reanains  e:ommitte;el 
to  he;lping  MEW  As  anil  i)lan  offie.ials 
e:omi)ly  with  le;giil  ri;eiuire;me;nts  anel 
serve;  plan  |)artie;i])ant.s  anel  beneficiariees 
properly.  .Sealion  .'521  is  not,  he)wi;ve;r. 
the;  only  i:nforea;me;nt  tool  avaihible  to 
the  .Se;e:retary  with  re;garel  to  MEWAs. 

.She;  will  eaintinue  to  u.se  the  other 
investigatory  anel  e;niorea;ment  tools 
whieli  we;re  available  to  the  .Se;e:rt;tary 
unele;r  title  I  of  ERI.SA  prior  to  the; 
enactment  of  ERI.SA  .se;e;tion  .'521. 

Cre)ss-Refe;re;n(a: 

The;se;  rule;.s  finalize;  the;  standarels  for 
the:  issuiinea;  of  ex  parte;  ea;a.se;  anel  ele;sist 
anel  summarv  seizure  e)rili;r.s.  The; 
De;partment  has  eilso  finalizeel  in  this 
Notiea:  rule;s  for  iielministnitive  heairings 
on  e;x  iiarte;  ea;<ise;  iinel  elesist  oreleirs.  In 
iielelition,  ehsewhere  in  this  i.ssue  of  the 
Fede;ral  Register  is  a  se;])iirate;  re;guliition 
iimeneling  2‘)  Cf  R  2.'52()-l()l  .2. 

2.'52().  103-1. 2.'520. 104-20.  anel 
2.'520. 104-41  to  im])le;me:nt  .seelion 
101(g).  as  iime;nile;il  bv  the;  Afforelable; 
(aire;  Ae:t.  anel  tei  enhiinea;  the 
fle;])iirtme;nt's  abilitv  te)  e;nfe)ria; 
re;()uire;me;nt.s  uneler  2‘)  (3’R  2.'520-101 .2. 

//.  Prociidiiivs  foi  Adniinislv(iti\  a 
llaarinf’s  on  tho  Issuonco  of  (Aioso  and 
Desist  Orders  liegidation  (29  CPU  Part 
2571) 

Purpe).se  anel  De;iinitie)n.s 

These  final  proeaieliiral  rule:.s  applv 
e)nlv  te)  aeljuelieaitory  pre)ea:e;elings  be;fore; 
iielministrative:  law  juelge;s  e)f  the;  II. .S. 
De;|)iirtme;nt  e)f  Eiibor.  Unde;r  the;se; 
pre)ea:eluriil  rule;s.  an  aeljuelieaiteery 
|)roea;e:eling  before;  an  aelmini.strative  law 
juelge  is  ea)mmen(a;el  eenly  after  a  ])e;rse)n 
wlu)  is  the;  subje;ct  e)f  a  te;m|)oriirv  e;e;ase; 
anel  ele;si.st  e)rele;r  time;ly  re;e]ue:sts  a 
he;iiring  anel  file;.s  an  im.swe;r  .she)wing 
e;iiuse;  why  the  te;mj)oriiry  eereler  sheenlel 
be;  me)ilifie;ei  or  .se;t  iisiele:.  'rhe:.se; 
pre)e:e;elurii!  re;guliitie)ns  iire:  liirge;ly 
e:e)nsiste;nt  with  rule;s  e)f  i)riie:tie;e;  anel 
pre)e;e;elure;  unele;r  2‘)  (IFR  i)iirt  18  that 
ge;ne;riilly  ii])l)ly  te)  niiitleers  be;fe)re;  the; 
De;i)iirtme;nt's  ()ifie:e;  e)f  Aelmini.stiiitive; 
Eiiw  )udge;s  (OAE)).  At  the:  .siiine!  time;. 
lhe:y  re;lle:e;t  the;  unieiiie;  nature;  e)f  e)rel';rs 
i.s.sue;el  unele;r  ERI.SA  se;e:tie)n  .'521.  The; 
ele;finitie)Uiil  .se;e:tie)n  e)f  this  rule,  leer 
in.stiine:e;,  ine:e)ri)e)riite;.s  the;  biisie; 
iieljuelie;ate)ry  priue:ii)le:s  se;t  fe)rth  iit  20 
(IFR  ])iirt  18,  but  ine;luele:.s  te;rms  anel 


e:e)ne;e:pts  of  s])e;i:ifie:  re:le;vance  to 
pre)e;e;eelings  uneler  ERI.SA  seelion  .'521. 
The;.se;  rule;s  are  e;e)ntrolling  te)  the  e;xte;nt 
the;v  iire;  ine:on.si.ste;nt  with  20  (IFR  i)iirl 
18.' 

'I’he;  iiuthority  of  the;  .Se;e;re;tary  with 
re;spe;e;t  to  the;  orelers  anel  ])roi;e;eilings 
e:e)ve;re;ii  by  this  rule;  has  be;e;n  ele;le;giite;el 
te)  the;  A.ssistiml  .Se;cre;tiiry  fe)r  the; 
Eni])le)ye;e;  Be;ne;fit.s  .Seeairity 
Aehninistriition  |)ursuiint  te)  .Se;e;re;tiirv’.s 
Oreler  1-2011.  77  FR  1088  (|im.  0.  2()12). 
With  re;.spe;e;t  to  iip])e;iil.s  e)f 
iielministnitive  law  juelge  ile;e:isie)ns  te) 
the;  .Se:e:re;tiirv,  the  A.ssistiint  .Se;cre;tiiry 
has  re;dele;giite;el  this  iiuthe)rity  to  the; 
nire;e;te)r  e)f  the  Office;  e)f  Polie;y  anel 
Re;.se;are:h  of  the  Emple)yee;  ne;ne;fits 
.Seeairity  Aelministnition.  As  reiejuireel  bv 
the  Aelministrative;  Proeaidure  Ae;t  (.'5 
II..S.C.  .'5.'52(a)(2)(A))  all  final  eleeasions  of 
the  ne:])artment  uneler  .see;tie)n  .'521  of 
ERI.SA  shall  be:  maintiiineel,  anel 
aviiilable  for  public;  in.s])c;e;tion.  in  the; 
Puhlie:  Di.se;lej.sure;  Reiom  of  the 
Employe;e;  Beaiefits  .Se;curity 
Admini.stnition.  Reio..:  M-i."!!.'!.  II-.S. 
Depiirtmenl  e)f  Labeir.  201)  Con.stitutie)n 
Ave;.  NW..  Washington,  DC  20210. 

The;re;  we;re;  lU)  e:omme;nt.s  e)n  the; 
pre)|)e).se;d  aelministrative:  ])roe:e;elure;s. 

The;  pre)])ose;d  rule;.s  iire;  be;ing  piihlisheiel 
iis  fiiiiil  rule;.s  with  onlv  mine)r  clarifving 
e:hiinge;.s.  Of  neite,  unele;r  21571 .4(el)  of 
the;  ])rope)se;d  rule;.s,  if  the;  iielministrative 
liiw  juelge;  denies  a  petition  te) 

|)iirtie:ii)iite  in  the;  he;iiring  by  ])e;rse)ns  not 
niime;d  in  ii  te;m])oriirv  eerder,  the 
iidminislriitive  law  juelge;  shall  treiit  the; 
pe;tition  iis  a  re;e|ue;st  for  ])iirtie:i])iitie)n  as 
an  iimieais  e:uriiie.  The  final  iule;.s  give 
the;  iidministrative  law  juelge;  eli.sc:re;tion 
on  the  treatment  of  ele;nie;el  ])e;titie)ns  and 
.state;  thiit  the  iielministrative  law  judge 
may  eamsider  whether  lei  treat  the 
peitition  as  a  recpiest  for  piirlie:ipation  as 
amie:u.s  e;uriiie.  In  iielelition,  as  stateiel  in 
the;  ])re;iimhle;  anel  §2.'571.7  e)f  the 
prope)se:d  rules,  the;  fiduciary  e;xc;eption 
te)  the  iitte)rne;y-e:lient  anel  work  proelue:t 
privile;ges  a])plie;s.  Ce)nse:e]ue;ntly,  the; 
iielministrative  law  judge  mav  not 
])rote;e;t  from  eli.se:e)very  neir  from  use  in 
the;  proe;e;eeling.s  e;e)mnuinie:iitie)n.s 
be:twe;eai  an  iitte)rne;y  anel  a  ])lim 
aelministiiite)!'  e)r  either  pliin  iidue;iiirv,  eir 
work  pre)elue:t,  thiit  fall  uneie;r  the; 
fidue;iiirv  e;xe:e;])tie)n.  The;  final  riile:s 
e:liirily  thiit  the;  fieluc;iiirv  excieptiem 
iipplie;.s  te)  e:e)mmunie:iitie)n.s  anel  weak 
|)roelue:t  be;twe;e;n  an  iitleaneey  anel  plan 
iielue:iary  e:e)ne;e;rning  plan 
administriition  anel  othe;r  fielue:iiiry 
iie:tivitie;.s.  iinel  mil  te)  e:ommunie;iitions 
maele;  eir  docunie;nts  ])re;piire;el  to  iiid  the; 
fielue:iary  ])e;rse)nally  eir  for  .settleir  iie;ts. 
See  Solis  v.  The  Pood  Pinplovers  Ijd)or 
Relations  Ass'n,  (544  F.3d  221  (4th  Cir. 
2011).  This  jaeivision  shemld  neit  be; 
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int(!rpr(!ted  as  excluding  consideration 
hy  the  administrative  law  judge  of  Other 
rehivant  exce])tions  to  the  jirivileges. 

IV^  Fconomic  Impact  and  Paperwork 
liurdens 

A.  Sinuiiuirv 

'I’he.se  final  r(;gulations  implement 
amendments  made  hy  section  (itiOf)  of 
the  Affordahh;  dare  Act,  which  added 
FRISA  section  521.  As  discussed  (xnlier 
in  this  j)reaml)le.  FRISA  .section  521 
l)rovides  the  Secretary  of  Labor  with 
new  enforcement  authority  over 
MfiWAs.  Specifically.  FRISA  section 
521(a)  authorizes  the  Secretary  to  issue 
cea.se  and  desist  orders,  without  j)rior 
notice  or  a  hearing,  when  it  a])pears  to 
the  Secretary  that  a  MFWA’s  alleged 
conduct  is  fraudulent,  creates  an 
immediate  danger  to  the  ])ul)lic  safetv  or 
welfare,  or  causes  or  can  he  reasonably 
expected  to  cause  significant,  imminent, 
and  irre])aral)le  ])uhlic  injurv.  This 
section  also  authorizes  the  Secretarv  to 
issue  a  summary  ord(!r  to  seize  the 
assets  of  a  MF\VA  tin;  Secretary 
determin(!s  to  l)e  in  a  financially 
hazardous  condition,  'fluise  final 
uignlations  im])lem(mt  FRISA  section 
521(a)  l)v  .s(!tting  forth  procedures  the 
S(u:retary  will  follow  to  issue  ex  parte 
C(!a.se  and  desist  and  summarv  seizure 
orders. 

FRLSA  .section  521(h).  as  added  hv 
Affordal)le  dare  Act  section  ()()()5, 
])rovides  that  a  person  that  is  adver.scdy 
affected  hv  the  issuance  of  a  c:ea.se  and 
(hisist  order  may  retpiest  an 
administrative  hearing  regaiding  the; 
order.  'I'hese  final  regulations  also 
implement  the  reciuirements  of  FRISA 
section  521(h)  hy  describing  the 
procedures  before  the  Office  of 
Admini.strative  Law  judges  (OALj)  that 
will  apply  when  a  j^erson  .s(!eks  an 
admini.strative  hearing  for  review  of  a 
cease  and  desist  order.  These 
regulations  maintain  the  maximum 
degrcie  of  uniformity  with  rules  of 
imictice  and  procedure  under  2t)  dFR 
|)art  18  that  generally  apjjly  to  matters 
Indore  tlu;  OAL).  At  the  same  time,  th(!.se 
regulations  reflect  the  uniciue  nature  of 
orders  i.ssued  under  FRISA  .section  521, 
and  ari!  controlling  to  the  extend  they  are 
inconsi.stent  with  2t)  dFR  part  18. 

//.  Exacuiiva  Ordar  12H66  and  l  ‘J5li3 
Htalainant 

Fxecutive  Orders  128()(j  and  13583 
direct  agencies  to  a.s.s(!ss  all  costs  and 
Inmedits  of  available  regulatory 
alternatives  and,  if  regulation  is 
nece.ssary,  to  select  regulatorv 
approacluis  that  maximize  net  leenefits 
(including  potential  economic, 
environmental,  ])uhlic  health  and  safety 


(dfects,  di.stril)utive  im])act.s,  and 
(uputy).  Fxecutive  Ord(!r  13583 
(Muphasizes  the  importance  of 
(luantifving  l)oth  costs  and  benefits,  of 
iHulucing  costs,  of  harmonizing  and 
streamlining  rules,  and  of  |)romoting 
flexihilitv.  It  al.so  nujuires  federal 
agenci(!s  to  develop  a  ])lan  under  which 
the  agcmcies  will  j)(!riodicall v  revi(!W 
their  existing  significant  regulations  to 
make  the  agencies’  regulatorv  programs 
mon;  effective  or  le.ss  l)urden.some  iu 
achieving  their  regulatorv  objectives. 

Under  Fxecutive  Order  12888,  a 
r(!gulatorv  action  deemed  "significant" 
is  .sul)ject  to  the  reciuiremeids  of  the 
Fxecutive  Order  and  review  hy  the 
Office  of  Management  and  Budget 
(OMB).  Section  3(1]  of  the  Fxecutive 
Order  dedines  a  "significant  regulatorv 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
effect  on  the  economy  of  Si  00  million 
or  more,  or  adversely  and  materiallv 
affecting  a  sector  of  the;  economy. 
])roductivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  govea  nnumts  or 
communities  (al.so  referred  to  as 
"(;conomically  significant"):  (2)  creating 
serious  incoiisistcmcv  or  otlua  wi.se 
interfering  with  an  action  taktm  or 
])lanned  hy  amdher  agency;  (3) 
mat(!rially  altering  the  budgetary 
impacts  of  eutithauent  grants,  user  feiis, 
or  loan  programs  or  the  rights  and 
obligations  of  ixjcipients  theniof;  or  (4) 
raising  novel  legal  or  ])olicy  issiujs 
arising  out  of  legal  mandates,  the 
Pr(;si(Ient’s  ])rioritie.s.  or  the  |)rinciple.s 
set  forth  in  the  Fx(!cutive  Order. 

These  regulatory  actions  are  not 
economically  significant  within  the 
meaning  of  .section  3(f  )(1)  f)f  the 
Fxecutive  Order.  However,  OMB  has 
determined  that  the  ac:tions  are 
significant  within  the  meaning  of 
section  3(f)(4)  of  the  Fxecutive  Order, 
and  the  Department  accordingly 
provides  the  following  as.sessment  of 
their  potential  benefits  and  costs. 

1.  Need  for  Regulatorv  Action 

Properly  .structured  and  managed 
MFVVAs  that  are  licemsed  to  operate  in 
a  State  provide  a  viable  option  for  .some 
employers  to  ])urchase  aff()rdal)le  health 
insurance  coverage!.  However,  some 
MfAVAs  are!  marketiid  hv  unlicenstul 
entities  attempting  to  avoid  State 
insurance  r(!.serve.  cent ril)ut ion,  and 
consumer  |)rotection  n!(]uirements.  Bv 
avoiding  these  recjuirements.  such 
(!ntiti(!.s  ofUiii  are  al)le  to  markeit 
insurance  coverage  at  lower  rates  than 
licensed  insurers,  making  them 
particularly  attractive  to  some!  small 
emi)loyers  that  find  it  diffievdt  to  obtain 
affordable  health  insurance  coverage  for 


their  employees.  Due  to  insufficient 
funding  and  inade{|uate  ni.serves.  and  in 
.some  situations,  fraud,  some  MFWAs 
have  l)ecome  insolvent  and  unal)le  to 
])ay  Ixiiiefit  claims.  In  addition,  certain 
])romoter.s  .set  up  arrang(!ment.s  that  they 
claim  are  not  MFWAs  sul)jec;t  to  state 
insurance  r(!gulation.  because  they  are 
estalilished  |)ur.suant  to  collective 
bargaining  agreements.  Often,  however, 
these  c.ollective  l)argaining  agreeimiiits 
are  nothing  mon!  than  shams  desigmul 
to  avoid  state  insurance  regulation. 

Fmploye(!.s  and  their  dependents  have 
l)ecome  finaiu:ially  r(!.spon.sihle  for 
paying  medical  claims  they  presumed 
w(!re  cover(!d  Iw  insurance  after  ])aying 
health  insurance  premiums  to 
fraudulent  MFWAs.’’  The  impac:t, 
financial  and  otherwise,  on  individuals 
and  families  can  he  d(!va.stating  when 
MFWAs  become  insolvent.  Moreover. 
(!mployee.s  and  their  dependents  may  he 
de])riv{!d  of  medical  services  if  they 
cannot  afford  to  pay  medical  claims  out- 
of-j)ocket  that  are  not  paid  hv  the 
MFWA. 

Before  the  enactm(!nt  of  FRISA 
,s(!clion  521,  the  D(!partment’s  ])rimarv 
enforcement  tool  against  fraudulent  and 
ahusiv(!  MFW^As  was  court-ord(!r(!d 
injunctive  r(!li(!f.  In  order  to  ol)tain  this 
r(!lief,  the  D(!partment  must  i)re.sent 
evid(!nce  to  a  federal  court  that  an 
FRLSA  fiduciary  l)r(!ach  oc:curred  and 
that  the  Dei)artment  is  likely  to  ])revail 
l)a.s(!d  on  the  merits  of  the  case. 

Uatlun  ing  sufficient  evid(!nce  to  ])rove  a 
fiduciary  breach  is  time-consuming  and 
labor-intensive,  in  most  cases.  h(!cau.se 
the  Department's  investigators  must 
work  with  poor  or  nonexistent  financial 
records  and  uncooperative  parties.  As  a 
result,  the  De])artment  at  times  has  he(!n 
unable  to  shut  down  fraudulent  and 
abusive  MFWAs  (|uicklv  enough  to 
pre.serve  their  a.ssets  and  ensure  that 
outstanding  Inniefit  claims  are  timely 
paid. 

States  al.so  encountered  problems  in 
their  enforcement  efforts  against 
MFWAs  in  the  absence  of  federal 
authority  to  shut  down  fraudulent  and 
ahusivt!  MFWAs  nationally.  When  one 
.State  succ(!eded  in  shutting  down  an 
abusive  MFWA,  in  sonu!  ca.ses,  its 
oi)erator.s  ct)ntinued  operating  in 
another  Stat(!.'‘  FRLSA  section  521 
provides  the  Department  with  .stronger 
l(!gal  r(!medies  to  combat  fraudulent  and 
abusive  MFWAs. 

FRLSA  .section  521(1]  ])rovides  lh(! 
.S(!cr(!tary  of  Labor  with  tlu!  authority  to 
promulgate  regulations  that  may  h(! 
neces.sary  and  approi)riate  to  carry  out 
the  D(!partment’.s  authority  under  FRLSA 


"'C/XO  supra  noti;  2. 
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.section  .'121.  The.se  regulations  are 
necessary,  hecau.se  they  set  forth 
standards  and  procedures  the 
Department  would  use  to  iin])leinent 
this  new  enfonamient  authority.  They 
al.st)  an;  neces.sary  to  provide  j)roce(lure.s 
that  a  per.son  who  is  adverselv  affected 
hy  the  issuance  of  a  cea.se  and  desist 
order  may  follow  to  recpie.sl  an 
administrative  hearing  njgarding  the 
order  pursuant  to  FRISA  .section  .'121(1)). 

2.  liRl.SA  .Section  .'121(a)  and  (e).  Fx 
Parte  ('.ease  and  Desist  and  .Summary 
.Seizure  Order.s — Midti])le  Km])lover 
Welfare  Arrangements  (29  (d*'R 
2.'l(i()..'121-l) 

a.  flenefits  of  Final  Rules 

As  discu.ssed  earlier  in  this  preamble. 
FRhSA  section  .'121(a)  authorizes  the 
.Secretary  to  issue  an  ex  parte  cea.se  and 
desist  order  if  it  aj)pears  to  the  .Secretary 
that  the  alleged  conduct  of  a  MEWA  is 
fraiululent,  or  creates  an  immediate 
danger  to  the  ])uhlic  safetv  or  welfare,  or 
is  causing  or  can  reasonahlv  he  exi)ected 
to  cause,  significant,  imminent,  and 
irreparable  public  injurv.  ERl.SA  section 
.'121(e)  allows  the  .Secretary  to  issue  a 
summary  seizure  order  if  it  appears  that 
a  MEWA  is  in  a  financially  hazardous 
condition.  The.se  final  regulations 
im])lement  the  De])artment’s  enhanced 
enforcement  authoritv  hv  .setting  forth 
the  standards  and  |)rocedure.s  the 
Department  will  follow  in  i.ssuing  cease 
and  desist  and  sununarv  seizure  order.s. 
They  al.so  define  important  statutory 
terms  and  clarify  the  scope  of  the 
Dej)artment’.s  authority  under  ERl.SA 
.sections  .'121(a)  and  (e). 

ERl.SA  .section  .'121  and  these  final 
regulations  will  potentially  benefit 
aj)proximately  two  million  MEWA 
|)articipant.s  ■  hy  ensuring  that  MEWA 
assets  are  jire.servetl  and  benefits  timely 
l)aid.  In  some  ca.ses,  individuals  have 
incurred  significant  medical  claims 
before  they  learn  that  their  claims  are 
not  being  paid  hv  imj)roperlv  operated 
MEW  As  and  that  they  are  responsible 
for  paying  the.se  claims  out-of-pocket. 
These  regulations  will  helj)  such 
individuals  avoid  the  financial  hardship 
and  adverse  health  effects  that  result 
from  unpaid  health  claims.  Thev  al.so 
will  benefit  health  care  providers  that 
are  detrimentally  impacted  when  they 
are  not  paid  for  .services  thev  have 
performed.  ERl.SA  section  .'j21  and  these 
final  regulations  al.so  will  im])rove 
Ml'AVA  compliance  and  deter  abusive 
practices  of  fraudulent  MEW  As. 

' 'I'liir  DcpartiiKMil's  (!stiiniit(;  is  hascul  on  IIk! 
nuinlxM'  of  Ml'iWA  participanis  roporlod  on  lt)(!  2010 
Fonn  M-1.  I’loaso  nolo  Itial  lliis  is  an  undorcounl. 
t)(H:aiis(!  till!  Form  M-1  didlnilion  ol  participants 
sp(M:iiicidlv  (!.\(:lnd(!S  d^p(!nd(!nts. 


j)otentially  les.sening  the  need  for  future 
use  of  these  provisions.  As  a  result  of 
these  stiitutorv  tind  regulatory 
provisions,  the  Deiitirtment  will  he  tihle 
to  tiike  enforcement  action  tigaiti.st 
friiudulent  atid  tihusive  MEW  As  mttch 
more  tiuickly  tiiul  efficiently  th.tn  under 
j)rior  hiw.  (’.otnmon  exiun])les  of  such 
fraudulent  and  abusive  coiuhtct  iticlude 
a  systematic  failure  to  jitiy  benefits 
cliiims  or  a  diversion  of  ])remiums  for 
liersonal  use.  For  ex;itn])le.  iMiiployttrs 
Mittttitl.  a  MEWA  coveritig  22.{)()() 
individuals  which  turned  out  to  he  a 
nationwide  health  insurance  fraud, 
tidverti.sed  deceptively  low  |)retniitm 
rates  that  were  iar  less  than  neces.sary  to 
pay  promised  benefits  and 
mi.srepresented  that  the  benefits  were 
fully  insured.  Operators  of  this  MEWA 
misused  and  misajipropriated  premiums 
so  extensively  that  hy  the  time  the 
De])artment  was  able  to  shut  down  the 
MEWA  and  ajuioint  an  imle])endent 
fiduciary  to  take  over,  the  fraud  left  .S27 
million  in  unpaid  benefits.  With  this 
new  authority,  the  Department  can  take 
steps  to  ])rotect  plan  ])articipants  and 
small  emjiloyers  much  earlier  in  the 
proce.ss  and  before  a  MEWA’s  a.ssets 
have  been  exhausted.  In  addition,  the 
Department  will  he  able  to  take  action 
against  fraudulent  and  abusive  MEW  As 
nationallv,  which  will  prevent 
unscru])ulous  MliWA  o])erator.s  from 
moving  their  o])erations  to  another  .State 
when  they  are  shut  down  in  a  .State. 

1).  (;ost.s  of  the  Final  Rules 

As  discussed  earlier  in  this  ])reamhle, 
the  final  rules  provide  standards  and 
|)rocedure.s  the  Department  would 
follow  to  issue  ex  j)arte  cea.se  and  desist 
and  summarv  .seizure  orders  with 
resjject  to  MEW  As.  The  Department 
does  not  exj)ect  the  rules  to  im])ose  any 
significant  costs,  because  it  does  not 
re(]uire  anv  action  or  impo.se  anv 
reciuirements  on  MEWAs  as  defined  in 
ERl.SA  section  .8(40).  1’herefore,  the 
De])artment  concludes  that  the  final 
rules  would  enhance  the  Department’s 
ability  to  take  immediate  action  against 
fraudulent  and  abusive  MEWAs  without 
imposing  major  costs. 

8.  ERl.SA  .Section  .'j21(h),  Rrocedures  for 
Administrative  Hearings  on  the  Issues  of 
(]ea.se  and  Desist  Orders — Multijile 
Em|)lover  Welfare  Arrangements  (2‘) 

CFR  2.'^)71.1  'rhrough  2.'')71.12) 

a.  benefits  of  Final  Rule 

The  De])artment  ex|)ect.s  that 
administrative  hearings  held  ])ur.suant 
to  ERl.SA  section  .'521(1))  and  the 
])rocedmes  set  forth  in  the  final 
regulations  would  benefit  tbe 
Department  and  ])arties  retiuesting  a 


hearing.  The  Depaitment  foresees 
improved  efficiencies  through  use  of 
administrative  hearings,  hecau.se  such 
hearings  should  allow  the  ])ai1ies 
involved  to  obtain  a  decision  in  a  more 
timely  and  efficient  manner  than  is 
customary  in  federal  court  i)i()i:eedings, 
which  would  he  the  alternative 
acljudicative  foium.  The  Department 
expects  that  these  final  rules  setting 
foi’th  the  standards  and  proceduies  the 
Dei)artment  would  use  to  im])lement  its 
cease  and  desist  authority  under  ERl.SA 
section  .'521  will  allow  it  to  take  action 
against  fraudulent  and  abusive  MEWAs 
much  more  cpiickly  and  efficiently  than 
under  prior  law.  These  benefits  have  not 
been  (juantified. 

To  access  the  benefit  of  im])roved 
efficiencies  that  would  result  from  an 
administiative  proceeding,  the 
De])ai'tment  conpiared  the  cost  of 
contesting  a  cease  and  desist  order 
under  the  final  regulations  to  the  cost  of 
contesting  an  action  taken  again.st  a 
MEWA  by  the  Dejiartment  before  the 
enac.tment  of  the  Affordable  Care  Act. 
The  De])artment's  primary  enforcement 
tool  against  fraudulent  and  abusive 
MEWAs  before  (longress  enacted  ERl.SA 
.section  .'521  was  court-ordered 
injunctive  lelief.  In  order  to  obtain  this 
relief,  the  Department  must  ])resent 
evidence  to  a  court  that  an  ERl.SA 
fiduciary  breach  occurred  and  that  the 
Depaitment  likely  would  prevail  based 
on  the  merits  of  the  case.  Cathering 
sufficient  evidence  to  prove  a  fiduciary 
breach  is  very  time-consuming  and 
labor-intensive,  in  most  cases,  because 
the  Department’s  investigators  must 
work  with  poor  or  nonexistent  financial 
records  and  uncooj)erative  jiarties. 

The  Dejiartment  believes  that  an 
administrative  bearing  sbould  result  in 
cost  savings  comjiared  with  tbe  baseline 
cost  of  litigating  in  federal  court. 

Becau.se  tbe  procedures  and  evidentiary 
rules  of  an  administrative  bearing 
generally  track  tbe  Federal  Rules  of 
(avil  Procedure  and  Evidence, 
document  production  will  he  similar  for 
both  an  admini.strative  hearing  and  a 
federal  court  ])roceeding.  It  is  unlikely 
that  any  additional  cost  will  he  incurred 
for  an  administi’ative  hearing  than 
would  he  reciuired  to  i)re])are  for  federal 
coui't  litigation.  Moreover,  certain 
admini.strative  hearing  practices  and 
other  new  i)rocedure.s  initiated  hy  the.se 
regulations  are  expected  to  I’esult  in  cost 
.savings  over  court  litigation.  For 
example.  ])arties  may  he  more  likely  to 
ap])ear  pro  se;  the  prehearing  exchange 
is  expected  to  he  short  and  general;  a 
motion  for  discovery  only  will  he 
granted  ujion  a  showing  of  good  cause: 
the  general  formalitv  of  the  hearing  may 
vary,  ])articidarly  depending  on  whether 
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the  ]){!titi()n(:r  is  a])|jeaiing  |)r()  se;  and 
the  administrative  law  judge  would  he 
r(!(iuired  to  make  its  decision 
expeditiously  after  the  conclusion  of  the 
ERl.SA  sijction  .'121  proceeding.  The 
Departnumt  cannot  with  c:ertaintv 
])r(!dict  that  any  or  all  of  th(!se 
c:onditions  will  exist  nor  that  any  of 
th(!.s(!  factors  represent  a  cost  .savings, 
hilt  it  is  likely  that  the  administrative 
hearing  ])roce,ss  will  create  a  consistent 
legal  standard  for  section  .'521 
])roceedings. 

The  Department  invited  jinhlic 
comments  on  the  comjiarative  cost  of  a 
federal  court  ])roceeding  versus  an 
administrative  hearing.  The  Department 
did  not  receive  any  comments  that 
addressed  this  issue. 

b.  Ciosts  of  Final  Rule 

The  Department  estimates  that  the 
cost  of  the  final  regulation  woukl  total 
a])])roximately  S.'548.U0()  annually.  The 
total  hour  burden  is  e.stimated  to  he 
aijproximately  20  hours,  and  the  dollar 
(Kluivalent  of  the  hour  burden  is 
estimated  to  he  a])])roximatelv  $304. 

The  data  and  methodology  u.sed  in 
develo])ing  these  estimates  are 
de.scrihed  more  fully  in  the  Pa|)erwork 
Reduction  Act  section,  below. 

(j.  Papvvw’oik  liaductioii  Act 

This  i.ssuance  of  the  cea.se  and  desist 
order  final  regulation  is  not  subject  to 
the  reiiiiirements  of  the  Fa])erwork 
Reduction  Act  of  1903  (44  IJ.S.C.  :i.3()1 
(U  .sy;(/.),  hecau.se  it  does  not  contain  a 
“collection  of  information”  as  defined 
in  44  U.S.d.  3302(3).  The  Final  Rule  on 
Procedures  for  Administrative  Hearings 
Regarding  the  I.ssuance  of  Cease  and 
Desist  Orders  under  ERISA  section 
321 — Multiple  Em])lover  Welfare 
Arrangements  contains  a  collection  of 
information  and  the  associated  hour  and 
cost  burden  are  discu.ssed  below. 

In  accordance  with  the  reijuirements 
of  the  Pa])erwork  Reduction  Act  of  1993 
(PRA)  (44  IJ.S.C.  3306(c)(2)).  the 
Department  submitted  an  information 
collection  recpiest  (ICR)  to  OMB  in 
accordance  with  44  IJ.S.C.  3307(d), 
contemporaneously  with  the 
publication  of  the  jiropo.sed  regulation, 
for  OMB’s  review  and  solicited  public 
comment.  No  public  comments  were 
received  related  to  the  administrative 
hearing  procedures  for  cease  and  desist 
orders.  OMB  assigned  OMB  control 
number  1210-0148  to  the  KJR  hut  did 
not  a])j)rove  the  KJR  at  the  ])roj)osed  rule 
stage. 

In  connection  with  ])nhlication  oi 
the.se  final  rules,  the  Department 
submitted  a  revision  to  the  KJR  under 
OMB  (Control  Numher  1210-0116.  OMB 
a])j)roved  the  revised  ICR.  which  is 


scheduled  to  expire  on  Fehruarv  2‘). 
2016.  A  copy  of  the  revi.sed  K  JR  mav  he 
obtained  by  contacting  the  PRA 
addres.see  shown  below  or  at  hilp:// 
nnn./feg/n/b.goi'. 

I’RA  ADDRESSEE;  C.  Chri.stopher 
Coshy,  Office  of  Policy  and  Research. 
IJ.S.  Department  of  l.,al)or,  Em|)lovee 
Benefits  Security  Administration.  200 
(Jonstitution  Avenue  NW..  Room  N 
3()47.  Washington.  DC  20210. 

Telejihone  (202)  693-8410;  Fax;  (202) 
219^743.  These  are  not  toll  free 
innnhers. 

This  final  regulation  establishes 
])rocedures  for  hearings  and  apjieals 
before  an  administrative  law  judge  and 
the  Sei;retarv  when  a  MEWA  or  other 
jierson  challenges  a  temporary  cease 
and  desi.st  order.  As  stated  in  the 
Regulatory  Flexibility  Act  analysis 
below,  the  De])artment  estimates  that, 
on  average,  a  maximum  of  10  MEW  As 
would  initiate  an  adjudicatory 
])roceeding  before  an  administrative  law 
judge  to  revoke  or  modify  a  cea.se  and 
desist  order."  Most  of  the  factual 
information  ne(;e.ssary  to  prejiare  the 
])etition  should  he  readily  available  to 
the  MEWA  and  is  expe(;ted  to  take 
approximately  two  hours  of  clerical 
time  to  a.ssemhle  and  forward  to  legal 
ju'ofessionals  resulting  in  an  estimated 
total  hour  burden  of  approximately  20 
hours. 

rhe  Deiiartment  believes  that  MliWAs 
will  hire  outside  attorneys  to  prejiare 
and  file  the  a])])eal,  which  is  estimated 
to  re(|uire  120  hours  at  .$437  jier  hour." 
The  majority  of  the  attorneys’  time  is 
expe(;ted  to  he  spent  drafting  motions, 
petitions,  ])leadings.  briefs,  and  other 


“As  sliitiul  in  llio  l)(!|);irlm(!nfs  UnciniilxM'  1.  201 1 
l■'iK:t  .Shnnl  on  .\16\VA  6nl()n:(Mn(!nl.  till!  I)(!|)iirlnu!nl 
lias  lilod  II!)  civil  complaints  against  MKWAs  since 
1 !)!)(),  ivliicli  averages  approximately  live 
complaints  per  year.  Willi  the  ex|)an(le(l 
enlorcenient  autlioritv  provided  to  the  Oepartmenl 
under  the  AUordahle  ('.are  Act.  the  mmiher  ol  civil 
complainls  hroiiglil  against  MK\V/\s  hv  the 
l)e|)arlnienl  could  increase.  Therelore.  lor  purposes 
ol  this  Paperwork  Kednclion  Act  anaivsis.  the 
DeparInienI  assumes  that  twenty  complaints  will  he 
tiled  as  an  upper  hound.  The  Di^parlnienl  is  nnahle 
to  estimate  the  niimher  olCease  and  desist  orders 
that  will  he  contested:  Ihererore.  lor  |iiir|ioses  ol  this 
analysis  it  assnmes  that  hall  Ol  the  NtlAVAs  will 
contest  cease  and  desist  orders.  The  Departmenfs 
laci  sheet  on  MIAVA  enlorcenient  can  he  lonnd  on 
the  hli.SA  Wei)  site  at  /i///i.//n  n  iv.(/o/.goi'/e/).so/ 
}ic\vsr(i(>in/lnMI’A\'A(^nl()rc:t!ni(-nl. 

''The  Deparlmenl's  estimate  lor  the  allornev's 
honriv  rale  is  taken  Ironi  the  l.allev  Matrix  which 
provides  an  estimate  ol  legal  service  lor  t:ourl  cases 
in  the  IK)  area.  It  can  he  Idnnd  at  /i(/p:// 
n  inr./f///evm(dn.Y.com/.sce./i/m/.  The  esiiniale  is  an 
average  olTlie  4-7  and  it- It)  vears  olOxperience 
rates.  The  pro|)osed  ride  included  an  estimate  ol  41) 
hours  ol  outside  altornev  time  lor  an  administrative 
ajipeal.  Though  no  comments  were  suhmitted  on 
that  estimate  and  we  cannot  state  an  estimate  with 
certainiv.  alter  lurlher  consideration  ol  the  potential 
tasks  involved  we  determined  that  a  higher  numher 
would  he  more  a|)propriale. 


(locinnitnts  relating  to  tin;  (;a.s(;.  Based  on 
the  foregoing,  the  total  estimated  U;gal 
cost  assoi;iated  with  the  information 
collection  would  he  aj)proximatelv 
$34,840  per  iietition  filed.  Additional 
costs  material  <md  mailing  (;osts  are 
estinicited  iit  aiiproximately  $30. 00  per 
petition. 

7Vpe  oj  R(‘\’i(Av:  New. 

Agency:  Employee  Benefits  Sttciirity 
Administnition. 

Final  Rule  on  Procedures  for 
Admini.slnitive  Hearings  R(;garding  the 
Issuance  of  (Jea.se  itnd  Desi.st  Orders 
under  ERKSA  section  321 — Multiple 
Em])lover  Welfare  Arrangements. 

OMB  Nuinbor:  1 210-01 48. 

/\//cc/cf/  Public:  Bnsine.ss  or  other  for 
])rofit;  not  for  |)rofil  institutions;  State 
government. 

Respondents:  10. 

Responses:  10. 

Estimated  Total  Barden  Honrs:  20 
hours. 

Estimated  Total  Barden  dost 
(Operating  and  Maintenance):  $348,900. 

D.  RegnlatoiY  Elexibilitv  Act 

The  Regulatory  Flexibility  Act  (3 
IJ..S.(J.  601  et  seij.)  (RFA)  applies  to  most 
Federal  rules  that  are  subject  to  the 
noti(;e  and  comment  recpiirements  of 
.section  333(1))  of  the  Administrative 
Procedni'e  Act  (3  I J. .$.(].  331  et  .set/.). 
IJide.ss  iin  ;igen(;y  certifies  that  such  a 
iTile  will  not  have  a  .signifi(;ant 
economic  impact  on  a  substantial 
numher  of  small  entities,  section  603  of 
the  RFA  retiitires  the  agency  to  present 
an  initial  regiihitorv  flexihilitv  anaivsis 
at  the  time  of  the  ])uhlication  of  the 
notice  of  propo.sed  rulemaking 
deso'ihing  the  impact  of  the  rule  on 
small  entities.  Small  entities  in(;hide 
small  husines.ses,  organizations  and 
governmental  jitrisdictions.  In 
accordance  with  the  RFA.  the 
Department  prepared  an  initial 
regulatory  flexibility  analysis  at  the 
propo.sed  rule  stage  and  requested 
comments  on  the  anaivsis.  No 
comments  were  received.  Below  is  the 
Dejiartment’s  final  regulatorv  flexibility 
analysis  and  its  certification  that  the.se 
final  regulations  do  not  have  a 
significant  economic  im])act  on  a 
substantial  number  ofsiiiiill  entities. 

The  De|)artment  does  not  have  data 
regarding  the  total  ninnbt;!'  of  MEW  As 
that  currently  exist.  The  best 
information  the  De])ai'tment  has  to 
estimate  the  number  of  MEW  As  is  based 
on  filing  of  the  Form  M-1,  which  is  an 
annual  re])ort  thiit  MEWAs  itnd  (;ertain 
collectivelv  bargained  arrangements  file 
with  the  Department.  Form  M-1  was 
filed  with  the  Department  by  436 
MEWAs  in  2()1().  the  latest  year  for 
which  data  is  available. 
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The  Small  Bnsimj.ss  Admini.stration 
uses  a  size  standard  oi  le.ss  than  .S7 
million  in  average  annual  nuieipts  to 
det«;rmine  wluither  l)usiiu!ss(!s  in  the 
finance  and  insurance  sector  an;  small 
entities.'"  Whih;  the  Department  do(!s 
not  collect  nivenne  information  on  the 
Form  M-1.  it  do(!s  collect  data  regarding 
the  nnml)(;r  of  participants  covercid  hv 
Ml'iWAs  that  file  Form  M-1  and  can  use 
average  |)reminm  data  to  (hitermine  the 
nnmiMT  of  MFWAs  that  an;  small 
entiti(!s  hecan.si!  tluiv  do  not  exciHul  the 
S7  million  dollar  threshold.  For  2000. 
the  average  annual  pnnninm  for  singk; 
coverage  was  .S4.717  and  the  average 
annual  pnnninm  for  familv  c.overage 
was  .Si 2.()‘)(). ' '  (k)ml)ining  the.se 
premium  estimates  with  estimates  from 
the  (Current  Fopidation  Survey  nigarding 
the  fraction  of  policiiis  that  are  for  single 
or  family  coverage  at  employers  with 
le.ss  than  500  workers,  the  De])artment 
estimates  a})j)roximat(dv  (it)  percent  of 
MFWAs  (238  MFWAsl  are  small 
entities. 

In  ord(!r  to  develo])  an  (‘.stimate  of  the 
mnnher  of  MFWAs  that  conld  become 
subject  to  a  c(;a.se  and  desi.st  ord(!r.  the 
I)ej)artment  examimnl  the  mnnher  of 
civil  claims  the  D(!partment  filed  against 
MFWAs  since  lA’  l‘)t)().  During  this 
time.  th(!  D(!])artment  filed  !)?)  civil 
complaints  against  Ml-iWAs.  an  average 
of  approximatidy  fiv(!  com])laint.s  ])(;r 
vear.  For  purposes  of  this  analvsis.  the 
Dt!])artment  luilieves  that  an  average;  of 
twenty  complaints  a  y(;ar  is  a  r(;asonal)le 
upper  hound  (;stimate  of  the;  nnml)(;r  of 
MFWAs  that  could  he  sul)jt;ct  to  a  cease 
and  desist  order  and  that  half  this 
mnnher.  or  an  average;  e)f  ten  exemplaints 
a  ye;ar.  is  ii  re;a,se)ncil)le;  U])])e;r  heennel 
e;stimate;  e)f  the;  numl)e;r  e)f  MFWAs  that 
e;e)edel  he;  e;xpe;e:te;el  te)  re;e]ue;st  an 
Jiehninistrative;  he;;n’ing  in  a  ye;ar. 

Baseel  een  the;  fe)re;ge)ing.  the; 

De;partme;nt  e;stimate;s  that  the;  gre;ate;.st 
numl)e;r  e)f  small  MFWAs  likely  te)  he; 
sul)je;e:t  te)  a  e:e;ase;  anel  ele;sist  e)rele;r  (20/ 
2.38  e)r  7.8  |)e;re;e;nt)  anel  the;  gre;ate;st 

I  I.S.  .Siiiiiit  Husiiutss  Adininislration.  "'ralih^  ol 
.Small  liiisiiu'ss  .Si/.a  .Standards  Ntalcliiul  to  N'nrili 
.XmiM’ican  Indiislrv  (lassiUcatinn  System  e'.()d(!s." 
Iilll)://\v\v\\  .slHi.fiiiv/sili-s/dcliitill/lili-s/ 

Si/.f  Sliinddrds  'r(dilr.i)dl. 

"  Kaiser  l■'a^dlv  l''iiimdatii)n  and  ll(sdtli  Kesearili 
I'idncatiiinal  I'rnst  '■lanplnyer  Health  niniefits.  liOtl!) 
Annual  .Snrviyv."  The  r(-|)()iied  jimnhers  an;  Irnm 
I'Ahihit  \.2  and  are  Inr  the  cati^^firv  .Annual,  all 
.Small  l•'irms  (:t-ll);i  workers). 

With  the  ■■spamhai  mdon.imumt  anthorit\ 

|ir(i\  ided  to  tiu!  I)e|)artment  imdia'  tlu^  .Miordahh; 
Ciiirt!  .Act.  the  mnnher  olCivil  complaints  hrought 
against  MIAV.As  hv  tin;  Departmimt  conld  iniaease. 

1  In^relore.  lor  pnrposirs  ol  this  analvsis.  th(? 
Department  assumes  that  twimtv  complaints  will  hi! 
Hied  as  an  upper  hound.  The  Department  is  unahle 
to  estimati;  thi!  numlH!r  ol  cease  and  desist  orders 
that  will  Ik-  cont(!sled:  therelore.  it  assumes  that  hall 
the  MlAV.Xs  will  contest  cisiseand  diisist  orders. 


numht;r  e)f  MFWA.s  like;ly  te)  pe;titie)ti  f))r 
<m  itelmini.stnitive;  ht;aring  (10/238  t)r  3.0 
l)e;rt:t;nt)  re;pre;se;nts  a  small  fr;it:tie)n  t)f 
lht;te)tai  mnnl)t;r  t)f  sintill  MFWAs. 

At:t:e)rtlingly.  the;  Dt;piirttne;nt  ht;re;l)y 
e;t;rtifit;s  that  the;.st;  fimil  re;gulatie)ns  will 
nt)t  hitve;  ;i  signifit:ant  t;t:t)tie)mit  itiipaed 
t)n  a  suhsliintial  numl)t;r  t)f  sintill 
t;nlitit;s. 

/;.  Vnfiindad  Maiulatas  liaforni  Act 

l''e)r  |)tir])t)st;s  e)f  the;  I  Infitnele;tl 
M;melitte;s  Re;fe)rm  Ae:t  t)f  1003  (2  IJ.S.Ci. 
1301  f.“/  .sf.T/.).  its  we;ll  as  Fxe;e:ittive;  ()rele;r 
12873.  the;se;  fimtl  rttle;s  eh)  ne)t  i)ie:h)tle; 
any  ie;ele;r;il  manehite;  that  may  rnsult  in 
e;x])e;nelititre;s  by  .Stiite;,  le)e:al.  e)r  trih.il 
ge)ve;rnme;nts.  e)r  the;  private;  .se;e;te)r. 
whie;h  may  impo.se;  ;m  anmtal  l)urele;n  e)f 
Si 00  millie)n  aeljtiste;el  leer  inflat ieen  sint:e; 
1003. 

F.  Fxcciitivc  Order  13Fd2 

Whe;n  an  age;ne:y  pre)mulgate;s  it 
re;gtilatie)n  that  hits  fe;ele;ralism 
imi)lie;atie)ns.  Fxe;e:nlive;  ()rele;r  13132  (04 
FR  43233.  Angnst  10.  1000).  re;einire;s  the; 
Age;ne:y  te)  ])re)viele;  a  fe;ele;ralism 
sttmmcirv  im])iie:t  .st;tte;me;nt.  Ihtrsn:mt  te) 
.se;e.tie)n  0(e:)  t)f  the;  ()rele;r.  stie  h  a 
statt;me;nt  must  ine:htele;  :i  ele;.se:ri])tie)n  e)f 
the;  e;xle;nl  e)f  the;  ;ige;ne:y’s  e;e)nsult<ttie)n 
with  Stiite;  iinel  leteiiil  e)ffie:iiils.  it 
summiirv  e)f  the;  iiitture;  e)f  lhe;ir  e:e)ne:e;rns 
itnel  the;  age;ne;y’.s  |)()sitie)n  stii)|)()rting  the; 
ne;e;el  te)  i.ssue;  the;  re;gulatie)n.  anel  it 
state;me;nt  e)f  the;  e;xte;nt  te)  whie:h  the; 
e;e)ne:e;rns  eif  the;  .Stiite;  hitve;  he;e;n  me;t. 

This  re;gulalie)n  hits  fe;ele;riilism 
im])lie:iilie)ns.  l)e;e;ause;  the;  .State;s  anel  the; 
Fe;ele;riil  (’ie)ve;rnme;nt  share;  ehial 
juriselie:lie)n  e)ve;r  MFWAs  that  are; 
e;mple)ye;e;  l)e;ne;fit  |)lims  eer  hetlel  pliin 
a.sse;ts.  (h;ne;rally.  .State;s  art;  |)rimarily 
rt;spe)nsil)lt;  leer  e)vt;rst;t;ing  the;  finant;iiil 
st)itntlne;ss  anel  lit:e;nsing  e)f  MFWAs 
unelt;r  State;  insurants;  laws.  I'ln; 
Dt;partmt;nt  t;nft)re:e;s  FRKSA’s 
])re)visit)ns.  int;lueling  its  fielut;iarv 
re;spe)nsil)ility  ])re)visie)ns  iigainst 
MFWAs  thiit  art;  ICRISA  pliins  t)r  that 
ht)ltl  eer  exmtre)!  ])lan  iisst;ts. 

()vt;r  the;  yt;iU's.  the;  Dt;i)iirlmt;nt  anel 
.State;  insnrimt:t;  elt;piirtmt;nts  hitve; 
we)rke;el  e;le),st;ly  itnel  t;e)e)relitiiett;tl  tht;ir 
ietvt;stigietie)tis  ittttl  e)lht;r  aediettis  agititist 
fritteehele;ttt  ittttl  ahttsive;  MFWAs.  Fe)r 
etxattiple;.  IdkSA  rttgiettial  e)ffit:e;s  hitve; 
ttte;t  with  .State;  e)ffie:iitls  in  the;ir  rt;gie)tis 
ittiel  ])re)viele;el  ittfttrtttalieiti  tit;t;e;ssiirv  fttr 
.Stittt;s  te)  t)l)ti)i)t  t:e;i).st;  ittttl  tle;sisl  etrtittrs 
It)  .stt)|)  ahusivt;  ittiel  inst)lve;eil  MI'AVAs. 
Tlti;  Dt;i)artme;til  itlst)  hits  rt;lit;el  ettt 
.Stittees  te)  uhlain  t:t;i).st;  intel  tlt;sisl  orelttrs 
itgaiti.st  Ml’AVAs  itt  itttlivitluiil  .Stateis 
while;  it  ptirs)it;tl  invt;stigi)tit)tis  te)  gi)the;r 
snffie:ie;)it  e;vitlt;)ie:t;  It)  uhtitin  itijuttedive; 
rt;lit;f  in  the;  ft;ele;ral  e;e)t)rts  te)  shut  tlt)wti 
MfiW'As  ni)tie))tally.  .Stalt;s  have;  e)ftt;)t 


lt)l)l)it;el  ft))' stre))ige;r  fe;elt;riil  t;)tft)re:e;)tit;)it 
tt)e)ls  te)  he;!])  e:t))nl)itt  frat)tlttlt;)tl  ittttl 
ins()lvt;nl  MlAVAs.  By  ])rt)vi(ling 
|)r()t:t;elure;s  iitttl  slittttlards  the; 

Dt;pi)rtnit;itt  wttttlel  fulleiw  let  issue;  t;x 
])iirle;  ce;i).st;  itnel  tlt;si.st  itnel  stnttntitry 
.se;iztirt;  t)rtle;rs  itnel  jereivitlittg  ])rt)e;e;dure;s 
ft))'  ii.se;  by  iteintiitistrative;  hiw  jtielge;s  iitttl 
the;  .St;t;rt;liiry  t)f  Liihor  wht;n  a  MFWA  eir 
t)tht;r  pt;r.st)n  chiillt;ngt;s  it  te;nipt)ritry 
t:t;ii.st;  itnel  dt;sist  en  tletr.  tht;st;  final  rtilt;s 
ii(ltlre;ss  the;  .Stiite;s’  t:e)iit:t;rns  anel 
t;nhimt:t;  the;  .Stiite;  anel  Ft;tle;ritl 
(;e)vt;rnme;nt's  jetint  inissieni  te)  tiike; 
innne;tliiitt;  iit;!it)n  iigainst  friiutlulnnt  itnel 
ithusivt;  MFWAs  anel  limit  the;  le)sse;s 
sttffe;rt;tl  by  Atnt;rie:an  wt)rkt;rs  anel  the;ir 
fitmilit;s  whe;n  ahusivt;  MFWy\s  l)t;t:t)mt; 
inst)lvt;nt  itnel  fail  tt)  retimhtir.st;  me;elie:al 
t:laims. 

List  of  SuhjecIs 

29  CFIi  Fail  2560 

Atlministralive;  pratdict;  anel 
])rt)t:t;tlurt;.  Fm])le)yt;t;  wttlfart;  l)t;ne;iit 
])litiis.  Finplt)yt;t;  Re;lirt;mt;nt  Intxnnt; 
.St;t:urity  At:t,  Litw  t;nfe)rt:t;nie;nt, 

Fetnsiems.  Multiple;  t;m])le)yt;r  wt;liare; 
itrrinige;nit;nts.  (;t;ast;  anel  elt;sist.  .St;izttrt;. 

29  CFU  Fart  257 1 

Atlininistriitive;  jintclieit;  anel 
l)re)t;t;thirt;.  I'hnj)loyt;t;  l)t;ne;fit  |)lims. 
iMn|)lt)ye;e;  Rt;lirt;nit;nl  lnt:t)nie;  .St;t:urity 
Ae;t.  Multiple;  t;m])lt)yt;r  wt;lfitre; 
iirrimgt;nie;iits.  Law  t;nft)re:e;mt;tit.  (;t;iise; 
itnel  tlt;sist. 

Fttr  the;  retasttiis  st;l  eiut  in  the; 

|)re;imil)le;.  20  (iFK  e:hiipte;r  XXV  is 
iinie;nele;tl  its  fttlletws: 

PART  2560— RULES  AND 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT 

■  1 .  The;  authetrity  eatatietn  fttr  ])iirt  2300 
is  rt;vist;tl  te)  reiatl  as  fttlletws: 

Autheu'ity:  20  IL.S.C.  1002(40).  1  i:i2.  1i:5:i. 
1124.  113.5.  iinel  1151:  anel  .Sncrntiirv  t)f 
Liilior's  Orelnr  1-2011.  77  FR  108H  (|ai).  0. 
2012). 

■  2.  .St;t:tit)iis  2300.321-1  thretugh 
2300.321-4  are;  iitltlt;el  te)  rttael  its  fetllttws: 

§2560.521-1  Cease  and  desist  and  seizure 
orders  under  section  521. 

(ii)  Farpasc.  .Se;t:tie)n  321  (it)  of  the; 
Fmple)ye;t;  Re;lirt;nit;nl  lne:t)nie;  .Se;t;nritv 
At:t  t)f  'l074  (FKISA).  20  IJ.S.C.  1131(a). 
iiutht)rizt;.s  the;  .Se;e:rt;liirv  ttf  Liiheir  te) 
issue;  iin  e;x  piirle;  e;e;ii.se;  itnel  tlt;.si.st  e)rtlt;r 
if  it  iipj)t;iirs  tt)  the;  .Se;t:re;tiirv  that  the; 
iille;ge;ti  t:t)ntlut:t  of  a  multiple;  t;mple)yt;r 
wt;lfiire;  iirrimge;mt;nt  (MFVVA)  untlor 
.se;t:tie)n  3(40)  etf  FRI.SA  is  fraiitlultint.  etr 
t:re;iitt;.s  an  immt;tliiitt;  elange;r  tt)  the; 
puhlie:  safeety  etr  we;lfart;.  etr  is  t;ati.sing  etr 
t:iin  he;  rttasttiiiihly  t;x])t;t:tt;tl  to  t:iiust; 
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significant,  innninent.  and  in'e])aral)le 
public  injury.  Section  .'521(e)  of  ERISA 
authorizes  the  Secretary  to  issue  a 
suinmarv  seizure  ordfa'  if  it  appears  that 
a  MEWA  is  in  a  financially  hazardous 
condition.  An  order  may  apply  to  a 
MEVVA  or  to  persons  having  custody  or 
control  of  ass(!ts  of  the  subject  MI'AVA, 
any  authority  over  inanagenunit  of  the 
subject  MEWA,  or  anv  role  in  the 
transaction  of  the  subject  MEWA's 
business.  'I’lds  section  sets  forth 
standards  and  procedures  for  tlu; 
Secretary  to  issiu;  ex  parte  cease  and 
desist  and  suinmarv  seizure  orders  and 
for  administrative  review  of  the 
issuance  of  such  cease  and  desist  orders. 

(h)  Definitions.  When  used  in  this 
■section,  the  following  terms  shall  have 
the  meanings  ascribed  in  this  ])aragra])h 

(I)). 

(1)  Multiple  oni})Ioyer  wt^lfaw 
(trr(ing(^ni(^n1  (ME\VA)  is  an  arrangement 
as  defined  in  section  3(40)  of  ERISA  that 
either  is  an  em])lovee  welfare  benefit 
jilan  subject  to  Title  1  of  ERISA  or  offers 
lienefits  in  connection  with  one  or  more 
em])loyee  welfare  benefit  jilans  subject 
to  'I’itle  1  of  ERISA.  For  ])ur])o.ses  of 
section  .'521  of  ERISA,  a  Ml'iWA  does  not 
include  a  health  insurance  issuer 
(including  a  health  maintenance 
organization)  that  is  licensed  to  offeror 
provide  health  insurance  coverage  to  the 
public  and  em])lover.s  at  large  in  each 
.State  in  whii:h  it  offers  or  provides 
health  insuraniie  coverage,  and  that,  in 
each  such  .State,  is  subject  to 
com])rehen.sive  licensure,  solvency,  and 
examination  reiiuirements  that  the  .State 
customarily  re(|uire.s  for  issuing  health 
insurance  policies  to  the  jiuhlic:  and 
employers  at  large.  The  term  health 
insurance  issuer  does  not  include  group 
health  plans.  For  puri)oses  of  this 
.section,  the  term  "health  insurance 
coverage"  has  the  same  meaning  as  in 
ERKSA  section  73.'l(h)(l). 

(2)  '/Vie  conduct  of  o  MHWA  is 
froiidident: 

(i)  When  the  MEWA  or  anv  iierson 
acting  as  an  agent  or  employee  of  the 
MEWA  commits  an  act  or  omission 
knowingly  and  with  an  intent  to  dec.eive 
or  defraud  ])lan  ])artici])ant.s,  jilan 
beneficiaries,  emjilovers  or  employee 
organizations,  or  other  members  of  the 
public,  the  .Secretary,  or  a  .State 
regarding: 

(A)  The  financial  condition  of  the 
MEWA  (including  the  MEWA’s 
solvency  and  the  management  of  plan 
assets); 

(B)  'I’he  benefits  ])rovided  by  or  in 
connection  with  the  MEWA; 

(C)  The  management,  control,  or 
administration  of  the  MEWA: 


(D)  The  exi.sting  or  lawful  regulatory 
status  of  the  MEWA  under  Feileral  or 
.State  law;  or. 

(E)  Any  other  material  fact,  as 
determined  by  the  .Secretary,  relating  to 
the  MEWA  or  its  operation. 

(ii)  Fraudulent  conduct  includes  any 
false  statement  regarding  anv  of 
paragraphs  (h)(2)(i)(A)  through 
(h)(2)(i)(E)  of  this  section  that  is  made 
with  knowledge  of  its  falsity  or  that  is 
made  with  reckless  indifference  to  the 
statement's  truth  or  falsity,  and  the 
knowing  concealment  of  material 
iidbrmation  regarding  anv  of  paragrajihs 
(h)(2)(i)(A)  through  (h)(2)(i)(E)  of  this 
section.  Examples  of  fraudulent  conduct 
include,  hut  are  not  limited  to. 
misrepresenting  the  terms  of  the 
benefits  offereil  by  or  in  connection 
with  the  MEWA  or  the  financial 
c:ondition  of  the  MEWA  or  engaging  in 
deceptive  acts  or  omissions  in 
connection  with  marketing  or  sales  or 
fees  charged  to  emjiloyers  or  emplovee 
organizations. 

(3)  The  conduct  of  a  MEWA  creates  an 
immediate  dan<^er  to  the  pid)Iic  safety  or 
welfare  if  the  conduct  of  a  MEWA  or 
any  person  acting  as  an  agent  or 
employee  of  the  MEWA  impairs,  or 
threatens  to  impair,  a  MEWA's  ability  to 
pay  claims  or  otherwise  imreasonahlv 
increases  the  risk  of  nonpayment  of 
benefits.  Intent  to  create  an  immediate 
danger  is  not  reejuired  for  this  criterion. 
Examples  of  such  conduct  include,  hut 
are  not  limited  to.  a  svstematic  failure 

to  jiroiierlv  proce.ss  or  pav  benefit 
claims,  including  failure  to  estahli.sh 
and  maintain  a  claims  procedure  that 
complies  with  the  .Secretary's  claims 
procedure  regulations  (29  (IFR 
2.'5(5()..'5()3-l  and  29  CFR  2.'59().71  .'5- 
2719),  failure  to  e.stahlish  or  maintain  a 
recordkeejiing  sv.stem  that  tracks  the 
claims  made.  ])aid,  or  processed  or  the 
MEWA's  financial  condition,  a 
suhstantial  failure  to  meet  apjilicahle 
disclosure,  reporting,  and  other  filing 
recpiirements,  including  the  annual 
reporting  and  registration  reiiuirements 
under  sections  l()l(g)  and  104  of  ERKSA, 
failure  to  estahli.sh  and  implement  a 
policy  or  method  to  determine  that  the 
MEWA  is  actuarially  sound  with 
a])pro])riate  reserves  and  adetpiate 
underwriting,  failure  to  complv  with  a 
cease  and  desist  order  issuecl  by  a 
government  agency  or  court,  and  failure 
to  hold  plan  assets  in  trust. 

(4)  The  conduct  of  a  MEWA  is  causing 
or  can  he  reasonably  expected  to  cause 
significant,  imminent,  and  irrepar<d)le 
public  injury: 

(i)  If  the  conduct  of  a  MEWA,  or  of  a 
])erson  acting  as  an  agent  or  enijilovee 
of  the  MEWA.  is  having,  or  is 
reasonably  exjiected  to  have,  a 


significant  and  imminent  negative  effect 
on  one  or  more  of  the  following: 

(A)  An  enijilovee  welfare  benefit  ])lan 
that  is.  or  offers  benefits  in  connection 
with,  a  MEWA; 

(B)  The  .s|)on.sor  of  such  plan  or  the 
employer  or  emjilovee  organization  that 
makes  jiayments  for  benefits  provided 
by  or  in  connection  with  a  MEWA;  or 

((])  Flan  partici])ant,s  ami  plan 
beneficiaries;  and 

(ii)  If  it  is  not  rea.sonahle  to  expect 
that  such  effect  will  he  fully  rejiaired  or 
rectified. 

Intent  to  cause  injury  is  not  reijuired 
for  this  criterion.  Examples  of  such 
conduct  include,  hut  are  not  limited  to, 
conversion  or  concealment  of  jiroperiy 
of  the  MEWA;  improper  disposal, 
transfer,  or  removal  of  funds  or  other 
projierty  of  the  MEWA.  including 
unreasonable  com])en.sation  or 
jiayments  to  MEWA  operators  and 
service  providers  (e.g.  brokers, 
marketers,  and  third  partv 
administrators);  emjiloyment  by  the 
MEWA  of  a  person  prohibited  from  .suf;h 
employment  pursuant  to  section  411  of 
I-IRKSA.  and  embezzlement  from  the 
MEWA.  For  juirposes  of  .section  .'521  of 
ld<l.SA.  compensation  that  would  he 
excessive  under  2(5  (IFR  1.1(52-7  will  he 
considered  unreasonable  conijiensation 
or  payments  for  purposes  of  this 
regulation.  Depending  ui)on  the  facts 
and  circumstances,  comiiensation  may 
he  unreasonable  under  this  regulation 
even  it  is  not  excessive  under  2(5  (IFR 
1.1(52-7. 

(.'ll  A  MEWA  is  in  a  financially 
hazardous  condition  if: 

(i)  The  .Secretary  has  probable  cau.se 
to  believe  that  a  MEWA; 

(A)  Is,  or  is  in  imminent  danger  of 
becoming,  unable  to  pay  benefit  claims 
as  they  come  due.  or 

(B)  lias  su.stained,  or  is  in  imminent 
danger  of  sustaining,  a  significant  loss  of 
assets;  or 

(ii)  A  person  responsible  for 
management,  control,  or  administration 
of  the  MEWA's  assets  is  the  subject  of 

a  cea.se  and  desist  order  issued  by  the 
.Secretary. 

((5)  A  lyerson.  for  ]nirpo.ses  of  this 
.section,  is  an  individual,  partnershi]). 
cor])oration,  employee  welfare  heuefit 
])lan.  association,  or  other  entitv  or 
organization. 

(c)  Temporary  cease  and  desist  order. 
(l)(i)  The  .Secretary  may  issue  a 
temporarv  cea.se  and  desist  order  when 
the  .Secretary  finds  there  is  rea.sonahle 
cause  to  believe  that  the  conduct  of  a 
MEWA,  or  anv  person  acting  as  an  agent 
or  employee  of  the  MEW^A,  is  - 

(A)  Fraudulent; 

(B)  (-reates  an  immediate  danger  to 
the  public  .safety  or  welfare;  or 
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((])  Is  causing  or  can  be  reasonalily 
expected  to  cause  significant,  innninent. 
and  iiT(!|)aral)le  public  injury. 

(ii)  A  single  act  or  omission  may  be 
tin;  basis  tor  a  lem|)orary  cea.se  and 
desist  order. 

(2)  A  temporarv  cease  and  desist 
ord(!r.  as  tbe  .SecnMarv  determiiuis  is 
nec(!.ssary  and  ai)i)roi)riate  to  stop  tin; 
comlnct  on  which  tin;  order  is  bascal. 
and  to  |)rotect  the  int(ir(!sts  oi  i)lan 
participants,  plan  b(meficiari(;s. 
employers  or  (anplovee  organizations,  or 
other  memlKirs  of  the  pnl)lic.  mav — 

(i)  I’rohihit  specific  conduct  or 
prohibit  the  transaction  ol  anv  hnsimiss 
oltheMFWA: 

(ii)  I’rohihit  any  ])erson  from  taking 
specified  actions,  or  exercising  authority 
or  control,  concerning  liiiids  or  property 
of  a  MHW.A  or  of  any  (unployee  l)enefit 
plan,  regardless  of  whether  such  funds 
or  property  havi;  hetm  commingled  with 
other  funds  or  ])rop(!rty:  and. 

(iii)  Bar  any  ])erson  either  directly  or 
indirectly,  from  providing  management, 
administrative,  or  other  .services  to  anv 
MIAVA  or  to  an  employee  iMandit  plan 
or  trust. 

(3)  The  .Si!cr(!tarv  may  nupiire 
(iocnimmtation  from  the  subject  of  the 
onh'r  verifying  com|)liance. 

(d)  Hffuct  (>1  Orclur  on  othnr  rnnindics. 

't  he  issnanci!  of  a  temporarv  or  final 
c(!a.s(;  and  desist  order  shall  not 
fon!clo.s{!  the  .S(M:r(!tarv  from  s(!eking 
additional  remedies  under  1]R!SA. 

(e)  Adininisirolivn  h(uirin}>.  (1)  A 
temporary  c(!as(!  and  desist  order  shall 
hecoiiK!  a  final  order  as  to  anv  MFWA 
or  otlier  person  nananl  in  the  onhu'  30 
(lavs  after  such  person  receives  notice  of 
the  order  unless,  within  this  period, 
such  person  nupiests  a  hearing  in 
accordance  with  the  re(|nirem(;nts  of 
this  paragraph  (e). 

(2)  A  person  rcKpuisting  a  hearing 
mn.st  file  a  written  nupm.st  and  an 
answer  to  the  order  showing  cause  whv 
the  ord(;r  should  he  modified  or  .s(!t 
aside.  The  nupuist  and  the  an.swer  must 
he  filed  in  accordance  with  2!)  (d’R  part 
2571  and  §  1 8.4  of  this  title. 

(3)  A  h(;aring  shall  la;  lield 
(ixpeditionsly  following  the  r(!ceipt  of 
the  nKpiest  for  a  hearing  hv  the  C)ffic(! 
of  the  Administrative  haw  |ndg(!s. 
unless  the  jairties  mntiudly  consent,  in 
writing,  to  a  later  dati;. 

(4)  The  decision  of  the  administrative 
law  jn(lg(!  shidl  he  issued  expeditionslv 
ait(!r  th(!  conclusion  of  the  lu;aring. 

(5)  rhe  S(!cretarv  must  off(!r  (widcaici! 
sn])porting  the  findings  made  in  i.ssning 
the  order  that  th(!re  is  nnisonahh*  cause 
to  heliin  e  that  the  MFWA  (or  a  person 
acting  as  an  emjjlovin;  or  agent  of  the 
MIAVA)  engagcul  in  conduct  specified  in 
jjaragraph  (c)(1)  of  this  .s(;ction. 


(ti)  The  person  nupiesting  the  hearing 
has  the  burden  to  show  that  the  order 
should  h(!  inodiiuid  or  S(!t  aside;.  To  me(;t 
this  burden  such  person  must  show  hv 
a  pr(;])on(l(;rance  of  tin;  evid(;nc(;  that 
the  Ml'AVA  (or  a  person  acting  as  an 
(;mploye(;  or  ag(;nt  of  the  MIAVA)  did 
not  (;ngag(;  in  conduct  sp(;cifi(;(l  in 
jjaragraph  (c)(1)  of  this  s(;ction  or  must 
show  that  the  r(;(inirem(;nts  imposed  hv 
the;  order,  are.  in  whole  or  part,  arbitrary 
and  ca|)ricions. 

(7)  Any  t(;mporary  cease;  iinel  desist 
order  for  which  a  h(;iiring  has  h(;(;n 
r(;e|ne;ste;(l  slaill  re;niain  in  efi(;ct  and 
enforceable,  pending  comjjletion  of  the; 
administnetive;  pre)C(;eelings.  uidess 
staye;el  by  the  .Se;cre;tary.  an 
aelmiinstnitive  law  judge,  or  by  a  court. 

(8)  The  Se;cre;tary  may  re;(inire  that  the; 
heiiring  and  all  evidence;  he;  tr(;at(;(l  as 
confidential. 

(1)  Siiinnunv  soi'/Airo  ardor.  (1)  .Subject 
to  i)ieragraphs  (1)(2)  and  (3)  of  this 
.se;(;ti()n.  the;  ,S(;cr(;tarv  may  issue  a 
snnnnary  s(;iznre  order  when  the; 
.Se;cr(;t<u'v  finds  there;  is  probable;  cause 
to  believe;  that  a  MFWA  is  in  ;i 
finiincially  h.izarelons  condition. 

(2)  Fx(:(;pt  iis  ])rovi(l(;el  in  |)aragr;iph 

(f)(3)  of  this  se;(:tion.  the  .Se;(:re;t:iry. 
before;  issuing  a  summary  seizure;  or(le;r 
to  r(;m()V(;  ;iss(;ts  ;mel  r(;c()r(ls  from  the; 
control  iind  m:m;ige;me;nl  of  the;  MIAVA 
or  any  ijer.sons  luiving  cnstoelv  or 
control  of  such  ;is.se;ts  or  re;e:or(ls.  shiill 
obtain  judicial  anthorizeition  from  a 
fe;(le;ral  court  in  the;  form  of  a  w.irrant  or 
other  appropriiite  form  of  authorization 
and  m.iy  at  that  time;  pursue  other 
actions  such  as  those;  se;t  forth  in 
piiragniph  (0(5)  of  this  s(;ctie)n. 

(3)  If  the;  .S(;cr(;tarv  re;asonid)lv  be;lie;ve;s 
that  any  delay  in  i.ssning  the;  orele;!'  is 
likely  to  result  in  the  r(;me)val. 
dissipation,  or  cone;(;alm(;nt  of  plan 
assets  or  r(;c()r(ls.  the;  .Se;cretarv  mav 
issue  and  serve  a  summary  seizure  order 
before  .si;eking  court  authorizeition. 
Fr()m])tly  following  service  of  the  order, 
the  .S(;e:r(;tarv  shall  s(;(;k  authorization 
from  a  fedenel  court  and  may  .it  that 
time;  ])ursue;  othe;r  actions  such  as  tho.se; 
.se;t  forth  in  paragniph  (f)(5)  of  this 
se;(;ti()n. 

(4)  A  summarv  seizure;  order  niiiv 
iiuthorize  the  .Secretarv  to  tiike; 
j)os.sessi()n  or  control  of  all  or  peirt  of  the; 
ijooks.  re;c()r(ls.  iiccounts.  and  pr()p(;rtv 
of  the;  MFWA  (including  the  ])re;mise;s  in 
which  the  MFWA  tnmsiicts  its  busin(;ss) 
to  pr()te;ct  the;  b(;n(;fits  of  ])l;m 
|);irtici])imts.  ])lan  be;ne;fie:iarie;s. 
employers  or  e;m])l()yee;  orgiinizeitions.  or 
other  me;mb(;rs  of  the  public,  .md  to 
saf(;guar(l  the;  asse;ts  of  (;mpl()ve;e  w(;llar(; 
i)e;ne;fit  plans.  The  e)r(le;r  may  also  direct 
any  ])e;rs()n  having  control  and  cnstoelv 
of  the  a.ssets  that  are;  the  subj(;e:t  of  the 


orele;!'  not  to  allow  any  tnmsfer  or 
disposition  of  such  ass(;ts  (;xce;])t  upon 
the  written  (lir(;ction  of  the;  .Se;cre;t.uy.  or 
of  :i  re;(:e;ive;!'  or  in(i(;p(;n(le;nt  fieluciiiry 
iippointed  bv  a  court. 

(5)  In  ce)nn(;e:tion  with  or  following 
the;  (;xe;cuti()n  of  a  sumiuiirv  S(;izur(; 
order,  the;  .S(;cre;t<iry  uiiiy — 

(i)  .Se;cure;  court  .ippointment  of  ;i 
r(;c(;iv(;r  or  in(l(;pe;n(le;nt  fieluciarv  to 
])e;ri()rm  anv  n(;ce;ssarv  functions  of  the; 
Ml'WA: 

(ii)  Obtiiin  court  iuithoriziition  for  the; 
.Se;crettiry.  the  r(;c(;ive;r  or  in(l(;pe;nele;nt 
fiduciary  to  tiike  any  other  action  to 
s(;iz(;.  s(;cur(;.  maintiiin.  or  ])r(;s(;rv(;  the 
availability  of  the;  MFWA's  a.ssets;  and 

(iii)  Obtain  such  other  aj)])ro]jriate; 
relief  avciilable  under  FRl.SA  to  protect 
the;  interest  of  e;mpl()ye(;  w(;lfiu'e  benefit 
plan  particijjiints.  jiliin  beneficiarieis. 
e;mpl()ye;rs  or  (;niploye;(;  orgiuiizations  or 
other  meaubers  of  the  |nd)lic.  Other 
appropriate;  e;(]uitable;  r(;lie;f  may  include 
the  liejuielation  and  winding  up  of  the 
MFWA's  affairs  and,  wh(;r(;  applicable, 
the;  affiiirs  of  anv  p(;rs()n  sponsoring  the; 
MIAVA. 

(g)  data  of  orders.  (',(;i!,s(;  and 
(le;sist  iinel  summarv  seizure  orders  iire 
effective  immediatelv  upon  i.ssiiance  bv 
the  .Secretiirv  iinel  shall  reiiiiiiii  effective. 
e;xce;pt  to  the  extent  and  until  any 
jirovision  is  modified  or  the;  order  is  .s(;t 
aside;  by  tbe;  .S(;e:r(;tiirv.  an  iidministrative 
law  judge,  or  a  court. 

(h)  Service  of  orders.  (1)  As  soon  as 
jiracticable;  after  the  issiiiince  of  ii 
t(;niporiiry  or  final  c(;ase  iind  el(;sist 
orele;!'  and  no  later  than  five  business 
(lays  after  issuance  of  a  summary 
seizure  order,  the  .Secretarv  shall  .serve 
the  order  either: 

(i)  By  delivering  a  copy  to  the  person 
who  is  the  subject  of  the  order.  If  the 
person  is  a  jiartnership.  service  may  be 
made  to  any  partner.  If  the  person  is  a 
coi'jKiration.  as.sociiition.  or  other  entity 
or  organiziition.  service  may  be  made;  to 
any  edficer  of  such  entity  or  any  pe;r.son 
(le.sigr.ate;(l  for  service  of  process  under 
.State;  law  or  the  applicable  plan 
document.  If  the  pe;rson  is  an  emjilovee 
welfiire;  be;n(;fit  pliin.  .service;  may  be 
made;  to  a  trustee;  or  administrator.  A 
])(;rs()ir.s  att()rne;y  may  ae:c(;i)t  s(;rvice;  on 
l)e;half  of  such  person; 

(ii)  By  l(;aving  a  cojyv  at  the;  princi]);d 
office,  place;  of  busine;.s.s.  or  residence  of 
such  pe;r.s()n  or  attorne;y:  or 

(iii)  By  mailing  a  cojiy  to  the;  last 
known  aelelreiss  of  such  person  or 
att()rne;y. 

(2)  If  service;  is  acc()mi)lishe;(l  by 
ce;rtifi(;(l  mail,  service;  is  comjrlete  upon 
mailing.  If  service  is  done  by  r(;gular 
iiiiiil.  se;rvice  is  compl(;t(;  upon  r(;c(;i])t 
bv  the;  addre.sseie. 
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(3)  Service  of  a  tein]3{)rarv  or  final 
cease  and  desist  order  and  of  a  suinniarv 
seiziin;  order  sliall  include;  a  statement 
of  the;  .Secr(;tarv's  findings  giving  ri.se  to 
the  ord(;r.  and,  where  applicable;,  a  e:e)])v 
e)f  ;mv  warriinl  eer  e)the;r  anlhe)rizcitie)n  lev 
<1  e:e)nrl. 

§2560.521-2  Disclosure  of  order  and 
proceedings. 

(:i)  Ne)twilhstaneling  §  2.')()().r>21  — 
l(e;)(8],  the;  .Se;e:re;tarv  shall  nnike; 
available;  tee  the;  pnhlie:  final  e:e;ase;  anel 
ele;sist  anel  summary  seizure  e)rele;rs  or 
me)elifie:atie)ns  anel  terminatieens  eef  sne:h 
final  eerelers. 

(h)  Exe:e;pt  as  pre)hihiteel  by  a])])lie:al)le 
law,  anel  at  his  or  her  elisea'etiem,  the; 
Se;e:retarv  may  eliscleese  the  issnane:e;  eif 
a  tempeerary  e;e;ase;  anel  eleesist  eereler  eer 
summary  seizure  e)rele;r  anel  inlbrmation 
anel  evielence;  e)f  any  proe:ee;elings  anel 
hearings  re;late;el  to  an  oreler,  tee  any 
Feeleral,  .State,  eer  feereign  antheerities 
respeensihle;  fe)r  enforcing  laws  that 
apply  te)  MFWAs  anel  ])iirtie;s  asseeeaateel 
with,  e)r  jereevieling  se;rvie:e;s  tee.  MFWAs. 

(e:)  'flu;  sharing  of  sne:h  ele)e;nme;nts. 
mate;rial,  e)r  e)the;r  infeirmatiejn  emel 
e;viele;ne:e;  nnele;r  this  se;e;tie)n  ete)e;s  neet 
exenstitnte;  a  waiver  eef  any  ;ip])lie;al)le; 
|)rivile;ge;  eer  e:hiim  eef  e;e)nfiele;nfialitv. 

§2560.521-3  Effect  on  other  enforcement 
authority. 

The  .Seea'eteiry’s  anthe)ritv  nnele;r 
se;e;tie)n  .521  shall  ne)t  he  eaenstriieel  te; 
limit  the;  .Se;ea’e;tarv’s  ahilitv  to  exerea.se; 
his  eir  her  e;nfore:e;me;nl  e)r  inve;sligate)rv 
antheeritv  imeler  anv  e)ther  pre)visie)n  e)f 
title  I  eel  FRlSA.  29'lI..S.(;.  1001  at  .see/. 
The;  .Se;e:retary  mav.  in  his  e)r  he;r  sole; 
elise:retion,  initiate  e;e)nrt  j)re)e:ee;elings 
witheent  using  the  pre)e:e;elnre;s  in  this 
.se;e:tie)n. 

§2560.521-4  Cross-reference. 

.Se;e;  29  (]FR  2.571.1  through  2.571. l.'l 
tor  pre)e;e;elnral  rules  relating  to 
aelministrative  he;arings  nneler  se;e;tiem 
.521  ofFRlSA. 

■  3.  Aelel  part  2571  to  re;ael  as  feellows: 

PART  2571— PROCEDURAL 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT  UNDER  THE 
EMPLOYEE  RETIREMENT  INCOME 
SECURITY  ACT 

Subpart  A — Procedures  for  Administrative 
Hearings  on  the  Issuance  of  Cease  and 
Desist  Orders  Under  ERISA  Section  521  — 
Multiple  Employer  Welfare  Arrangements 

.S(;(:. 

2.571.1  .Scope  of  nd(;s. 

2571.2  lD(;liiiilions. 

2571 .3  .Servica;;  copi(;s  of  (locuments  and 
l)l(;ading.s. 

2571.4  Parlies. 

2571.5  {'ons(;tpu;iK;es  ol defanll. 

2571 .()  Cionsenl  order  or  setll(;nu;nl. 


2571.7  .Scojm;  of  discovery. 

2571.8  .Summary  decision. 

2571.9  D(;cision  of  lln;  adminisiraliv;;  law 
judge. 

2571.10  K(;vi(;w  by  lln;  .Seca’elary. 

2571.11  .Scope  of  r(;view  hv  lln;  .S(;(a'(;larv. 

2571.12  l’roc(;dnr(;s  for  revi(;w  hv  lln; 
.Secrelary. 

2571.13  Kfleclivi;  dale. 

Subpart  B — [Reserved] 

Aulliorily:  29  IJ.S.C.  101)2(40).  1132.  1135: 
and  1151.  .S(;cr(;lary  of  Labor's  Ord(;r  1-201 1. 
77  f'R  1088  (Ian nary  9.  2012). 

Subpart  A — Procedures  for 
Administrative  Hearings  on  the 
Issuance  of  Cease  and  Desist  Orders 
Under  ERISA  Section  521 — Multiple 
Employer  Welfare  Arrangements 

§2571.1  Scope  of  rules. 

The  rnlos  of  |)ractico  .sot  forth  in  this 
part  a])])ly  to  ox  jiarto  coa.so  and  dosist 
ordor  iirocoodings  nndor  .soction  521  of 
tho  Emjilovoo  R(;tir(;monl  Incomo 
.Soenrity  Act  of  1974,  as  amondod 
(FRl.SA).  Tho  rnlos  of  ])rocodnr(;  for 
administrativo  hoarings  ])nhli.shod  by 
tho  lJ(;])artmont’s  Offico  of 
Administrative;  Law  jiidgos  at  Part  18  of 
this  Title;  will  apjilv  te)  matte;rs  arising 
nnele;r  FRl.SA  se;e:tie)n  521  e;xe;o])t  as 
me)elifie;el  by  this  se;ctie)n.  The;so 
pre)e;e;oiling.s  shall  he;  e;e)nelne:te;el  as 
e;xpe;elitie)nsly  as  peessihlo.  anel  the; 
partios  emel  the;  ()ffie:e;  e)f  the; 
Aelministrative;  Law  |nelge;.s  shall  niiiko 
e;ve;ry  e;fie)rl  te;  aveeiel  elohiv  <il  e;iie:h  .stiige; 
e)f  tho  ])re)e;e;oelings. 

§2571.2  Definitions. 

Fe)r  .se;e;lion  521  proe:e;oelings.  this 
s(;e:lion  shall  a])])ly  in  lion  e)f  tho 
elofinitienis  in  §18.2  ofthistitlo: 

(cl)  Adjudicutoiy  procnediw^  nu;an.s  a 
jnelie:ial-ty])o  procooding  hoforo  an 
administrativo  law  jnelgo  loaeling  te)  an 
orelor; 

(h)  Administrativo  law  jiidgo  moans  an 
aelministrativo  law  jnelgo  ap])e)intoel 
[inrsnant  to  the;  pre)vi.sion.s  e)f  5  U..S.C. 
310.5: 

(e:)  Answor  moiins  a  writteai  statomont 
that  is  support oel  by  re;fe;rone:o  to  s])oe:ific 
e:ire;nm.stane:(;.s  e)r  fae;ts  snrreenneling  the; 
fe;m])e)rarv  e)rele;r  issnoel  ])nrsnant  te)  29 
C:FR  2.5()(')..521-1(c); 

(el)  (ionuuancamant  of  pvocoodiup,  is 
the;  filing  of  ;m  answor  by  the; 
re;.spe)neli;nt; 

(e;)  (ionsont  a^rooment  me;;ms  ii 
pro])e)soel  writton  agre;ome;nl  anel  e)relor 
e;e)ntaining  ei  spe;e:ifioel  pre)|)e)soel  romoely 
e)r  e)thor  re;liof  ace:o])lal)le;  te)  the; 

.Se;e:re;lary  anel  e:e)n.sonling  partios; 

(f)  Final  ordor  mi;an.s  a  e:oaso  tmel 
elosi.st  e)relt;r  that  is  a  final  e)relor  e)f  tho 
.Se;e:rotary  of  Lat)e)r  nnelor  ERISA  soction 
521.  cSnch  final  e)rele;r  may  rosnlt  from  a 


eloeasion  of  an  aelministrativo  law  jnelgo 
e)r  e)f  the;  .Se;e;re;tary  e)n  re;vie;w  of  a 
eloe:isie)n  e)f  an  aelministiiitivo  law  jnelgo. 
e)r  fre)m  tho  hiilnro  e)f  a  party  te)  inve)ko 
the;  |)re)e;e;elnre;s  fe)r  a  hi;aring  nnele;r  29 
(;FR  2500.. 52 1-1  within  the;  |)re;.se:ril)e;el 
time;  limit.  A  final  e)iele;r  shall  e:e)nstitnte; 

;i  fintil  iige;ne:y  ae;tie)n  within  tho 
nu;cming  of  5  II..S.(;.  704; 

(g)  Hoctring  m(;ans  theit  part  of  ;i 
S(;e:tie)n  521  pre)e;e;e;eling  whie:h  inveelvos 
tho  snhmissie)!!  e)f  oviele;ne:o.  oithor  hv 
e)ral  pro.sontatiein  e)r  writton  snhmissieen, 
to  the;  aelministnitivo  law  jnelgo; 

(h)  Ordor  moans  tho  whe)lo  or  any  ])art 
e)f  a  final  pre)e;e;elnral  e)r  substantive; 
elis])e)sitie)n  e)f  a  s(;e:tie)n  521  pre)e:e;oeling; 

(i)  /d;7\Mne:lnelos  a  por.setn  e)r  agone:y 
n;unt;el  ejr  aelmitti;d  as  a  party  te)  a 
se;e;tion  521  pre)e;ooeling; 

(j)  Poison  ine:lnele;.s  an  inelivielnal, 
partnorship.  corijonition.  om])le)yoo 
wolfaro  l)e;nofit  plan.  a.ssoe:iatie)n.  e)r 
othor  ontity  or  e)rganizatie)n; 

(k)  Petition  moans  a  writton  re;e|no.st. 
miielo  by  a  porse)n  eir  party,  fe)r  .se)mo 
affirmative;  ae;tie)n; 

(l)  liosinnidont  me;an.s  the;  ])artv 
against  wheem  tho  ,Se;e;re;tiirv  is  .se;e;king  to 
impe)se;  a  ct;aso  anel  el(;sist  e)rele;r  nnele;r 
FRl.SA  .soe;tie)n  521 ; 

(m)  .S’e;f;7f;/ar\' me;ans  tho  .Se;e:rotarv  e)f 
Liihe)!'  e)r  his  e)r  hor  ele;le;gato; 

(n)  Soction  521  procoodin<’  nu;ans  em 
iieljnelie:iite)rv  pre)ce;e;eling  re;lating  te)  the; 
is.snane:e;  e)f  a  tompeerarv  e)rele;r  nnele;r  29 
CFR  2500.521-1  anel  se;e:tie)n  521  e)f 
FRl.SA; 

(e))  Solicitor  moans  tho  .Se)lie:ite)r  e)f 
Liihe)!'  or  his  or  hor  elologato;  anel 

(p)  Tom poraiy  ordor  umnns  the; 
tom])e)rarv  lioiiso  anel  elosi.st  eirelor  i.ssnoel 
by  tile;  .Soe:re;tary  nnele;r  29  (iFR 
2’500. 521-1  (e;)  anel  .s(;ctie)n  521  eif  ERISA. 

§  2571 .3  Service:  copies  of  documents  and 
pleadings. 

Fell'  se;i;tie)n  521  proe:t;otling.s.  this 
soe;tion  shall  apply  in  lion  of  §  18.3  e)f 
this  title;: 

(a)  In  }>onoral.  Ceipios  eif  all  ele)e:nmont.s 
shall  1)0  sorvoel  e)n  all  partios  of  roe:e)rel. 
All  ele)cnme;nt.s  .she)nlel  e:le;arly  ele;signiito 
tho  tloe:kot  mnnhor.  if  any,  anel  she)rl 
title;  e)f  all  matte;r.s.  All  eleieaimonts  te)  he; 
filoel  shcill  he;  ele!live;re;el  e)r  mailoel  te)  the; 
Chiof  De)e:ke;t  (’.lork,  ()ffie:e;  e)f 
Aehnini.strative;  Liiw  )nelge;s,  800  K  .Stre;e;t 
N\V.,  .Suite;  400,  \V<isiiingte)n,  DO  20001- 
8002,  e)r  te)  the;  OAF)  Re;gie)ni!l  ()ffie:e;  te) 
whie:h  the;  .se;e:tie)n  521  pre)e;t;e;eling  mav 
hiive;  l)e;e;n  transfe;rre;el  fe)r  he;iiring.  Fae;h 
eleeeannont  file;el  slnill  he;  e:le;ar  iinel 
le;gil)le;. 

(h)  By  partios.  All  me)tie)ns.  i)e;titie)ns, 
ph;aelings,  hriofs,  e)r  eithor  eloeiinnonts 
shall  1)0  filoel  with  tho  Offie;e;  of 
Aelministrativo  Law  Jnelgos  with  a  e:opy, 
including  any  attae:hme;nts,  te)  all  othor 
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parties  c)t’ record.  Wlien  a  ])arty  is 
represented  by  an  attorney,  service  sliall 
1m!  made  upon  tlie  attorney.  Sia  vice  of 
any  document  upon  any  parly  may  l)e 
made  by  personal  delivery  or  by  mailing 
a  copy  to  the  last  known  address.  The 
S(!cn!lary  shall  Im;  .sie  ved  bv  deliverv  to 
the  As.sociate  .Solicitor,  I’lan  Ibeiefits 
.Secnritv  Division.  FRI.SA  .Section  .'121 
I’roceciding.  I’.O.  Ho.x  1914.  Washington, 
I)(i  20012  and  anv  attorney  nanuul  lor 
.sievice  ol  process  as  set  forth  in  the 
temporary  order.  The  pmson  .serving  the 
document  shall  certifv  to  the  manner  of 
date  and  service. 

(c)  liv  thn  Offia;  of  Adniinislrativa 
Unv  fudt^os.  .Service  of  orders,  decisions, 
and  all  other  documents  shall  he  made 
in  such  manner  as  the  Office  of 
Administrative  Law  judges  determines 
to  the  last  known  address. 

(d)  Form  of  ploodings. 

(1)  Fvery  pleading  or  other  papi'r  filed 
in  a  section  .^21  proceeding  shall 
designate  the  Lmployee  lliaiefits 
.Siicnrity  Admini.stration  (LILSA)  as  tlu; 
agency  under  which  the  prociieding  is 
instituted,  the  title  of  the  jiroceeding. 
the  docket  nnmher  (if  any)  assigned  hv 
the  Offici!  of  Administrative  Law  (iidges 
and  a  dijsignation  of  the  type  of 
|)leading  or  paper  (icg..  notice,  motion  to 
dismiss,  etc.).  The  pleading  or  ])a])er 
shall  l)e  sigiKui  and  shall  contain  the 
addniss  and  telephone  numh(!r  of  tin; 
party  or  person  nipresenting  the  party. 
Although  th(!re  are  no  formal 
sp(u;ifications  for  documents,  they 
should  he  ])rinted  wlum  possil)le  on 
standard  size  8'/:i  x  11  inch  pa])er. 

(2)  llhjgihle  documents,  whetlun' 
handwritten,  jn'inted.  photocopies,  or 
otherwise,  will  not  hi;  acce])ted.  Rajjers 
may  he  reproduced  by  any  duplicating 
process  proyided  all  copies  are  clear 
and  legible. 

§2571.4  Parties. 

For  .section  .521  proceedings,  this 
.section  shall  apply  in  lieu  of  §  18.10  of 
this  title; 

(a)  The  term  “party”  wherev(;r  u.sed  in 
th(;se  rules  shall  include  any  person  that 
is  a  subject  of  thi;  tem])orary  order  and 
is  challenging  the  temporary  order 
under  these;  .section  .521  proceedings, 
and  the  .Secn;lary.  A  parly  challenging 
a  t(;mj)orary  ord(;r  .shall  hi;  designated  as 
the  "respondent."  The  .Secretary  shall 
he  designated  as  the  "complainant." 

(h)  Other  persons  shall  he  |)ermitted 
to  partici|)ate  as  parties  only  if  the 
administrative  law  judge  finds  that  the 
final  decision  could  directlv  and 
adversely  affect  them  or  the  class  they 
represent,  that  they  may  contrihnle 
materially  to  the  dis|)osition  of  the 
section  521  proceeding  and  their 
interest  is  not  adeipiately  rejiresented  by 


the  existing  parties,  and  that  in  the 
discretion  of  the  administrative  law 
judge  the  particij)ation  of  such  persons 
wonlil  he  a])propriate. 

(c)  A  ])erson  not  named  in  a 
temporary  order,  hut  wishing  to 
particijiate  as  a  respondent  under  this 
section  shall  submit  a  |)etition  to  the 
adminislralive  law  judge  within  fifteen 
(15)  days  after  the  |)erson  has 
knowledge  of,  or  should  have  known 
about,  the  .section  521  proceeding.  The 
petition  shall  he  filed  with  the 
administrative  law  judge  and  served  on 
each  i)erson  who  has  been  made  a  ])arty 
at  the  time  of  filing.  .Such  ])etition  shall 
c.onci.sely  .state: 

(1)  Petitioner's  intere.st  in  the  section 
521  ])roceeding  (including  how  the 
section  521  proceedings  will  directly 
and  adversely  affect  them  or  the  class 
they  repre.sent  and  why  their  intere.st  is 
not  adei|ualely  repre.sented  by  the 
existing  |)artie.s): 

(2)  How  his  or  her  ])articipalion  as  a 
party  will  contribute  materially  to  the 
di.s|)osition  of  the  section  521 
])roceeding: 

(2)  Who  will  a])])ear  for  the  petitioner; 

(4)  The  issues  on  which  ])etitioner 
wishes  to  ])arlici])ate;  and 

(5)  Whether  ]ii;titioner  intends  to 
pre.sent  witnesses. 

(d)  Objections  to  the  petition  may  he 
filed  by  a  ])arly  within  fifteen  (15)  ilavs 
of  the  filing  of  the  petition.  If  objections 
to  the  petition  are  filed,  the 
administratiye  law  judge  shall  then 
determine  whether  ])etilii)ner.s  have  the 
reiinisite  intere.st  to  he  a  party  in  the 
.section  521  proceeding,  as  defined  in 
paragraj)!!  (h)  of  this  .section,  and  shall 
permit  or  deny  part ici])at ion 
accordingly.  Where  j)er.son.s  with 
common  interest  file  petitions  to 
])artici])ate  as  parlies  in  a  section  521 
proceeding,  the  administratiye  law 
judge  may  request  all  such  ])etitioners  to 
designate  a  single  rej)re.sentative,  or  the 
administrative  law  judge  may  designate 
one  or  more  of  the  ])etilioner.s  to 
rej)re.sent  the  others.  The  administratiye 
law  judge  shall  give  each  such 
jietitioner,  as  well  as  the  ])artie.s.  written 
notice  of  the  decision  on  his  or  her 
petition.  For  each  petition  granted,  the 
administrative  law  judge  shall  provide  a 
brief  statement  of  the  basis  of  the 
decision.  If  the  ])etition  is  denied,  he  or 
she  shall  briefly  state  the  grounds  for 
denial  and  may  consider  whethi;r  to 
treat  the  petition  as  a  reque.st  for 
])articipation  as  amicus  curiae. 

§2571.5  Consequences  of  default. 

For  .section  521  ])roceedings.  this 
section  shall  apply  in  lieu  of  §18. 5(h)  of 
this  title.  Failure  of  the  respondent  to 
file  an  answer  to  the  temporary  order 


within  the  2()-day  period  inovided  hv  29 
(iFR  25()().521— 1  (e)  shall  constitute  a 
waiver  of  the  respondent's  right  to 
appear  and  contest  the  temporary  order. 
.Such  failure  shall  akso  he  deemed  to  he 
an  admission  of  the  facts  as  alleged  in 
the  temporary  order  for  ])nrpo.ses  of  anv 
proceeding  involving  the  order  issued 
under  section  521  of  FKLSA.  The 
temporary  order  shall  then  become  the 
final  order  of  the  .Secretary,  within  the 
meaning  of  29  (iFR  2571.2(0,  80  days 
from  the  date  of  the  service  of  the 
temporary  order. 

§  2571 .6  Consent  order  or  settlement. 

For  section  521  jiroceedings.  this 
section  shall  apply  in  lieu  of  §  18.9  of 
this  title: 

(a)  In  gononil.  At  any  time  after  the 
commencement  of  a  section  521 
j)roceeding.  the  parties  jointly  may 
move  to  defer  the  hearing  for  a 
rea.sonahle  time  in  order  to  negotiate  a 
.settlement  or  an  agreement  containing 
findings  and  a  consent  order  disposing 
of  the  whole  or  anv  ])art  of  the  section 
521  ])roceeding.  The  administrative  law 
judge  shall  have  discretion  to  allow  or 
deny  such  a  posl])onement  and  to 
determine  its  duration.  In  exercising 
this  discretion,  the  administrative  law 
judge  shall  consider  the  nature  of  the 
.section  521  ])roceeding,  the 
requirements  of  the  public  interest,  the 
representations  of  the  jiarties  and  the 
probability  of  reaching  an  agreement 
that  will  result  in  a  just  disposition  of 
the  issues  involved. 

(h)  Coniont.  Any  agreement 
containing  con.sent  findings  and  an 
order  dis])osing  of  the  section  521 
])rocei;ding  or  any  ])art  thereof  shall  also 
provide: 

(1)  That  the  consent  order  shall  have 
the  same  force  and  effect  as  an  order 
made  after  full  hearing; 

(2)  That  the  entire  record  on  which 
the  con.sent  order  is  based  shall  consist 
solely  of  the  notice  and  the  agreement: 

(2)  A  waiver  of  any  further  procedural 
.ste|).s  before  the  administrative  law 
judge; 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  consent 
order  and  decision  entered  into  in 
accordance  with  the  agreement;  and 

(5)  That  the  consent  order  and 
decision  of  the  administrative  law  judge 
shall  he  final  agency  action  within  the 
meaning  of  5  l)..S.(;.  704. 

(c)  Submission.  On  or  before  the 
ex])iration  of  the  time  granted  for 
negotiations,  the  parties  or  their 
authorized  re])resentativi;.s  or  their 
counsel  may: 

(1)  .Submit  the  ])ropo.sed  agreement 
containing  con.sent  findings  and  an 
order  to  the  administrative  law  judge; 
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(2)  Notil’y  the  administrative  law 
judge  that  the  ])artie.s  have  reached  a  lull 
.s(;ttl(!meut  and  have  agnunl  to  dismissal 
ol  th(!  action  subject  to  comj)liauce  with 
the  terms  ot  the  setthnueut;  or 

(3)  Inform  the  administrative  law 
judge;  that  agreement  cannot  hi;  r(;ached. 

(d)  Disposition.  If  a  s(;ttlement 
agreement  containing  consent  findings 
and  an  order,  agreed  to  by  all  ihe  ])arties 
to  a  section  52]  proc.eeding.  is 
submitted  within  the  timi;  allowed 
therefor,  the  administrative  law  jndgi; 
shall  incorporati;  all  of  the  findings, 
terms,  and  conditions  of  the  s(;ttlement 
agreement  and  consent  order  of  the 
parties.  Such  decision  shall  become  a 
final  agency  action  within  the  meaning 
of.')  II.S.C:.'7()4. 

(e)  Sottloinont  without  consont  of  all 
raspondants.  In  cases  in  which  some, 
hut  not  all.  of  the  respondents  to  a 
.section  .')21  proceeding  submit  an 
agreement  and  consent  order  to  the 
administrative  law  judge,  tin;  following 
procedure  .shall  apply; 

(1)  If  all  of  the  re.s])ondents  have  not 
consented  to  the  pro])o.s(;d  settlement 
submitted  to  the  administrativi;  law 
judge,  then  such  non-consenting  ])artie.s 
must  receive  notice  and  a  co])y  of  the 
pro])o.sed  settli;ment  at  tin;  timi;  it  is 
snhmitted  to  the  administrativi;  law 
judge; 

(2)  Anv  non-consenting  re.si)ondent 
shall  have  fifteen  (  !.'))  days  to  file  any 
objections  to  the  i)ro])osed  settlement 
with  the  administrative  law  judge  and 
all  other  parties; 

(3)  If  any  resj)ondent  suhmits  an 
objection  to  the  pro])osed  .settlement, 
the  administrative  law  judge  shall 
decide  within  thirty  (30)  days  after 
receipt  of  such  objections  whether  to 
sign  or  reject  the  j)ro])o.sed  settlement. 
Where  the  record  lac.ks  substantial 
evidence  upon  which  to  base  a  decision 
or  there  is  a  genuine  issue  of  material 
fact,  then  the  administrative  law  judge 
may  establish  procedures  for  the 
])nr])o.se  of  receiving  additional 
evidence  upon  which  a  decision  on  the 
contested  i.ssue  may  he  reasonably 
based; 

(4)  If  there  are  no  objections  to  the 
propo.sed  settlement,  or  if  the 
administrative  law  judge  decides  to  sign 
the  ])roi)osed  .settlement  after  reviewing 
any  such  objections,  the  administrative 
law  judge  shall  incorporate  the  consent 
agreement  into  a  decision  meeting  the 
reijuirements  of  ])aragra])h  (d)  of  this 
section;  and 

(.'))  If  the  con.sent  agreement  is 
incor|)orated  into  a  decision  meeting  the 
requirements  of  paragra|)h  (d)  of  this 
section,  the  administrative  law  judge 
shall  continue  the  section  52'] 


proceeding  with  res])ect  to  any  non¬ 
consenting  respondents. 

§2571.7  Scope  of  discovery. 

For  section  52^  proc.eedings,  this 
section  shall  api)ly  in  lien  of  §18.14  of 
this  title; 

(a)  A  i)arty  may  file  a  motion  to 
conduct  discovery  with  the 
administrative  law  judge.  'I’he 
administrative  law  judge  may  grant  a 
motion  for  di.scoverv  onlv  upon  a 
showing  of  good  cau.se.  In  order  to 
e.stahlish  “good  cause”  for  the  ])ur])oses 
of  this  section,  the  moving  party  must 
show  that  the  reqnested  discoverv 
relates  to  a  genuine  i.ssne  as  to  a  fa(;t  that 
is  material  to  the  section  52\ 
jiroceeding.  The  order  of  the 
administrative  law  judge  shall  ex])re.sslv 
limit  the  scope  and  terms  of  the 
discovery  to  that  for  which  “good 
cause"  has  been  shown,  as  provided  in 
this  ])aragraj)h. 

(h)  Any  evidentiary  ])rivileges  apj)ly 
as  they  would  ap])ly  in  a  civil 
proceeding  in  federal  district  court.  For 
example,  legal  advice  ])rovided  by  an 
attorney  to  a  client  is  generally 
protected  from  di.sclosnre.  Mental 
impressions,  conclusions,  opinions,  or 
legal  theories  of  a  jiarty’s  attorney  or 
other  rei)re.sentalive  developed  in 
anticipation  of  litigation  are  also 
generally  protected  from  disclosure.  The 
administrative  law  judge  mav  not. 
however,  protect  from  discovery  or  n.se. 
relevant  communications  between  an 
attorney  and  a  plan  administrator  or 
other  plan  fiduciary,  or  work  ])roduct. 
that  fall  under  the  fiduciary  exception  to 
the  attorney-client  or  work  |)roduct 
ju'ivileges.  The  fiduciary  exception  to 
these  privileges  exists  when  an  attorney 
advises  the  plan  administrator  or  other 
plan  fiduciary  on  matters  concerning 
plan  administration  or  other  fiduciarv 
activities,  (ion.sequently.  the 
administrative  law  judge  may  not 
jjrotect  such  communications  from 
discovery  or  from  use  by  the  Secretary 
in  the  |)roceedings.  The  admini.strative 
law  judge  also  may  also  not  })rotecl 
attorney  work  product  ])repared  to  assist 
the  fiduciary  in  its  fiduciary  capacity 
from  discoverv  or  from  u.se  by  the 
Secretary  in  the  |)roceedings.  The 
fiduciarv  excejjtion  does  not  ai)plv, 
however,  to  the  extent  that 
communications  were  made  or 
documents  were  pre])ared  exclusively  to 
aid  the  fiduc.iary  j)ersonally  or  for  non¬ 
fiduciary  matters  (e.g.  settlor  acts), 
provided  that  the  plan  did  not  pav  for 
the  legal  services.  The  Secretary  need 
not  make  a  .s])ecial  showing,  such  as 
good  cause,  merely  to  obtain 
information  or  doc.uments  covered  by 
the  fiduciary  excejition.  Other  relevant 


exceptions  to  the  attorney-client  or  work 
product  privileges  shall  also  apply. 

§2571.8  Summary  decision. 

For  section  521  ])roceedings,  this 
section  shall  a])])lv  in  lien  of  §  18.41  of 
this  title; 

(a)  No  <>(>nuino  issna  of  inatarial  fact. 
Where  the  administrative  law  judge 
finds  that  no  i.ssue  of  a  material  fact  has 
been  rai.sed.  he  or  she  may  i.ssue  a 
decision  which,  in  the  al).sen(;e  of  an 
appeal.  ])ur.suant  to  §§2571.10  through 
2571.12,  shall  hecome  a  final  agenc.y 
action  within  the  meaning  of  5  U..S.(',. 
704. 

(h)  A  decision  made  under  this 
section,  shall  include  a  statement  of; 

(1)  Findings  of  fact  and  conclusions  of 
law,  and  the  reasons  thereof,  on  all 
issues  jjresented;  and 

(2)  Any  terms  and  conditions  of  the 
ruling. 

(c)  A  c.ojjy  of  any  decision  under  this 
section  shall  he  served  on  each  party. 

§  2571 .9  Decision  of  the  administrative  law 
judge. 

f  or  section  521  })roceeding.s,  this 
.section  shall  apj)ly  in  lieu  of  §  18.57  of 
this  title; 

(a)  Proposed  findings  of  fact, 
conednsions.  and  order.  Within  twenty 
(20)  days  of  the  filing  of  the  transcri])t 
of  the  testimonv.  or  such  additional 
time  as  the  administrative  law  judge 
mav  allow,  each  party  mav  file  with  the 
admiuistrative  law  judge,  subject  to  the 
judge’s  discretion,  projjo.sed  findings  of 
fact,  conclusions  of  law,  and  order 
together  with  a  sn])])orting  brief 
expressing  the  rea.sons  for  such 
pro|)osals.  Suc.h  propo.sals  and  briefs 
shall  he  served  on  all  parties,  and  .shall 
refer  to  all  ])ortions  of  the  record  and  to 
all  authorities  relied  u])on  in  support  of 
each  proi)osal. 

(h)  Decision  of  the  administrative  law 
judge.  The  administrative  law  judge 
shall  make  his  or  her  decision 
expeditiously  after  the  conclusion  of  the 
.section  521  proceeding.  The  decision  of 
the  administrative  law  judge  .shall 
iuclnde  findings  of  fact  and  conclusions 
of  law  with  reasons  therefore  upon  each 
material  issue  of  fact  or  law  presented 
on  the  record.  The  decision  of  the 
administrative  law  judge  shall  he  based 
upon  the  whole  record  and  shall  he 
snpported  hy  reliable  and  ])rohative 
eviiience.  The  decision  of  the 
admini.strative  law  judge  shall  hecome 
final  agency  action  within  the  meaning 
of  5  ll.S.fk  704  unle.ss  an  a|)peal  is  made 
pursuant  to  the  procedures  .set  forth  in 
§§2571.10  through  2571.12. 

§  2571 .1 0  Review  by  the  Secretary. 

(a)  'rhe  Secretary  may  review  the 
decision  of  an  administrative  law  judge. 
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Such  review  may  occur  only  when  a 
party  files  a  notice  of  appeal  from  a 
decision  of  an  administrative  law  judge 
within  tw(!nty  (20)  days  of  the  issuance 
of  such  a  decision.  In  alt  other  cases,  the 
(l(!cision  of  the  administrative  law  judge 
shall  Im'coiiu!  the  final  agcmcv  action 
within  the  meaning  off)  704. 

(h)  A  notice  of  a|)|)eal  to  the  Secretarv 
shall  slate  with  sj)ec.ificity  tlu;  issue(s) 
in  the  (l(!cision  of  the  administrative  law 
judge  on  which  the  party  is  .si!eking 
review.  Such  notice  ofa])i)eal  must  he 
servinl  on  all  parties  of  record. 

(c)  Upon  receipt  of  an  appeal,  tlu! 
.S(!cretarv  shall  retpiest  the  (Ihief 
Admini.strative  Law  judge  to  suhmit  to 
the  .Secretary  a  copy  of  the  entire  record 
before  the  administrative  law  judge. 

§  2571 .1 1  Scope  of  review  by  the 
Secretary. 

The  niview  of  the  .Sijcrijtary  shall  he 
hasiul  on  the  rijcord  established  before 
the  admini.strative  law  judge.  There 
shall  h(5  no  opportunitv  for  oral 
argument. 

§2571.12  Procedures  for  review  by  the 
Secretary. 

(a)  Upon  Hiceipt  of  a  notice  of  a])|)eal. 
the  Secretary  .shall  establish  a  briefing 
scluulule  which  shall  he;  .served  on  all 
|)arli(!s  of  nicord.  Upon  motion  of  one  or 
mori!  of  the  parti(!s.  the  .S(!cr(!tary  may. 
in  her  discristion.  prninit  th(^  suhmi.ssion 
of  reply  briefs. 

(h)  The  .Secr(!tarv  shall  issue  a 
decision  as  promptlv  as  possible  aft(!r 
recei])t  of  the  hriiTs  of  the  parties.  The 
.S(!c:retary  may  affirm,  modify,  or  set 
aside,  in  whole  or  in  ])art.  the  decision 
on  appeal  and  shall  issue  a  statement  of 
rea.sons  and  bases  for  the  action(s) 
taken.  .Such  decision  hv  the  .Secn.'tary 
.shall  he  the  final  agency  action  with  the 
nmaning  of  5  U..S.('..  704. 

§2571.13  Effective  date. 

'I’liis  nignlation  is  effective  with 
res|)(!ct  to  all  cease  and  desi.st  orders 
issued  hv  the  .Sec:relarv  under  sc'ction 
.521  of  FRI.SA  at  anv  time  after  Ajjril  1, 
2013. 

Subpart  B — [Reserved] 

.SigiKul  at  Wasliingleii.  I)(t.  this  2()tli  day  of 
LUji'iiarv.  21)1  3. 

I’liyllis  (t.  Ii(ir/.i. 

Assislanl  SacraldiT.  Hniplovrc  Hant'iits 
Sdciirily  Administration.  Dopartinant  of 
l/ihor. 

|I  K  l)(K  .  2()i:t-04H(i2  Filad  2-2H-i:t;  ainl 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  100 

[Docket  No.  USCG-2012-1094] 

Special  Local  Regulation;  Annual 
Marine  Events  on  the  Colorado  River, 
Between  Davis  Dam  (Bullhead  City, 

AZ)  and  Headgate  Dam  (Parker,  AZ) 
Within  the  San  Diego  Captain  of  the 
Port  Zone 

agency:  Uoa.st  Uuard.  DUS. 

ACTION:  Notice  of  enforcement  of 
regulation. 

SUMMARY:  'I’lie  (ioasl  Unard  will  enforce 
the  Parker  International  Water  .Ski  Race 
.Spei;ial  Local  Regulation  located  ui)on 
the  (iolorado  River  from  8  a.m.  through 
.5  p.m.  on  March  t)  and  March  10.  2013. 
The  event  will  cover  an  area  beginning 
at  the  Hhie  Water  Marina  in  Parker.  AZ. 
and  extending  approximately  10  miles 
to  La  Paz  ('.ounty  Park.  This  action  is 
necessary  ])rovide  for  the  safety  of  the 
])articipants,  crew,  .si)ectators,  spon.sor 
ve.ssels  of  the  race,  and  general  users  of 
the  waterway.  During  the  enforcement 
|)eriod,  no  s|)ectators  shall  anchor. 
l)lock.  loiter  in.  or  impede  the  through 
transit  of  ])articipants  or  official  patrol 
ve.ssels  in  the  r(!gnlated  area  during  the 
effective  dates  and  times,  unless  cleared 
for  such  enti'v  by  or  through  an  official 
patrol  ves.sel. 

DATES:  't  he  regulations  in  33  ('.I’R 
100.1102  will  i)e  enforced  from  8  a.m. 
through  .5  p.m.  on  March  5)  and  March 
10.  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  (juestions  on  this  notice,  call 
or  email  Bryan  Uollogly,  Waterways 
Management,  U..S.  Coast  Cuard  .Seettn- 
.San  Diego  Coa.st  Cuard;  telephone 
(010)-278-7{i.5(),  email  Dl  l-PF- 
M(irinnHvnntsS(inlJinoo@iisco,nuI. 

SUPPLEMENTARY  INFORMATION:  The  Coa.st 
Cuard  will  enforce  the  .Speidal  Local 
Regulation  for  the  Parker  International 
Water  .Ski  Race  in  33  (IFR  100.1102  from 
8  a.m.  through  .5  p.m.  on  March  0 
through  March  10.  2013. 

Under  the  inovisions  of  33  (iFR 
100.1102.  a  ve.ssel  may  not  enter  the 
regulated  area,  unless  it  reciuves 
permission  from  theCOTP.  .Spectator 
ve.ssels  may  safely  tiansit  outside  the 
regulated  area  hut  mav  not  anchor, 
block,  loiter  in.  or  impede  the  transit  iif 
ship  parade  j)articipanls  or  official 
jjatrol  ves.sels.  'Lhe  Coast  Cuard  may  he 
assisted  by  other  Federal,  .State,  or  local 
law  enforcement  agencies  i)i  enfoicing 
this  regulation. 


This  notice  is  issued  under  authority 
of  33  CFR  100.1102  and  .5  U.S.C.  .5.52  (a). 
In  addition  to  this  notice  in  the  Federal 
Register,  the  Coa.st  Cuard  will  providi; 
the  maritime  community  with  extensive 
advance  notification  of  this  enforcement 
|)(!riod  via  tin;  l.ocal  Notice  to  Mariners. 
If  th(!  (Xl'l'P  or  his  designated 
representative  determines  that  the 
regulated  area  need  not  he  enforced  for 
the  full  duration  .stated  in  this  notice,  he 
or  she  may  use  a  Broadcast  Notice  to 
Mariners  to  grant  general  i)ermi.ssion  to 
enter  the  nigulatiul  area. 

Haled:  l’el)riiarv  12.  201:1. 

S.M.  Malionev, 

(iaptain.  I’.S.  (ionst  (inard.  Captain  of  tlu; 

Port  San  /liV.-go. 

ll'R  Dec.  2(n:i-()47:i()  Filed  2-2ti-i:i;  !i:4."i  ain| 
BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  No.  USCG-201 3-0048] 

Safety  Zone;  Underwater  Escape 
Event,  Seaport,  East  River,  NY 

AGENCY:  Coast  Cuard.  DII.S. 

ACTION:  Notice  of  enforcement  of 
regulation. 

SUMMARY:  rhe  Coa.st  Cuard  will  enforce 
a  .safety  zone  in  the  (iajjtain  of  the  Port 
New  York  Zone  on  the  .s])ec:ified  date 
and  time.  'Lhis  action  is  necessary  to 
ensure  the  safety  of  particij)ants.  ves.sels 
and  s])ectators  from  hazards  associated 
with  the  escape  artist  event  and 
associated  jiyrotechnics  display.  During 
the  enforcement  jieriod.  no  person  or 
ve.ssel  may  enter  the  safety  zone  without 
permission  of  the  Captain  of  the  l^ort 
(COTP). 

DATES:  'file  regulation  for  the  safetv 
zone  described  in  33  CFR  185. IBO  will 
he  enforced  March  24.  2013.  from  8:30 
p.m.  to  8:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
yon  have  (piestions  on  this  notice,  call 
or  email  Lieutenant  junior  Crade 
Kristopher  Resting,  Coast  Cuard; 
telejihone  718-354-4154.  email 
Krisi()})h(;r.B.Knsting@iisco.i]uI. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Cuard  will  enforce  the  .safetv  zone  listed 
in  33  CFR  185.180  on  the  specified  date 
and  time  as  indicated  in  'fable  1  below, 
'flii.s  regulation  was  published  in  the 
Federal  Register  on  November  0,  2011 
(78  FR  89814). 
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Table  1 

1.  Merlini  Un-  •  Launch  site:  All  waters  of 
derwater  Es-  the  East  River  south  of  the 
cape.  Brooklyn  Bridge  and  north 

of  a  line  drawn  from  the 
southwest  corner  of  Pier 
3,  Brooklyn,  to  the  south¬ 
east  corner  of  Pier  6  Man¬ 
hattan. 

Seaport,  East  •  Date:  March  24,  2013. 
River  Safety 
Zone. 

33  CFR  •  Time:  6:30  p.m.-8:30  p.m. 

165.160(4.4). 

I  liuler  the  jjrovisioiis  of  33  OFR 
165.160,  a  vessel  may  not  enter  the 
rcigulated  area  unless  given  expre.ss 
])ermi.ssion  from  the  (X)TP  or  the 
designated  representative.  Sjiectator 
ves.sels  may  transit  outside  the  regulated 
area  hut  may  not  anchor,  block,  loiter  in. 
or  impede  the  transit  of  other  v'essels. 
The  (loast  (luard  may  he  assisted  hv 
other  Federal.  State,  or  local  law 
enforcement  agenf:ies  in  enforcing  this 
regulation. 

This  notice  is  issued  under  authority 
of  33  CFR  165.16()(a)  and  5  U.S.C. 

552(a).  In  addition  to  this  notice  in  the 
Federal  Register,  the  Coast  Cnard  will 
])rovi(le  mariners  with  advanced 
notification  of  (mforcement  ])eriods  via 
the  Focal  Notice  to  Mariners  and  marine 
information  broadcasts.  IftheCOTF 
determines  that  the  regnlatcul  area  n(!ed 
not  he  enforced  for  the  full  duration 
stated  in  this  notice,  a  Broadcast  Notice 
to  Mariners  mav  he  us(!(l  to  grant  general 
])ermission  to  enter  the  regulated  area. 

Dal(!(l:  l''(!l)riiiir\’  1. 2013. 

C.  P.  Ilitchiin, 

(kiptdin.  ILS.  (axis!  Guard.  Acliu;.’  Captain 
al  the  Port  .Yeir  York. 

II’K  Uoi..  2()i:i-047:u  I'iliMl  2-2«-1.3;  K;4.t  ani| 
BILLING  CODE  9110-04-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  121009528-2729-02] 

RIN  0648-XC499 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder  Fishery; 
Quota  Transfer 

AGENCY:  National  Marine  L’isheries 
Service  (NMFS).  National  Oceanic  and 
Atmos])heric  Administration  (NOAA). 
(iommerce. 

ACTION:  Temporary  rule;  (jiiota  transfer. 


SUMMARY:  NMFS  announces  that  the 
State  of  North  Carolina  is  transferring  a 
portion  of  its  2013  commercial  summer 
flounder  (junta  to  the  Commonwealth  of 
Virginia  and  to  the  .State  of  Rhode 
Island.  NMF.S  is  adjusting  the  (juntas 
and  announcing  the  revised  commercial 
(junta  for  each  state  involved. 

DATES:  Fffective  I'ehruary  28.  2013. 
through  December  31.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carly  Bari.  Fi.sherv  Management 
SjHiciali.st,  078-281-0224. 
SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  summer 
flounder  flslua  y  are  in  50  CFR  j)art  648. 
and  rerjuire  annual  sj)ecificati()n  of  a 
commercial  (junta  that  is  aj)j)orti()ne(l 
among  the  coastal  states  from  North 
Carolina  through  Maine.  The  process  to 
s(!t  the  annual  commercial  (junta  and  the 
j)ercent  allocated  to  each  state  are 
de.scrihed  in  §648.100. 

The  final  rule  imjjlementing 
Amendment  5  to  the  .Summer  Flounder. 
.Scuj),  and  Black  .Sea  Ba.ss  Fisherv 
Management  Flan,  which  was  j)uhlishe(l 
on  De(:(!mh(!r  17,  1003  (58  I’R  ()5036). 
j)rovi(le(l  a  mechanism  for  summer 
flounder  (junta  to  he  transfcrred  from 
oue  state  to  another.  Two  or  more  slates, 
under  mutual  agreement  and  with  the 
concurrence  of  the  Administrator. 
Northeast  Region,  NMl-'.S  (Regional 
Admiidstrator),  can  transfer  or  combine 
summer  nouiuler  commercial  (junta 
under  §1)48.1 02(c)(2).  The  Regional 
Administrator  is  nujnired  to  c()nsi(l(!r 
the  criteria  in  §  648.1 02(c)(2)(i)  to 
evaluate  re(juests  for  (junta  transfers  or 
combinations. 

North  Carolina  has  agreed  to  transfer 
1,410.230  11)  (630.670  kg)  of  its  2013 
commercial  (junta  to  Virginia.  This 
transfer  was  j)romj)te(l  by  summer 
flounder  landings  of  a  number  of  North 
Carolina  vessels  that  were  granted  safe 
harbor  in  Virginia  due  to  hazardous 
shoaling,  from  januarv  1.  2013,  to 
)anuarv  31, 2013,  therehv  nujuiring  a 
(junta  transfer  to  account  for  an  increa.se 
in  Virginia’s  landings  that  would  have 
otherwise  accrued  against  the  North 
Carolina  (junta.  North  Carolina  has  also 
agreed  to  transfer  36,784  Ih  (16,685  kg) 
of  its  2013  commercial  (junta  to  Rhode 
Island.  I’lds  transfer  was  i)r()mj)te(l  hv 
summer  flouuder  landings  of  three 
North  Carolina  vessels  that  were  granted 
safe  harbor  in  Rhode  Island  on  )anuary 
31. 2013.  and  f’ehruarv  8,  2013.  thereby 
re(juiring  a  (junta  transfer  to  account  for 
an  increase  in  Rhode  Island’s  landings 
that  would  have  otherwise  accrued 
against  the  North  Carolina  (junta.  The 
Regional  Administrator  has  determined 
that  the  criteria  set  forth  in 
§  648.1 02(c)(2)(i)  have  been  met.  The 


revised  summer  flounder  (juntas  for 
calendar  vear  2013  are:  North  Carolina, 
1,602.732  11)  (767.810  kg):  Virginia. 
3.848,822  11)  (1,745,796  kg):  and  Rhode 
Island,  1.830.884  Ih  (830,475  kg). 

Classitlcation 

This  action  is  taken  under  50  CFR 
j)art  ()48  and  is  exeinj)!  from  review 
under  Executive  Order  1286(). 

Authority:  1(1  IL.S.t;.  1801  (.■(  sixj. 

Dated;  L'etiriiarv  25.  2013. 

Kara  Meckley, 

Aclin;.’  Dopaly  Director.  Office  of  Sustainal)le 
Fislunies.  iVatioind  Marine  Fisheries  Service. 
|FK  Doc.  2(li:i-()4HlK  Filed  2-28-1  :i:  8:4.5  iim| 
BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  111207737-2141-02] 

RIN  0648-XC522 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by  Catch 
Vessels  Using  Trawl  Gear  in  the 
Western  Regulatory  Area  of  the  Gulf  of 
Alaska 

AGENCY:  National  Marine  Fisheries 
.Service  (NMF.S).  National  Oceanic  and 
Atmosjiheric  Administration  (NOAA). 
Commerce. 

ACTION:  Temj)()rarv  rule:  modification  of 
a  closure. 

SUMMARY:  NMF.S  is  ()j)ening  directed 
fishing  for  Pacific  cod  hv  catcher  vessels 
(CVs)  using  trawl  gear  in  the  We.stern 
Regulatory  Area  of  the  Gulf  of  Alaska 
(COA)  for  48  hours.  This  action  is 
nece.ssary  to  fully  use  the  A  .season 
allowance  of  the  2013  l§icific  cod  total 
allowable  catch  aj)j)()rti()ned  to  CVs 
using  trawl  gear  in  the  We.stern 
Regulatory  Area  of  the  COA. 

DATES:  Effective  1200  hours.  Alaska 
local  time  (A. Ft.),  March  1, 2013. 
through  1200  hours.  A. Ft..  March  3, 
2013.  Comments  must  he  received  at  the 
following  address  no  later  than  4:30 
j).m.,  A. Ft.,  March  18.  2013. 

ADDRESSES:  You  may  suhinit  comments 
on  this  document,  identified  hv  FDM.S 
Docket  Numher  NOAA-NMF.S-201 2- 
0180  hv  anv  of  the  following  methods: 

•  Electronic  Suhntission:  .Submit  all 
electronic  j)uhli(:  comments  via  the 
Federal  e-Rulemaking  Portal.  Co  to 
u  u  iv.  rcgii  I(i1ions.go\ '/ 
#!(lockctDct(iil:D=i\’()AA  -miES-2()  1 2- 
ItiO.  click  the  “Comment  Now!’’  icon. 
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complete  the  retiuired  fields,  and  ent(!r 
or  attach  voiir  comments. 

•  Mail:  Address  \vritt(m  comm(;nts  to 
(Ihmn  Merrill.  Assistant  Regional 
Administrator.  Snstainahle  Fisheries 
Division.  Alaska  Region  NMFS,  Attn: 
Fllen  .Sebastian.  Mail  comments  to  I’.O. 
Box  21()()8.  luneau,  AK  ‘)t)8()2-l (i(i8. 

•  I'dx:  Addrtiss  written  comments  to 
(denn  Merrill.  Assistant  Regional 
Administrator.  Snstainahle  Fisheries 
Division.  Alaska  Region  NMF.S.  Attn: 
Fllen  .Sebastian.  Fax  comments  to  5)07- 

•  Hand  (Udivdiv  to  llio  Fodond 
Ihdldin}>:  Addniss  written  comments  to 
(denn  Merrill.  .A.ssistant  Regional 
Administrator.  .Snstainahle  Fisheries 
Division.  Alaska  Region  NMF.S.  Attn: 
Fllen  .Sebastian.  Dtdiver  comments  to 
705)  West  5)th  .Stnu't.  Room  420A. 

Iiinean.  AK. 

Instructions:  VAmummXs  sent  h\’  anv 
other  method,  to  any  other  address  or 
individual,  or  received  alt(;r  the  end  of 
the  comment  period,  may  not  he 
consid(!red  by  NMF.S.  All  comimmts 
rec(!iv(!d  are  a  ])art  of  tin;  public  nicord 
and  will  gcmerally  he  po.sted  for  public 
vi(!wing  on  \\  \\  \v.rc^nIotions.<>ov 
without  change.  .Ml  ])ersonal  identifving 
information  (e.g..  naim;.  addr(!ss.  etc.), 
confidmitial  hnsim^ss  information,  or 
otlierwise  sensitive;  information 
submitted  voluntarily  by  the  send(;r  will 
In;  publicly  accessible.  NMF.S  will 
acc(;pt  anonymous  comments  (enter  "N/ 
in  the  reepnred  fi(;lds  if  von  wish  to 
remain  anonymous).  Attachments  to 
(;lectronic  comments  will  he;  ae:e;e;pte;el  in 
Mie;re).se)ft  Weerel.  Fxe:e;l,  e)r  Aelohe;  RDF 
file;  Ibrmats  eenlv. 

FOR  FURTHER  INFORMATION  CONTACT: 
C)l)re;n  Davis.  5)()7-.'j8()-7228. 
SUPPLEMENTARY  INFORMATION:  NMF.S 
manages  the  greeeinelfish  fishery  in  the; 
(lOA  e;xe:hisive  e;e;e)ne)mie:  zeaie 
ae:e:e)reling  te)  the;  Fishe;rv  Management 
l^lan  feer  Cdounelfish  e)f  the;  (ddf  e)f 
Alaska  (FMR)  pre;pare;el  by  the  Neerth 
Rae:ifie:  Fishery  Management  (:e)nne:il 
imele;r  antheerity  eef  the;  Magnusem- 
.Steveais  Fishe;rv  (ieenservatieen  anel 
Management  Ae:t.  Re;gidatie)ns  ge)ve;rning 
fishing  by  II. .S.  ve;sse;ls  in  ;ie:e:e)relane:e; 
with  the;  FMR  appe;;ir  at  sid)])art  H  e)f  .'jO 
Cl  R  i);irt  (iOO  ;mel  .'>()  CFR  |)art  875). 

NMF.S  e;le)se;el  elire;e:teel  fishing  leer 
Rae:ifie:  e:e)ei  by  e:ate:he;r  ve;sse;ls  using 
trawl  ge;ar  in  the  We;ste;rn  Re;gnlale)ry 
are;a  eef  the  COA  unele;r  ^(i75).2()(el)(i)(iii) 
e)n  Fehruary  14,  2013  (78  FR  1  175)0. 
Fe;l)rnarv  20.  201 3). 

As  e)f  Fe;l)ruiirv  23.  2013,  NMF.S  has 
ele;le;rmine;el  that  appreexiniiitely  220 
metrie:  te)ns  eef  Rae:ifie:  e:e)el  remain  in  the; 
A  se;ase)n  elire;e:te;el  fishing  alle)wane:e;  leer 
eVs  using  trawl  gear  in  the;  \Ve;.ste;rn 


Re;gnhite)rv  Are.i  e)f  the;  COA.  'rherefeere, 
in  ae:e:e)relane:e;  with  ()75).23(a)(  1  ){i). 
(a)(2)(i)(C).  ami  (a)(2)(iii)(D).  ;mel  te;  fidly 
ntili/.e  the;  A  .se;a,se)n  alle)W<me:e;  of  the; 

2013  TAC  e)f  Rae:ifie:  e:e)el  in  the;  \Ye;ste;rn 
Re;gidiite)rv  Are;a  e)f  the;  COA,  NMI*’.S  is 
te;rmin<iting  the;  ])re;vie)iis  e:le)snre;  iinel  is 
re;e)pening  elire;e:te;el  fishing  fe)r  Rae:ifie: 
e:e)ei  by  e:ale:he;r  ve;.sse;ls  using  trawl  ge;;ir 
in  the;  \Ve;ste;rn  Re;gidate)rv  Are;a  eef  the; 
COA.  e;ffe;e:tive;  1200  he)nrs.  A.l.t..  Mare;h 

I,  2013. 

In  ae:e:e)relane:e;  with  ^ 075).20(el)(l )(iii), 
the;  Re;gie)n:il  Aehninistrate)r  finels  that 
this  elire;e:te;el  fishing  alle)weme:e;  will  he; 
re;ae:he;el  after  48  heeurs.  Ce)nse;epie;ntlv. 
NMF.S  is  ])re)hil)iting  elire;e:te;el  fishing  leer 
Rae:ifie;  e:e)el  by  e:ate:he;r  ve;ssels  using 
tniwl  gi;<ir  in  the;  \Ve;ste;rn  Re;gidate)rv 
Are;a  e)f  the;  COA.  e;ffee;tive;  1200  heeurs. 
A.l.t.,  Mare:h  3,  2013.  The; 

Aelministnite)!’,  Ahi.skei  Re;gie)n  (Re;gional 
Aelministnileer)  e:e)nsielere;el  the;  Ibllowing 
fiie:te)rs  in  re;ae;hing  this  ele;e:isie)n:  (1)  The 
e:inTe;nt  e:ate:h  e)f  Riie:ifie:  e:e)el  by  e:ate:he;r 
ve;,sse;ls  using  tniwl  ge;ar  in  the;  \Ve;.ste;rn 
Re;gulate)rv  Are;a  eif  the;  COA  anil.  (2)  the; 
harvest  e:a])ae:il  v  <md  stateil  intent  on 
future;  h;u  vi;.sting  ])alte;rns  of  ve;,ssi;ls  in 
p;irtie:ip<iting  in  this  fishe;rv. 

Classification 

This  ae:tion  re;s|)e)nels  to  the;  l)e;.st 
aviiilahle;  information  ria:e;ntly  ohtaineel 
from  the;  fisheirv.  riii;  Assistemt 
Aelministnitor  for  Fi.she;rie;s.  NOAA 
(AA).  finels  gooel  e:au.se;  to  waive;  the; 
ri;e]nire;me;nt  to  proviile  jirior  notie;i;  anel 
opportunitv  lor  puhlie:  e:omme;nt 
jnirsuant  to  the;  authoritv  .se;t  forth  iit  .3 

II. .S.C.  333(1))(13)  as  sue:h  re;e|uiri;me;nt  is 
imprae;tie:ahle;  anel  e:ontnu  v  to  the  puhlie; 
inte;ri;.st.  'I'liis  re;epnri;me;nt  is 
imprae:tie:al)le;  anel  e:ontrarv  to  the;  public 
interest  as  it  wonlel  prevent  NMF.S  from 
re;s])oneling  to  the;  most  re;e:e;nt  fishe;rie;s 
elata  in  a  timely  fashion  anel  wonlel 
elelay  the;  e)])ening  of  the;  elire;e:teel  Rae:ifie: 
i:oel  fishery  by  e:iiti:he;r  ve;.ssels  using 
tniwl  ge;ar  in  the;  Western  Re;gulatorv 
Are;a  of  the  (iOA.  hnme;eliate;  notiiie:ation 
is  ne;e:e;.ssarv  to  allow  for  the;  orelerlv 
e:onelue:t  anel  e;ffie:ie;nt  e)])e;ration  of  this 
fishe;ry.  to  allow  the;  inelustrv  to  ])lan  for 
the;  fishing  season,  anel  to  itvoiel 
])ote;ntial  ilisruption  to  the  fishing  fle;e;l 
anel  |)re)e:e;ssors.  NMlvS  wiis  nnahle  to 
])ul)lish  a  notie:e;  proviiling  time  for 
jmhlie:  i:omme;nt  hi;e:ausi;  the;  most 
re;e:i;nt,  re;le;v<mt  elat.i  only  l)e;e:ame; 
available;  iis  of  Fe;hru<uy  23,  2013. 

The;  AA  also  finels  gooel  e:au.se;  to 
waive;  the;  3()-eliiy  elelay  in  the;  e;ffe;e:tive; 
eliite;  eif  this  ae:liem  nnele;r  3  U..S.C. 
333(el){3).  This  fineling  is  haseel  upem 
the;  re;ase)ns  preivieleel  aheeve;  Ibr  waive;r  eif 
prieir  ne)tie;e  anel  e)])pe)rtunity  Ibr  ]ml)lie: 
e:omment. 


Withenit  this  inseasem  aelju.stme;nt. 
NMF.S  e:oulel  neit  idleew  the;  i’ae:ifie:  e.eiel 
fishery  by  e:ate:hi;r  ve;sse;ls  using  trawl 
ge;ar  in  the;  We;.ste;rn  Re;gulate)rv  Are;<i  e)f 
the;  COA  to  he;  h.irvesteel  in  an  e;xpe;elie;nt 
manner  ;mel  in  ae:e:e)relane:e;  with  tlu; 
re;gulatorv  se:he;elnle;.  l)nele;r 
075).23(e:)(2).  inte;re;.ste;el  pensems  are; 
invite;ii  to  submit  written  e:e)nnne;nts  em 
this  ;ie:tion  te)  the  aheeve;  iielelre;ss  until 
Mare:h  18.  2013. 

This  (te:tion  is  re;e]uire;el  by  ^  075). 23 
anel  is  e;xe;mpt  from  review  unele;r 
Fxe;e:utivi;  Oreler  12800. 

Aulheirity:  10  ll..S.(;.  1801  cl  .see/. 

Dal(;el:  l''e;l)i'iiiirv  20.  2013. 

Kai'a  Me;e;kle;y. 

AcIi/il;  Deputy  Director.  Office  of  Siistdinohle 
Fislieri(‘s.  .\'(itioiuil  .Marine  Fisheries  .Service. 
|I-'K  Ddc.  I'il(!(l  2-2(i-i:i;  4:1.'>  pml 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands;  2013  and  2014 
Harvest  Specifications  for  Groundfish 

AGENCY:  Natieiiiiil  Marine;  Fishe;rie;s 
.Se;rvie:e;  (NMF.S).  Natiemal  ()e:eanie:  anel 
Atme)sphe;rie;  Aehninistratie)n  (NOAA), 
Ce)mmere:e;. 

ACTION:  Final  rule:  e;le)sure;s. 

SUMMARY:  NMF.S  anne)une:es  final  2013 
anel  2014  harvest  si)ee;ifie:ations  anel 
])re)hihite;el  spe;e:ie;s  e:ate:h  alle)wane:es  for 
the  greiiinelfish  fishery  e)f  the  Bt;ring  .Sea 
anel  Ale;utian  Islanels  management  area 
(B.SAl).  This  ae:tie)n  is  ne;e:e;ssary  te) 
e;stal)lish  harve;.st  limits  for  gre)unelfish 
eluring  the;  2013  anel  2014  fishing  ye;ar.s, 
anel  te)  ae:e:e)mplish  the  ge):ils  anel 
e)hje;e:tive;s  e)f  the;  Fisherv  Manageanent 
Rian  ibr  Creeunelfish  e)f  the  B.SAl  (FMR). 
The  intenele;el  e;ife;e:t  e)f  this  ae:tie)n  is  te) 
e:e)nse;rve;  anel  manage  the  greeundfish 
re;se)ure;e;s  in  the;  B.SAl  in  ae:e:e)relane:e 
with  the;  Magnuse)n-.Stevens  Fisherv 
Ce)nse;rvatie)n  <mel  Mimage;me;nt  Ae:l 
(Magnu.seen-.Stevens  Ae:t). 

DATES:  f]ffe;e;tive;  freem  1200  hrs,  Alaska 
leee.al  time;  (A.l.t.),  Mare;h  1. 2013, 
through  2400  hrs.  A.l.t.,  De;e:e;ml)e;r  31, 
2014. 

ADDRESSES:  Ele;e:tronie:  e;o])ie;s  e)f  the; 
Final  Ala.ska  Crounelfish  Harve;st 
.Spee:ificatie)ns  Fnvireenmental  hn])ae:t 
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Statement  (FIS),  Record  of  Decision 
(ROD),  Sup])lementarv  Information 
R(!])orl  (SIR)  to  the  FKS,  and  the  Idnal 
R(;gulatory  Flexil)ility  Analysis  (l-'RFA), 
pnjjjared  for  this  action  are  availal)l(! 
Irom  htti)://(il(isk(ijish(;ri(;s.n()(i(i.g()v. 

I'he  linal  2012  Stock  Assessm(!nt  and 
Mshery  Evaluation  (SAl’E)  r{!])ort  for  tin; 
groimdfish  resourccjs  of  the  USAl,  dated 
Novemher  2012,  as  well  as  the  SAldi 
r(!|)orls  for  previous  years,  are  available 
from  the  North  Pacific  Fisherv 
Management  Ciouncil  ((ioimcil)  at  OO,'! 
West  4th  Avenue,  Suite  :i00.  Anchorage. 
AK  00.'510-22.'’)2,  |)hone  907-271-2H00. 
or  from  the  (Council’s  Weh  site  at  hltp:// 
(ildskdfishcrias.nocKi.gov/npfiuc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Whitney,  907-.'58()-722«. 
SUPPLEMENTARY  INFORMATION:  Federal 
regulations  at  .'50  CFR  part  070 
imi)lement  the  FMP  and  govern  the 
groimdfish  fisheries  in  the  BSAl.  The 
Council  ])repared  the  FMP.  and  NMFS 
ai)])rove(l  it  under  the  Magnuson- 
Stevens  At;t.  General  regulations 
governing  IJ.S.  fisheries  also  a])])ear  at 
r>0  CFR  part  000. 

The  FMP  and  its  im|)lementing 
regulations  reipiire  NMFS,  after 
consultation  with  theOnmcil,  to 
spiicily  the  total  allowable  catch  (TAG) 
for  each  target  species:  the  sum  TAG  for 
all  grouiulfish  species  must  he  within 
the  o])tinnun  yield  (OY)  range  of  1.4 
million  to  2.0  million  metric  tons  (ml) 
(see  §  070.20(a)(l  )(i)).  This  final  rule 
siiecifies  the  TA(]  at  2.0  million  mt  for 
both  2010  and  2014.  NMFS  also  must 
specify  apjiorliomnents  of  TA(k 
prohibited  sjiecies  catch  (PSCi) 
allowances,  and  prohibited  species 
(piota  (PSQ)  reserves  established  hv 
§079.21;  seasonal  allowances  of 
])ollock.  Pacific  cod,  and  Atka  mackerel 
TA(]:  Amendment  80  allocations:  and 
Community  Development  Quota  (CiDQ) 
reserve  amounts  established  by 
§079.20(h)(l)(ii).  The  final  harve.st 
s])ecifications  set  forth  in  Tables  1 
through  22  of  this  action  satisfv  the.se 
reiiuirements. 

Section  079.20(c)(0)(i)  further  reciuires 
NMFS  to  consider  ])uhlic  comment  on 
the  pro])osed  annual  TAGs  (and 
apportionments  thereol)  and  PSG 
allowances,  and  to  publish  final  harvest 
specifications  in  the  Federal  Register. 
'I’he  proposed  201 8  and  2014  harve.st 
specifications  and  P.S(]  allowances  for 
the  groimdfish  fishery  of  the  USAl  were 
jnihlished  in  the  Federal  Register  on 
December  0,  2012  (77  FR  72791). 
(iomments  were  invited  and  accejited 
through  )anuary  7,  2018.  NMFS  received 
two  letters  with  five  comments  on  the 
proiiosed  harvest  specifications.  These 
comments  are  summarized  and 


res])onde{l  to  in  the  “Response  to 
Comments”  section  of  this  rule.  NMFS 
consulted  with  the  (Council  on  the  final 
2018  and  2014  harve.st  specifications 
during  the  December  2012  Council 
meeting  in  Anchorage,  AK.  After 
considering  public  comments,  as  well  as 
biological  and  economic  data  that  were 
available  at  the  (Council's  December 
meeting.  NMF.S  is  implementing  the 
linal  2018  and  2014  harvest 
specifications  as  recommended  hv  the 
(Council. 

Acceptable  liiological  (iaich  (AB(i)  and 
TA(i  Harvest  Specifications 

The  final  ABC  levels  for  Alaska 
groimdfish  are  ha.sed  on  the  best 
available  biological  and  socioeconomic 
information,  including  projected 
biomass  trends,  information  on  assumed 
distribution  of  stock  biomass,  and 
revi.sed  technical  methods  used  to 
calculate  stock  hioma.ss.  In  general,  the 
de\'elo]nnenl  of  ABCs  and  overfishing 
levels  (OFFs)  involves  sophisticated 
statistical  analyses  of  fish  ])opulations. 
I’he  FMP  specifies  a  .series  of  six  tiers 
to  detine  OFF  and  ABC  amounts  ha.sed 
on  the  level  of  reliable  information 
available  to  fishery  scientists.  'I’ier  1 
re])resent.s  the  highest  level  of 
information  ipiality  available  while  Tier 
()  repre.sents  the  lowest. 

In  December  29 12.  the  Scientific  and 
Statistical  (ionnniltee  (SSC.),  Advisorv 
Panel  (AP).  and  (iouncil  reviewed 
current  biological  information  about  the 
condition  of  the  BSAl  grouiulfish  stocks. 
I’he  (ioimcil’s  Plan  'I’eain  compiled  and 
presented  this  information  in  the  2012 
SAFE  rejKirl  tor  the  BSAl  groimdfish 
fisheries,  dated  Novemher  2012.  The 
SAFE  rejiorl  contains  a  review  of  the 
latest  .scientific  analyses  and  estimates 
of  each  species’  biomass  and  other 
biological  parameters,  as  well  as 
summaries  of  the  available  information 
on  the  BSAl  ecosystem  and  the 
economic  condition  of  groimdfish 
fisheries  off  Alaska.  NMFS  notified  the 
public  and  asked  for  review  of  the  SAFE 
report  in  the  notice  of  propo.sed  harvest 
specifications:  the  report  is  still 
available  (see  ADDRESSES),  l-’rom  the.se 
data  and  analy.ses,  the  Plan  Team 
(Estimated  an  OFF  and  ABC  for  each 
species  or  species  category. 

In  Decemner  2012,  the  SSfi,  AP.  and 
Council  reviewed  the  Plan  I’eam’s 
recommendations.  Except  for  rougheve 
rockfish,  the  SS(i  concurred  with  the 
Plan  Team’s  recommendations,  and  the 
(Council  adopted  the  OFF  and  ABCi 
amounts  recommended  hv  the  SSC 
(Table  1).  For  2018  and  2014,  the  SSC 
recommended  lower  rougheve  rockfish 
OFFs  and  ABCs  than  the  OFFs  and 
ABCs  recommended  hv  the  Plan  Team. 


For  rougheye  rockfish.  the  SSC 
recommended  including  the  e.stimated 
recruitment  from  the  1998  through  2009 
time  ])eriod  to  calculate  the  OFFs  and 
ABCis.  resulting  in  lower  amounts.  The 
final  TAG  recommendations  were  based 
on  the  AlKis  as  adjusted  for  other 
biological  and  socioeconomic 
considerations,  including  maintaining 
the  sum  of  the  I’ACis  witliin  the  reijuired 
OY  range  of  1.4  million  to  2.0  million 
mt.  As  reipdred  by  annual  catch  limit 
rules  for  all  fisheries  (74  FR  8178, 
(anuary  1(5.  2009),  none  of  the  (’.ouncil’s 
recommended  TA(’,s  for  2018  or  2014 
exceeds  the  final  2018  or  2014  ABCs  for 
any  sjiecies  category.  The  final  2018  and 
2014  harvest  specifications  approved  hv 
the  Secretary  of  (knnmerce  are 
unchanged  from  those  recommended  hv 
the  Council  and  are  consistent  with  the 
preferred  harvest  strategy  alternative  in 
the  EIS  (see  ADDRESSES).' NMFS  finds 
that  the  Councirs  recommended  OFFs. 
ABCs,  and  TACs  are  consistent  with  the 
biological  condition  of  groimdfish 
stocks  as  described  in  tlie  2012  SAFE 
report  that  was  apjnoved  by  the 
Council. 

(Changes  From  the  Proposed  2018  and 
2014  Harve.st  Specifications  for  the 
BSAl 

In  October  2012,  the  Council 
propo.sed  its  recommendations  for  the 
2018  and  2014  harvest  specifications  (77 
f’R  727?)1,  December  (5.  2012).  ha.sed 
largely  on  information  contained  in  the 
2011  SAFE  report  for  the  BSAl 
groimdfish  fisheries.  Through  the 
propo.sed  harvest  s|)ecification.s,  NMP’S 
notified  the  public  that  these  harve.st 
specifications  could  change,  as  the 
(kmncil  would  consider  information 
contained  in  the  final  2012  SAFE  report, 
recommendations  from  the  SS(],  Plan 
Team,  and  AP  committees,  and  public 
te.stimony  when  making  its 
recommendations  for  final  harvest 
specification  at  the  December  Ciouncil 
meeting.  NMFS  further  notified  the 
public  that,  as  reipdred  hv  the  FMP  and 
its  implementing  regulations,  the  sum  of 
the  TACs  must  he  within  the  OY’  range 
of  1.4  million  and  2.0  million  mt. 

Information  contained  in  the  2012 
SAFE  reports  indicates  hioma.ss  changes 
for  several  groimdfish  species  from  the 

2011  SAFE  reports.  At  the  December 

2012  Council  meeting,  the  SS(i 
recommended  the  2018  and  2014  ABCs 
for  many  species  based  on  the  best  and 
mo.st  recent  information  contained  in 
the  2012  SAFI*]  reports,  rids 
recommendation  resulted  in  an  ABC 
sum  total  lor  all  B.SAI  groimdfish 
species  in  excess  of  2  million  mt  for 
both  2018  and  2014.  Based  on  the  SSC 
AB(]  recommendations  and  the  2012 
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SAFR  rt!i)orls.  thedouncil  nicomiuends 
increasing  Bering  Sea  pollock  by  4.'j.l()() 
mt.  In  terms  of  percentage,  the  largest 
increa.ses  in  'I'At's  were  for  BSAl  scpiid 
and  BSAl  I’acific  ocean  ptu'ch.  Both  of 
these  species  ar(i  valuahie.  and  likcdy  to 
Im;  harvested  to  the  full  ’I'AC  available. 
rh(!  (Council  increased  the  scpiid  'l'A(i 
due  to  incHMsed  incidental  catch  in 
2012.  and  increa.sed  the  I’acific.  ocean 
p«!rch  TAds  diu!  to  higlnn'  AB(.s. 
nisnlting  from  lai'ger  hioma.ss  estimates. 
(Conversely,  the  SS(]  di'creased  the  OFF 
and  AB(C  of  BSAl  Atka  mackerel  from 
the  proposiul  OFF  and  AB(C.  and  these 
reductions  led  to  the  largest  decrease  in 
TA(C  in  terms  of  tonnage.  In  terms  of 
pcircentage  change  from  the  proposed 
TA(Cs.  Bogoslof  pollock  and  BSAl 


(Greenland  tnrhot  had  the  largest 
decrea.ses  in  I'ACC.  The.se  dijcreases  an; 
due  to  lowin'  incidinital  catches  of 
Bogoslof  ])ollock  in  2012.  and  lower 
biomass  e.stimatijs  of  (ireindand  tnrhot. 
'I'hi!  TAfCs  for  shortraker  rocklish  and 
rougheye  rockfish  win  e  also  decreased 
because  ol  smaller  OFFs  and  AB(Cs 
resulting  from  lower  biomass  estimates. 
The  TACS  for  oclo|)nses.  sharks,  “other 
rockfish,”  northern  rockfish,  Alaska 
plaice.  Ilathead  sole,  and  Kamchatka 
nonnder  were  all  decreased  hei  anse 
harvests  in  2012  were  much  less  than 
the  j)ropo.sed  2012  TACCs.  The  changes 
to  TACC  between  the  proposed  and  final 
harvest  specifications  are  based  on  the 
most  recent  scientific  and  economic 
information  and  are  consistent  with  the 


FMl’.  regulatory  ohligations,  and  harve.st 
•strategy  as  de.scrihed  in  the  proposed 
harvest  specifications.  These  changes 
are  compared  in  'Fable  1  A. 

Table  1  lists  the  (ionncirs 
recommended  final  2012  and  2014  OFF, 
ABO.  TAO.  I  FAC.  and  ODQ  reserve 
amounts  of  the  BSAt  gronndfish.  NM1'\S 
concurs  in  these  recommendations.  'Fhe 
final  2012  and  2014  'FAC 
recommendations  for  the  B.SAI  are 
within  the  ()Y  range  established  for  the 
B.SAI  and  do  not  exceed  the  AIK',  for  anv 
species  or  sjiecies  gronj).  'Fhe 
apportionment  of 'FAO  amounts  among 
fisheries  and  sea.sons  is  di.scussed 
below. 


Table  1— Final  2013  and  2014  Overfishing  Level  (OFL),  Acceptable  Biological  Catch  (ABC),  Total  Allowable 
Catch  (TAC),  Initial  TAC  (ITAC),  and  CDQ  Reserve  Allocation  of  Groundfish  in  the  BSAl  ^ 

[Amounts  are  in  metric  tons] 


Species 

2013 

2014 

OFL 

ABC 

TAC 

ITAC  2 

CDQ  3 

QFL 

ABC 

TAC 

ITAC  2 

CDQ3 

Pollock"'  . 

BS  . 

2.550,000 

1,375,000 

1 ,247,000 
19,000 

1,122,300 

124,700 

2.730,000 

1 .430,000 

1,247,000 

1,122,300 

124,700 

Al  . 

45,600 

37,300 

17,100 

1,900 

48,600 

39.800 

19,000 

17,100 

1,900 

Bogoslof  . 

13.400 

10,100 

100 

500 

0 

13,400 

100 

500 

0 

Pacific  cod  ^  . 

BSAl  . 

359,000 

307,000 

260,000 

232,180 

27.820 

379.000 

323,000 

260,880 

232,966 

27,914 

Sablefish  . 

BS  . 

1,870 

1.580 

1,580 

1,304 

217 

1.760 

1.480 

1.480 

629 

56 

Al  . 

2,530 

2,140 

2,140 

1,739 

361 

2.370 

2,010 

2,010 

427 

38 

Atka  mackerel  . 

BSAl  . 

57.700 

50.000 

25,920 

23,147 

2,773 

56,500 

48,900 

25,379 

22,663 

2,716 

EAI/BS  . 

n/a 

16,900 

16,900 

15,092 

1.808 

n/a 

16,500 

14,735 

1,766 

CAI  . 

n/a 

16,000 

7,520 

6,715 

805 

n/a 

15,700 

7,379 

6,589 

790 

WAI  . 

n/a 

17.100 

1.500 

1,340 

161 

n/a 

16,700 

1.500 

1,340 

161 

Yellowfin  sole  . 

BSAl  . 

220,000 

206,000 

198,000 

176,814 

21,186 

219,000 

206,000 

1 98.000 

176.814 

21,186 

Rock  sole  . 

BSAl  . 

241,000 

214,000 

92,380 

82,495 

9.885 

229.000 

204.000 

92.000 

82.156 

9,844 

Greenland  turbot  . 

BSAl  . 

2.540 

2,060 

2,060 

1,751 

n/a 

3.270 

2.650 

2,650 

2,253 

n/a 

BS  . 

n/a 

1,610 

1,610 

1,369 

172 

n/a 

2.070 

1,760 

221 

Al  . 

n/a 

450 

450 

383 

0 

n/a 

580 

580 

493 

0 

Arrowtooth  flounder  .. 

BSAl  . 

186.000 

152.000 

25,000 

21,250 

2,675 

186.000 

152,000 

25,000 

21,250 

2,675 

Kamchatka  flounder  .. 

BSAl  . 

16,300 

12,200 

10,000 

8,500 

0 

16.300 

12.200 

10,000 

8,500 

0 

Flathead  sole®  . 

BSAl  . 

81.500 

67,900 

22,699 

20,270 

2.429 

66,700 

22,543 

20,131 

2,412 

BSAl  . 

17,800 

13,300 

3,500 

2,975 

0 

13.300 

4,000 

3,400 

0 

Alaska  plaice . 

BSAl  . 

67,000 

55,200 

20,000 

17,000 

0 

60.200 

55.800 

20.000 

17,000 

0 

Pacific  ocean  perch  .. 

BSAl  . 

41.900 

35,100 

35.100 

30,995 

n/a 

39,500 

33,100 

33,100 

29,228 

n/a 

BS  . 

8,130 

8,130 

6,911 

0 

7.680 

7.680 

6.528 

0 

EAI  . 

n/a 

9,790 

9,790 

8,742 

1.048 

n/a 

9.240 

9,240 

8,251 

989 

CAI  . 

n/a 

6.980 

6,980 

6,233 

747 

n/a 

6,590 

6,590 

5,885 

705 

WAI  . 

n/a 

10.200 

10,200 

9,109 

1,091 

n/a 

9,590 

9,590 

8.564 

1,026 

Northern  rockfish  . 

BSAl  . 

12.200 

9.850 

3,000 

2,550 

0 

9,320 

3,000 

2.550 

0 

Shortraker  rockfish  .... 

BSAl  . 

493 

370 

370 

315 

0 

493 

370 

370 

315 

0 

Rougheye  rockfish®  .. 

BSAl  . 

462 

378 

378 

321 

0 

524 

429 

429 

365 

0 

EBS/EAI  . 

n/a 

169 

169 

144 

0 

n/a 

189 

189 

161 

0 

CAI/WAI  . 

n/a 

209 

209 

178 

0 

n/a 

240 

240 

204 

0 

Other  rockfish®  . 

BSAl  . 

1.540 

1,159 

873 

742 

0 

1,540 

1,159 

1.159 

985 

0 

BS  . 

n/a 

686 

400 

340 

0 

n/a 

686 

686 

583 

0 

Al . 

n/a 

473 

473 

402 

0 

n/a 

473 

473 

402 

0 

Skates  . 

BSAl  . 

45.800 

38,800 

24,000 

20,400 

4,760 

0 

44,100 

37.300 

25.000 

21 ,250 

0 

Sculpins  . 

BSAl  . 

56,400 

42,300 

5,600 

0 

56,400 

42.300 

5.600 

4,760 

0 

Sharks  . 

BSAl  . 

1,360 

2.620 

1,020 

100 

85 

0 

1,360 

1,020 

1,970 

100 

85 

0 

BSAl  . 

1.970 

700 

595 

0 

2,620 

700 

595 

0 

Octopuses . 

BSAl  . 

3,450 

2,590 

500 

425 

0 

3,450 

2.590 

500 

425 

0 

TOTAL  . 

4.028,465 

2,639,317 

2,000,000 

1,790,512 

197,004 

4,205,287 

2.697.498 

2.000,000 

1 ,788,646 

196,381 

’  These  amounts  apply  to  the  entire  BSAl  management  area  unless  otherwise  specified.  With  the  exception  of  pollock,  and  for  the  purpose  of  these  harvest  speci¬ 
fications.  the  Bering  Sea  (BS)  subarea  includes  the  Bogoslof  District. 

^Except  for  pollock,  the  prortion  of  the  sablefish  TAC  allocated  to  hook-and-line  and  pot  gear,  and  Amendment  80  species,  15  percent  of  each  TAC  is  put  into  a  re¬ 
serve.  The  ITAC  for  these  species  is  the  remainder  of  the  TAC  after  the  subtraction  of  these  reserves.  For  pollock  and  Amendment  80  species,  ITAC  is  the  non-CDQ 
allocation  ol  TAC  (see  footnotes  3  and  5). 

3For  the  Amendment  80  species  (Atka  mackerel,  flathead  sole,  rock  sole,  yellowfin  sole.  Pacific  cod.  and  Aleutian  Islands  Pacific  ocean  perch),  10.7  percent  of  the 
TAC  is  reserved  for  use  by  CDQ  participants  (see  §§679.20(b)(1  )(ii)(C)  and  679.31).  Twenty  percent  of  the  sablefish  TAC  allocated  to  hook-and-line  gear  or  pot  gear, 
7.5  percent  of  the  sablefish  TAC  allocated  to  trawl  gear,  and  10.7  percent  of  the  TACs  for  Bering  Sea  Greenland  turbot  and  arrowtooth  flounder  are  reserved  for  use 
by  (DDQ  participants  (see  §679.20(b)(1)(ii)(B)  and  (D)).  Aleutian  Islands  Greenland  turbot,  "other  flatfish,’’  Alaska  plaice,  Bering  Sea  Pacific  ocean  perch,  northern 
rockfish.  shortraker  rockfish.  rougheye  rockfish.  "other  rockfish,”  skates,  sculpins,  sharks,  squids,  and  octopuses  are  not  allocated  to  the  CDQ  program. 

^  Under  §679.20(a)(5)(i)(A)(  J),  the  annual  BS  subarea  pollock  TAC  after  subtracting  first  for  the  CDQ  directed  fishing  allowance  (10  percent)  and  second  for  the  in¬ 
cidental  catch  allowance  (4.0  percent),  is  further  allocated  by  sector  for  a  directed  pollock  fishery  as  follows:  inshore — 50  percent;  catcher/processor — 40  percent;  and 
motherships — 10  percent.  Under  §679.20(a)(5)(iii)(B)(2)(/)  and  (//),  the  annual  Aleutian  Islands  subarea  pollock  TAC,  after  subtracting  first  for  the  CDQ  directed  fishing 
allowance  (10  percent)  and  second  for  the  incidental  catch  allowance  (1,600  mt)  is  allocated  to  the  Aleut  Corporation  for  a  directed  pollock  fishery. 
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®The  Pacific  cod  TAC  is  reduced  by  3  percent  from  the  ABC  to  account  for  the  State  of  Alaska's  (State)  guideline  harvest  level  in  State  waters  of  the  Aleutian  Is¬ 
lands  subarea. 

®  "Flathead  sole"  includes  Hippoglossoides  elassodon  (flathead  sole)  and  Hippoglossoides  robustus  (Bering  flounder). 

^  "Other  flatfish”  includes  all  flatfish  species,  except  for  halibut  (a  prohibited  species),  flathead  sole,  Greenland  turbot,  rock  sole,  yellowfin  sole,  arrowtooth  flounder, 
Kamchatka  flounder,  and  Alaska  plaice. 

'’“Rougheye  rockfish”  includes  Sebastes  aleutianus  (rougheye)  and  Sebasles  melanostictus  (blackspotted). 

®  "Other  rockfish"  includes  all  Sebastes  and  Sebastolobus  species  except  for  Pacific  ocean  perch,  northern  rockfish.  dark  rockfish,  shortraker  rockfish,  and 
rougheye  rockfish. 

Note:  Regulatory  areas  and  districts  are  defined  at  §679.2  (BS  =  Bering  Sea  subarea,  Al  =  Aleutian  Islands  subarea,  EAI  =  Eastern  Aleutian  Islands  district, 
CAI  =  Central  Aleutian  Islands  district,  WAI  =  Western  Aleutian  Islands  district.) 


Table  1A — Comparison  of  Final  2013  and  2014  With  Proposed  2013  and  2014  Total  Allowable  Catch  in  the 

BSAI 

[Amounts  are  in  metric  tons] 


Species 

Area ' 

2013  Final 
TAC 

2013 

Proposed  TAC 

2013 

Difference 
from  proposed 

2014  Final 
TAC 

2014 

Proposed  TAC 

2014 

Difference 
from  proposed 

Pollock . 

BS  . 

1,247,000 

1,201,900 

45,100 

1,247,000 

1,201,900 

45,100 

Al  . 

19,000 

19,000 

0 

19,000 

19,000 

0 

Bogoslof . 

100 

500 

-400 

100 

500 

-400 

Pacific  cod . 

BSAI  . 

260,000 

262,900 

-2,900 

260,880 

262,900 

-2,020 

Sahlefish  . 

BS  . 

1,580 

2,200 

-620 

1,480 

2,200 

-720 

Al  . 

2,140 

2,020 

120 

2,010 

2,020 

-10 

Atka  mackerel  . 

EAI/BS  . 

16,900 

31,700 

- 14,800 

16,500 

31,700 

-15,200 

CAI  . 

7,520 

8,883 

- 1 ,363 

7,379 

8,883 

- 1 ,504 

WAI  . 

1,500 

1,500 

0 

1,500 

1,500 

0 

Yellowfin  sole  . 

BSAI  . 

198,000 

203,900 

-5,900 

1 98,000 

203,900 

-5,900 

Rock  sole  . 

BSAI  . 

92,380 

87,000 

5,380 

92,000 

87,000 

5,000 

Greenland  turbot  ... 

BS  . 

1,610 

6,010 

-4,400 

2,070 

6,010 

-3,940 

Al  . 

450 

2,020 

- 1 ,570 

580 

2,020 

- 1 ,440 

Arrowtooth  flounder 

BSAI  . 

25,000 

25,000 

0 

25,000 

25,000 

0 

Kamchatka  floun¬ 
der. 

BSAI  . 

10,000 

17,700 

-7,700 

10,000 

17,700 

-7,700 

Flathead  sole  . 

BSAI  . 

22,699 

34,134 

- 1 1 ,435 

22,543 

34,134 

-11,591 

Other  flatfish . 

BSAI  . 

3,500 

3,200 

300 

4,000 

3,200 

800 

Alaska  plaice  . 

BSAI  . 

20,000 

24,000 

-4,000 

20,000 

24,000 

Pacific  ocean  perch 

BS  . 

8,130 

6,540 

1,590 

7,680 

6,540 

1,140 

EAI  . 

9,790 

6,440 

3,350 

9,240 

6,440 

2,800 

CAI  . 

6,980 

5,710 

1,270 

6,590 

5,710 

880 

WAI  . 

10,200 

9,610 

590 

9,590 

9,610 

-20 

Northern  rockfish  ... 

BSAI  . 

3.000 

4,700 

- 1 ,700 

3,000 

4,700 

- 1 ,700 

Shortraker  rockfish 

BSAI  . 

370 

393 

-23 

370 

393 

-23 

Rougheye  rockfish 

BS/EAI  . 

169 

241 

-72 

189 

241 

-52 

CAl/WAI  . 

209 

258 

-49 

240 

258 

-18 

Other  rockfish  . 

BS  . 

400 

500 

-100 

686 

500 

186 

Al  . 

473 

570 

-97 

473 

570 

-97 

Skates  . 

BSAI  . 

24,000 

24,746 

-746 

25,000 

24,746 

254 

Sculpins . 

BSAI  . 

5,600 

5,200 

400 

5,600 

5,200 

400 

Sharks  . 

BSAI  . 

100 

200 

-100 

100 

200 

-100 

Squids  . 

BSAI  . 

700 

425 

275 

700 

425 

275 

Octopuses  . 

BSAI  . 

500 

900 

-400 

500 

900 

-400 

TOTAL  . 

BSAI  . 

2,000,000 

2,000,000 

0 

2,000,000 

2,000,000 

0 

’  Bering  Sea  subarea  (BS),  Aleutian  Islands  subarea  (Al),  Bering  Sea  and  Aleutian  Islands  management  area  (BSAI),  Eastern  Aleutian  District 
(EAI),  Central  Aleutian  District  (CAI),  and  Western  Aleutian  District  (WAI). 


(iroundfish  Reserves  and  the  Incidental 
(]atch  Allowance  (K^A)  for  Pollock, 

Atka  Mackerel,  Flathead  Sole,  Rock 
Sole,  Yellowfin  Sole,  and  Aleutian 
Islands  Pacific  Ocean  Perch 

.Section  (i79.2()(l))(l )(i)  nujuires  NMF.S 
to  ntserve  l.T  percent  of  the  TA(]  for 
each  target  ,s|)ecie.s,  exce])t  for  pollock, 
liook-and-line  and  ])ot  gear  allocation  of 
sahlefish,  and  Amendment  80  sjiecies, 
in  a  non-specified  niserve.  .Section 
()70.2()(1))(1  )(ii)(B)  rerpiires  that  20 
pru'cent  of  the  hook-and-line  and  pot 
gear  allocation  of  sahlefish  he  set  aside 
for  tlu;  fixed-gear  sahUd'ish  (iDQ  niserve. 
.S(!ction  (i79.20(h)(l)(ii)(D)  reriuires 


NMF.S  to  allocate  7..'5  percent  of  the 
trawl  gear  allocations  of  sahlefish  and 
10.7  percent  of  the  Bering  .Sea 
Greenland  tnrhot  and  arrowtooth 
flounder  TACs  to  the  re,s|)ective  CIJQ 
reserves.  llnd(!r  s(;ction 
070.2()(hKl )(ii)(G).  NMF.S  must  allocate 
10.7  ])ercent  of  the  TAG  for  Atka 
mackerel,  Aleutian  Islands  Pacific  ocean 
prn’ch,  yellowfin  sole,  rock  sole,  flathead 
sole,  and  Pacific  cod  to  the  (’.DQ 
reserves.  .Sec;tions  ()70.20(a)(.'})(i)(A)  and 
079.31(a)  also  nupdre  that  10  percent  of 
the  BSAI  ])ollock  TA(i  he  allocated  to 
th(!  pollock  GDQ  directed  fishing 
allowance  (DFA).  The  entire  Bogoslof 
District  pollock  TA(i  is  allocated  as  an 


K]A  (see  S  079.20(a)(.‘5)(ii)).  With  the 
(!xce])tion  of  the  hook-and-line  and  pot 
gear  .sahlefish  (iDQ  r(!.st;rve.  the 
regulations  do  not  further  a])j)ortion  the 
GDQ  allocations  hv  g(!ar. 

Pursuant  to  (i079.20(a)(.'i)(i)(A)(l), 
NMF.S  allocates  a  ])ollock  IGA  of  3 
jjercent  of  the  B.S  snl)area  ])ollock  TAG 
after  snhtracting  the  10  percent  GDQ 
r(!.serve.  I'his  allowance  is  based  on 
NMISS’  examination  of  the  pollock 
incidental  catch,  including  the 
incidental  catch  hv  (iDQ  ve.ssels.  in 
target  fisheries  other  than  ]K)llock  from 
1999  through  2012.  During  this  14-year 
period,  the  pollock  incidental  catch 
ranged  from  a  low  of  2.3  percent  in  2012 
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to  a  high  of' 5  percent  in  l‘)‘)U.  with  a 
14-year  average  ot  3.2  percent.  I’ursnant 
to  (i7‘).2()(a)(.'))(iii)(B)(2)(/)  and  (//). 
NMFS  establishes  a  jjollock  KIA  of 
l.tiOO  ml  of  the  Af  sui)area  TAd  afUir 
sui)tracling  the  l()-percenl  (DQ  UFA. 
This  allowance  is  hasiul  on  NMf'S' 
(!xainination  of  tlu;  pollock  incidcmtal 
catch,  including  the  incidental  catch  hy 
dDQ  v(!ssels.  in  target  fisheries  other 
than  j)ollock  from  2003  through  2012. 
During  this  10-year  period,  the 
incidental  catch  of  polloc:k  ranginl  from 
a  low  of  .1  perciml  in  2000  to  a  high  of 
10  |)ercent  in  2003.  with  a  10-vear 
average  of  7  perccmt. 

I’ursuant  to  4}  (>70. 20(a)(8)  and  (10). 
NMFS  allocates  ICAs  of  .'i. 000  mt  of 
flat  head  sole.  10.000  mt  of  rock  sole. 


2,000  mt  of  yellowfin  sole,  10  mt  of 
Western  Aleutian  District  (WAl)  Facific 
ocean  piirch,  7.'i  mt  offienlral  Ahnitian 
District  (dAl)  l^icific  occxm  |)erch,  200 
mt  of  I'iastcirn  Aleutian  District  (HAl) 
I’acific  ocean  i)erch,  40  ml  of  WAl  Atka 
mackerel,  7.'5  mt  of  dAI  Atka  mack(M'el. 
and  1.000  mt  of  FAl  and  IkS  subarea 
.Atka  mackiM'el  TAd  aft(!r  subtracting  the 
10.7  ixu'cent  dDQ  r(!S(!rve.  'I’hese  IdA 
allowanc(!S  an;  based  on  NMFS' 
(!xamination  of  llu;  incidental  catch  in 
other  targ(!t  fisheries  from  2003  through 
2012. 

The  nigulations  do  not  designate  the 
remaimhn'  of  the  non-specified  reserve 
hy  species  or  species  grou]).  Anv 
amount  of  the  reserve  may  he 
apportioiKKl  to  a  target  sj)(!cies  calegorv 


during  the  year,  provided  that  such 
a))i)ortionments  do  not  residt  in 
ovcM'fishing  (see  §  ()70.20(1))(1  )(i)).  The 
R(!gional  Administrator  has  determined 
that  the  lTA(is  specified  for  tin;  s])ecies 
listcul  in  Table  1  muni  to  Ik; 
snijplementcid  from  tlu;  non-s])ecified 
res(!rve  because  II.S.  fishing  vesscds 
have  demon.strated  the  capacity  to  catch 
th(!  full  'I’Ad  allocations.  'I’luinddre.  in 
accordance!  with  ^  ()79.20(l))(3),  NMf'S  is 
ap])ortioning  the  amounts  slu)wn  in 
Tal)l(!  2  from  the  non-specified  r(!.serve 
to  increase  the  1TA(]  for  shortraker 
rockfish.  rongheye  rockfish,  nortlnirn 
rockfi.sh.  I’acific  oceean  ]K!rch.  “other 
rockfish."  .skates,  scul])ins,  sharks,  and 
e)ctopu,ses  by  l.'i  iiercent  of  the  TAd  in 
2013  and  2(il4. 


Table  2— Final  2013  and  2014  Apportionment  of  Reserves  to  ITAC  Categories 

[Amounts  are  in  metric  tons] 


Species-area  or  subarea 

2013  ITAC 

2013  Reserve 
amount 

2013  Final 
ITAC 

2014  ITAC 

2014  Reserve 
amount 

2014  Final 
ITAC 

Shortraker  rockfish-BSAI  . 

315 

56 

370 

315 

56 

370 

Rougheye  rockfish-EBS/EAl  . 

144 

25 

169 

161 

28 

189 

Rougheye  rockfish-CAI/WAI  . 

178 

31 

209 

204 

36 

240 

Northern  rockfish-BSAI  . 

2,550 

450 

3,000 

2,550 

450 

3,000 

Pacific  ocean  perch-Bering  Sea  subarea 

6,911 

1,220 

8,130 

6,528 

1,152 

7,680 

Other  rockfish-Bering  Sea  subarea  . 

340 

60 

400 

583 

103 

686 

Other  rockfish-Aleutian  Islands  subarea  .. 

402 

71 

473 

402 

71 

473 

Skates-BSAI  . 

20,400 

3,600 

24,000 

21,250 

3,750 

25,000 

Sculpins-BSAI  . 

4,760 

840 

5,600 

4,760 

840 

5,600 

Sharks-BSAI  . 

85 

15 

100 

85 

15 

100 

Octopuses-BSAI . 

425 

75 

500 

425 

75 

500 

Total  . 

36,508 

6,443 

42,951 

37,262 

6,576 

43,838 

Allocation  of  Pollock  TA(]  Under  the 
American  Fisheries  Act  (AFA) 

Section  (i70.20(a)(.T)(i)(A)  nujnires  that 
the  BS  subarea  pollock  TAd  he 
apportioned,  after  subtracting  10 
jjercent  for  the  dDQ  program  and  3 
percent  for  the  Id.A.  as  a  DFA  as  follows: 
.TO  percent  to  the  inshore  sector.  40 
percent  to  the  catcher/processor  ((71’) 
.sector,  and  10  percent  to  the  mothershij) 
.s(!ctor.  In  the  BS  sul)area.  40  percent  of 
the  DFA  is  allocated  to  the  A  .season 
(lanuary  20-)nne  10).  and  00  ]K!rcent  of 
the  DFA  is  allocated  to  the  B  s(;a.son 
()une  lO-Novemher  1) 

(!%  070.20(a)(.T)(i)(A)).  The  Al-dinicted 
pollock  fishery  allocation  to  the  Aleut 
dorporation  is  th(!  amount  of  pollock 
remaining  in  the  Af  subarea  after 
subtracting  l.tlOO  mt  for  the  (iDQ  DFA 
(10  percent)  and  1.000  mt  for  the  IdA 
(S070.20(a)(.'j)(iii)(B)(2)(//)).  In  the  A1 


subarea.  40  percent  of  the  D1''A  is 
allocatiid  to  the  A  season  and  the 
niinainder  of  the  directiid  pollock 
fislnay  is  allocated  to  the  B  season. 
Table  3  lists  these  2013  and  2014 
amounts. 

Section  070.20(a)(.T)(i)(A)(4)  also 
inchules  several  specific  re(]uirements 
regarding  BS  subarea  pollock 
allocations.  First,  it  recpiires  that  8..T 
perc(!nt  of  the  ])ollock  allocated  to  the 
C71’  sector  he  available  for  harvest  hv 
AFA  catcher  v(!ssel.s  (dVs)  with  d/I’ 
sector  (iiidorseimints,  unless  tin; 
R(!gional  Admini.strator  r(;ceives  a 
i:ooperative  contract  that  allows  the 
distribution  of  harve.st  among  AFA  Ci/l’s 
and  Af-’A  dVs  in  a  mann(!r  agr(!ed  to  hv 
all  meml)(!rs.  .S(!cond,  AFA  C7I’s  not 
listed  in  the  AFA  are  limited  to 
harvesting  not  mon;  than  0..')  pcircent  of 
the  i)ollock  allocat(;d  to  the  d/l’  s(!ctor. 
Tal)l(!  4  lists  tlu!  2013  and  2014 


allocations  of  pollock  T’A(].  Tables  17 
through  22  list  the  AFA  (71’  and  ('V 
harvesting  sideboard  limits.  The  tables 
for  tlu!  pollock  allocations  to  the  BS 
subarea  inshore  ]3ollock  cooperatives 
and  open  access  sector  will  he  posted  on 
the  Alaska  Region  W(!h  site  at  Iilfp:// 
(ihisk(ilish(n'i(^s.no(ia.gov. 

Table  3  also  lists  seasonal 
apportionments  of  ])ollock  and  harvest 
limits  within  the  Steller  Sea  Lion 
(ionservation  Ari!a  (Sd.A).  The  harvest 
within  the  SdA.  as  defined  at 

(j79.22(a)(7)(vii),  is  limited  to  no  more 
than  28  jxn'cent  of  the  annual  Dl'  A 
h(!foie  12:00  noon.  Ajn  il  1.  as  provided 
in  079.20(a)(.'))(i)(d).  The  A  season 
pollock  SdA  harvest  limit  will  he 
apportioned  to  each  sector  in  pro])ortion 
to  each  sector’s  all(K;ated  percentag(!  of 
the  Dl-’A.  Table  3  lists  the.se  2013  and 
2014  amounts  hv  sec:tor. 
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Table  3— Final  2013  and  2014  Allocations  of  Pollock  TAGS  to  the  Directed  Pollock  Fisheries  and  to  the 

CDQ  Directed  Fishing  Allowances  (DFA)  ^ 

[Amounts  are  in  metric  tons] 


2013  A  Season  ’ 

2013  B 
Season ’ 

2014  A  Season  ’ 

2014  B 
Season ’ 

Area  and  sector 

2013 

SCA 

Harvest 

limits 

2014 

SCA 
Harvest 
limit  ^ 

Allocations 

A  Season 
DFA 

B  Season 
DFA 

Allocations 

A  Season 
DFA 

B  Season 
DFA 

Bering  Sea  subarea  . 

1 ,247,000 

n/a 

n/a 

n/a 

1 ,247,000 

n/a 

n/a 

n/a 

CDQ  DFA  . 

124,700 

49,880 

34,916 

74,820 

124,700 

49,880 

34,916 

74,820 

ICA’  . 

33,669 

n/a 

n/a 

n/a 

33,669 

n/a 

n/a 

n/a 

AFA  Inshore  . 

544,316 

217,726 

152,408 

326,589 

544,316 

217,726 

152,408 

326,589 

AFA  Catcher/Processors  3 

435,452 

174,181 

121,927 

261,271 

435,452 

174,181 

121,927 

261,271 

Catch  by  C/Ps . 

398,439 

1 59,376 

n/a 

239,063 

398,439 

159,376 

n/a 

239,063 

Catch  by  CVs  3 . 

37,013 

14,805 

n/a 

22,208 

37,013 

14,805 

n/a 

22,208 

Unlisted  C/P  Limit'’  . 

2,177 

871 

n/a 

1,306 

2,177 

871 

n/a 

1,306 

AFA  Motherships  . 

108,863 

43,545 

30,482 

65,318 

108,863 

43,545 

30,482 

65,318 

Excessive  Harvesting 

Limits  . 

190,510 

n/a 

n/a 

n/a 

190,510 

n/a 

n/a 

n/a 

Excessive  Processing 

Limit®  . 

326,589 

n/a 

n/a 

n/a 

326,589 

n/a 

n/a 

n/a 

Total  Bering  Sea  DFA 

1,088,631 

435,452 

304,817 

653,179 

1 ,088,631 

435,452 

304,817 

653,179 

Aleutian  Islands  subarea  ’ 

19,000 

n/a 

n/a 

n/a 

19,000 

n/a 

n/a 

n/a 

CDQ  DFA  . 

1,900 

760 

n/a 

1,140 

1,900 

760 

n/a 

1,140 

ICA  . 

1,600 

800 

n/a 

800 

1,600 

800 

n/a 

800 

Aleut  Corporation  . 

15,500 

13,360 

n/a 

2,140 

15,500 

14,360 

n/a 

1,140 

Bogoslof  District  ICA^ . 

100 

n/a 

n/a 

n/a 

100 

n/a 

n/a 

n/a 

’  Pursuant  to  §679.20(a)(5)(i)(A),  the  BS  subarea  pollock,  after  subtracting  the  CDO  DFA  (10  percent)  and  the  ICA  (3  percent),  is  allocated  as 
a  DFA  as  follows:  Inshore  sector — 50  percent,  catcher/processor  sector  (C/P) — 40  percent,  and  mothership  sector — 10  percent.  In  the  BS  sub- 
area,  40  percent  of  the  DFA  is  allocated  to  the  A  season  (January  20-June  10)  and  60  percent  of  the  DFA  is  allocated  to  the  B  season  (June 
10-November  1).  Pursuant  to  §679.20(a)(5)(iii)(B)(2)('/)  and  (ii),  the  annual  Al  pollock  TAG,  after  subtracting  first  for  the  CDQ  directed  fishing  al¬ 
lowance  (10  percent)  and  second  the  ICA  (1,600  mt),  is  allocated  to  the  Aleut  Corporation  for  a  directed  pollock  fishery.  In  the  Al  subarea,  the  A 
season  is  allocated  40  percent  of  the  ABC  and  the  B  season  is  allocated  the  remainder  of  the  directed  pollock  fishery. 

2  In  the  BS  subarea,  no  more  than  28  percent  of  each  sector's  annual  DFA  may  be  taken  from  the  SCA  before  April  1 . 

3  Pursuant  to  §679.20(a)(5)(i)(A)(4),  not  less  than  8.5  percent  of  the  DFA  allocated  to  listed  catcher/processors  shall  be  available  for  harvest 
only  by  eligible  catcher  vessels  delivering  to  listed  catcher/processors. 

■’Pursuant  to  §679.20(a)(5)(i)(A)(4)(/7/),  the  AFA  unlisted  catcher/processors  are  limited  to  harvesting  not  more  than  0.5  percent  of  the  catcher/ 
processors  sector’s  allocation  of  pollock. 

5  Pursuant  to  §679.20(a)(5)(i)(A)(6),  NMFS  establishes  an  excessive  harvesting  share  limit  equal  to  17.5  percent  of  the  sum  of  the  non-CDQ 
pollock  DFAs. 

3  Pursuant  to  §679.20(a)(5)(i)(A)(7),  NMFS  establishes  an  excessive  processing  share  limit  equal  to  30.0  percent  of  the  sum  of  the  non-CDQ 
pollock  DFAs. 

^The  Bogoslof  District  is  closed  by  the  final  harvest  specifications  to  directed  fishing  for  pollock.  The  amounts  specified  are  for  ICA  only  and 
are  not  apportioned  by  season  or  sector. 

Note;  Seasonal  or  sector  apportionments  may  not  total  precisely  due  to  rounding. 


Allocation  olThe  Atka  Mackerel  TACs 

Set.'tion  (i79.2()(a)(8)  allocates  the  Atka 
mackerel  TACs  to  the  Amendment  80 
and  BSAI  trawl  limited  access  sectors, 
alter  subtracting  the  CDQ  reserves,  jig 
g(!ar  allocation,  and  ICAs  for  the  BSAI 
trawl  limited  access  sector  and  non¬ 
trawl  g(;ar  sector  (Tahh;  4).  The  ])rocess 
for  allocating  the  ITAC  for  Atka 
mackerel  to  the  Amendment  80  and 
BSAI  trawl  limited  access  sectors  is 
listed  in  Table  33  to  ])art  070  and  in 
§070.01.  Pursuant  to  §  070.20(a)(8)(i), 
np  to  2  i)ercent  of  the  FAI  and  the  BS 
subarea  Atka  mackinel  ITAC  may  he 
allocated  to  the  jig  gruir  sector. 

Allocation  is  recommeinhul  annuallv  hv 
the  Council  based  on  .several  criteria, 
including  the  antici])ated  harvest 
capacity  of  the  jig  gear  fleet.  The 
Council  recommended,  and  NMI'^S 
apj)roves,  a  0.5  percent  allocation  of  the 
Atka  mackerel  ITAC  in  the  EAl  and  BS 
subarea  to  the  jig  gear  sector  in  2013  and 


2014.  This  ])ercentage  is  applied  to  the 
Atka  mack(;rel  Ty\C  after  subtracting  the 
CDQ  reserve  and  the  KiA. 

Section  070.20(a)(8)(ii)(C)(/l)  limits 
the  annual  Atka  mackerel  TAC  for  Area 
542  (the  CAI)  to  no  more  than  47 
])ercent  of  the  Area  542  ABC.  Section 
070.7(aKl9)  i)rohihits  retention  of  Atka 
mackend  in  Area  543  (the  WAI),  and  the 
TAC  is  set  to  account  for  di.scards  in 
other  fisheries.  Section 
(17!).20(a)(8)(ii)(A)  apportions  the  Atka 
mackerel  TAC  into  two  ecjual  seasonal 
allowances.  S(;ction  ()70.23(e](3)  sets  the 
fir.st  seasonal  allowance  for  directed 
fishing  with  trawl  g(!ar  from  januarv  20 
through  juue  10  (A  .season),  and  the 
second  seasonal  allowance;  from  jnne  10 
through  November  1  (B  season).  Section 
()70.23(e)(4)(iii)  applies  Atka  mackerel 
seasons  to  CDQ  Atka  mack(;rel  fishing. 
The  ICA  and  jig  gear  allocations  are  not 
apportioned  by  .sea.son. 

.Sections  079.20(a)(8)(ii)(C)(l)(y)  and 
(//)  recpiire  the  Amendment  80 


cooperatives  and  CDQ  groups  to  limit 
harvest  to  10  ])ercent  of  their  Central 
Aleutian  District  Atka  mackerel 
allocation  equally  divided  between  the 
A  and  B  seasons,  within  waters  10  nm 
to  20  nm  of  Cramp  Rock  and  Tag  Island, 
as  de.scrihed  on  Table  12  to  part  079. 
Vessels  not  fishing  under  the  authoritv 
of  an  Amendment  80  cooperative  cpiota 
or  CDQ  allocation  are  prohibited  from 
conducting  directed  fishing  Idr  Atka 
mackerel  inside  .Steller  .sea  lion  critical 
habitat  in  thefieutral  Aleutian  Di.sirict. 

Table  4  lists  these  2013  ami  2014  Atka 
macken;!  season  and  area  allowances,  as 
w(;ll  as  the  .sector  allocations.  The  2014 
allocations  for  Atka  mackerel  hetw(;(;n 
Am(;ndment  80  cooperatives  and  the 
Amendment  80  limited  access  sector 
will  not  he  known  until  eligible 
particij)ant.s  ap])ly  for  ])artici])ation  in 
the  program  by  November  1, 2013. 
NMFS  will  post  2014  Amendment  80 
allocations  when  they  become  available 
in  December  2013. 
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Table  4— Final  2013  and  2014  Seasonal  and  Spatial  Allowances,  Gear  Shares,  CDQ  Reserve,  Incidental 
Catch  Allowance,  and  Amendment  80  Allocations  of  the  BSAI  ATKA  Mackerel  TAG 

[Amounts  are  in  metric  tons] 


Sector  ’ 

Season  - 

2013  allocation  by  area 

2014  allocation  by  area 

Eastern 
Aleutian 
District/ 
Bering  Sea 

Central  ^ 
Aleutian 
District 

Western 

Aleutian 

District 

Eastern 
Aleutian 
District/ 
Bering  Sea 

Central  ^ 
Aleutian 
District 

Western 

Aleutian 

District 

TAC  . 

n/a  . 

16,900 

7,520 

1,500 

16,500 

7,379 

1,500 

CDQ  reserve . 

Total  . 

1,808 

805 

161 

1,766 

790 

161 

A  . 

904 

402 

80 

883 

395 

80 

Critical  Habitat  ^  . 

n/a 

40 

n/a 

n/a 

39 

n/a 

B  . 

904 

402 

80 

883 

395 

80 

Critical  Habitat  ^  . 

n/a 

40 

n/a 

n/a 

39 

n/a 

ICA . 

Total  . 

1,000 

75 

40 

1,000 

75 

40 

Jig® . 

Total  . 

70 

0 

0 

69 

0 

0 

BSAI  trawl  limited  access . 

Total  . 

1,402 

664 

0 

1,367 

651 

0 

A  . 

701 

332 

0 

683 

326 

0 

B  . 

701 

332 

0 

683 

326 

0 

Amendment  80  sectors  . 

Total  . 

12,619 

5,976 

1,300 

12,299 

5,863 

1,300 

A  . 

6,310 

2,988 

650 

6,150 

2,932 

650 

B  . 

6,310 

2,988 

650 

6,150 

2,932 

650 

Alaska  Groundfish  Cooperative^ 

TotaD  . 

7,271 

3,563 

783 

n/a 

n/a 

n/a 

A  . 

3,636 

1,782 

392 

n/a 

n/a 

n/a 

Critical  Habitat  s  . 

n/a 

178 

n/a 

n/a 

n/a 

n/a 

B  . 

3,636 

1,782 

392 

n/a 

n/a 

n/a 

Critical  Habitat  ^  . 

n/a 

178 

n/a 

n/a 

n/a 

n/a 

Alaska  Seatood  Cooperative^ . 

TotaD . 

5,348 

2,414 

517 

n/a 

n/a 

n/a 

A  . 

2,674 

1,207 

259 

n/a 

n/a 

n/a 

Critical  Habitat  ^  . 

n/a 

121 

n/a 

n/a 

n/a 

n/a 

B  . 

2,674 

1,207 

259 

n/a 

n/a 

n/a 

Critical  Habitat  ^  . 

n/a 

121 

n/a 

n/a 

n/a 

n/a 

’  Section  679.20(a)(8)(ii)  allocates  the  Atka  mackerel  TACs,  after  subtracting  the  CDQ  reserves,  jig  gear  allocation,  and  ICAs  to  the  Amend¬ 
ment  80  and  BSAI  trawl  limited  access  sectors.  The  allocation  of  the  ITAC  for  Atka  mackerel  to  the  Amendment  80  and  BSAI  trawl  limited  ac¬ 
cess  sectors  is  established  in  Table  33  to  part  679  and  §679.91.  The  CDQ  reserve  is  10.7  percent  of  the  TAC  for  use  by  CDQ  participants  (see 
§§679.20(b)(1)(ii)(C)  and  679.31). 

2  Regulations  at  §§679.20(a)(8)(ii)(A)  and  679.22(a)  establish  temporal  and  spatial  limitations  for  the  Atka  mackerel  fishery. 

3 The  seasonal  allowances  of  Atka  mackerel  are  50  percent  in  the  A  season  and  50  percent  in  the  B  season. 

■’Section  679.23(e)(3)  authorizes  directed  fishing  for  Atka  mackerel  with  trawl  gear  during  the  A  season  from  January  20  to  June  10  and  the  B 
season  from  June  1 0  to  November  1 . 

s  Section  679.20(a)(8)(ii)(C)  requires  the  TAC  in  area  542  shall  be  no  more  than  47%  of  ABC,  and  Atka  mackerel  harvests  for  Amendment  80 
cooperatives  and  CDQ  groups  within  waters  10  nm  to  20  nm  of  Gramp  Rock  and  Tag  Island,  as  described  "lable  12  to  part  679,  in  Area  542  are 
limited  to  no  more  than  10  percent  of  the  Amendment  80  cooperative  Atka  mackerel  allocation  or  10  percent  of  the  CDQ  Atka  mackerel  alloca¬ 
tion. 

®  Section  679.20(a)(8)(i)  requires  that  up  to  2  percent  of  the  Eastern  Aleutian  District  and  the  Bering  Sea  subarea  TAC  be  allocated  to  jig  gear 
after  subtracting  the  CDQ  reserve  and  ICA.  The  amount  of  this  allocation  is  0.5  percent.  The  jig  gear  allocation  is  not  apportioned  by  season. 

^The  2014  allocations  for  Atka  mackerel  between  Amendment  80  cooperatives  and  the  Amendment  80  limited  access  sector  will  not  be  known 
until  eligible  participants  apply  for  participation  in  the  program  by  November  1,  2013.  NMFS  will  post  2014  Amendment  80  allocations  when  they 
become  available  in  December  2013. 

Note:  Seasonal  or  sector  apportionments  may  not  total  precisely  due  to  rounding. 


Allocation  of  the  Pacific  f]od  ITAC 

Section.s  (i7f).2()(a)(7)(i)  and  (ii) 
allocate  the  Pacific  cotl  TAC  in  flu: 
llSAl,  after  subtracting  10.7  ])er(:ent  for 
the  CIJQ  re.serve.  as  follows:  1 .4  |)eri;ent 
to  vessels  using  jig  gear:  2.0  percent  to 
hook-and-line  and  ])ot  CiVs  less  than  00 
ft  (18.3  111)  length  overall  (bOA);  0.2 
percent  to  hook-and-line  (iVs  greater 
than  or  ('(pial  to  00  ft  (18.3  in)  bOA;  48.7 
jiercent  to  hook-and-line  C/P:  8.4 
jiercent  to  pot  CVs  greater  than  or  erpial 
to  ()0  ft  (18.3  111)  bOA:  1..5  percent  to  pot 
C/Ps:  2.3  percent  to  AFA  trawl  C/Ps: 

13.4  Jiercent  to  non-AFA  trawl  C7Ps: 
and  22.1  percent  to  trawl  (iVs.  The  ICA 
for  the  hook-and-line  and  jiot  sectors 
will  he  deducted  from  the  aggregate 
jiortion  of  Pacific  cod  TAC  allocated  to 


the  hook-and-line  and  jiot  sectors,  luir 
2013  and  2014.  the  Regional 
Administrator  e.stahlishes  an  ICA  of  500 
nit  ha.sed  on  anticijiated  incidental  catch 
hv  these  sectors  in  other  fisheries. 

The  ITAC  allocation  of  Pacific  cod  to 
the  Amendment  80  .sector  is  e.stahlished 
in  T’ahle  33  to  part  070  and  §(>70.91. 

The  2014  allocations  for  Amendment  80 
species  between  Amendment  80 
coojieratives  and  the  Amendment  80 
limited  access  .sector  will  not  he  known 
until  eligible  jiarticipants  ajiiilv  for 
partici|)ation  in  the  jirogram  hv 
November  1. 2013.  NMf’S  will  post  2014 
Aniendment  80  allocations  when  they 
become  available  in  December  2013. 

The  Pacific  cod  ITAC  is  apjiortioned 
into  .seasonal  allowances  to  disperse  the 


Pacifii:  cod  fisheries  over  the  fishing 
year  (see  §§  070.20(a)(7)  and 
070.23(e)(5)).  In  accordance  with 
§  079.20(a)(7)(iv)(B)  and  (C).  any  unused 
jiortion  of  a  sea.sonal  Pacific  cod 
allowance  will  become  available  at  the 
beginning  of  the  next  .seasonal 
allowance. 

The  CDQ  and  non-CDQ  season 
allowances  hv  gear  based  on  the  2013 
and  2014  Pacific  cod  TACs  are  listed  in 
Tables  5  and  0,  and  are  haseil  on  the 
.sector  allocation  iiercentages  of  Pacific 
cod  set  forth  at  §§  070.20(a)(7)(i)(B)  and 
070.20(a)(7)(iv)(A):  and  the  seasonal 
allowances  of  Pacific  cod  .set  forth  at 
§(>70. 23(e)(5). 

Section  679.7(a)(19)  prohibits 
retaining  Pacific  cod  in  Area  543,  and 
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?? ()79.7(a)(2,3)  ])rohil)its  directed  fishing  subarea  November  1  through  December 
for  Pacific  c:od  with  hook-and-line,  pot,  ;t  l. 
or  jig  gear  in  the  Ahmtian  Islands 


Table  5 — Final  2013  Gear  Shares  and  Seasonal  Allowances  of  the  BSAI  Pacific  Cod  TAG 

[Amounts  are  in  metric  tons] 


Gear  sector 

Percent 

2013  Share 
of  gear 
sector  total 

2013  Share  of 
sector  total 

2013  Seasonal  apportionment 

Seasons 

Amount 

Total  TAC  . 

100 

260,000 

n/a 

n/a  . 

n/a 

CDO . 

10.7 

27,820 

n/a 

see  §679.20(a)(7)(i)(B) . 

n/a 

Total  hook-and-line/pot  gear  . 

60.8 

141,165 

n/a 

n/a  . 

n/a 

Hook-and-line/pot  ICA  ’  . 

n/a 

500 

n/a 

see  §679.20(a)(7)(ii)(B)  . 

n/a 

Hook-and-line/pot  sub-total  . 

n/a 

140,665 

n/a 

n/a  . 

n/a 

Hook-and-line  catcher/processor  . 

48.7 

n/a 

112,671 

Jan  1-Jun  10  . 

57,462 

Jun  10-Dec  31  . 

55,209 

Hook-and-line  catcher  vessel  >  60  ft  LOA  . 

0.2 

n/a 

463 

Jan  1-Jun  10  . 

236 

Jun  10-Dec  31  . 

227 

Pot  catcher/processor  . 

1.5 

n/a 

3,470 

Jan  1-Jun  10  . 

1 ,770 

Sept  1-Dec  31  . 

1,700 

Pot  catcher  vessel  >  60  ft  LOA  . 

8.4 

n/a 

19,434 

Jan  1-Jun  10  . 

9,911 

Sept  1-Dec  31  . 

9,523 

Catcher  vessel  <  60  ft  LOA  using  hook-and-line  or  pot 

2 

n/a 

4,627 

n/a  . 

n/a 

gear. 

Trawl  catcher  vessel  . 

22.1 

51,312 

n/a 

Jan  20-Apr  1  . 

37,971 

Apr  1-Jun  10  . 

5,644 

Jun  10-Nov  1  . 

7,697 

AFA  trawl  catcher/processor  . 

2.3 

5,340 

n/a 

Jan  20-Apr  1  . 

4,005 

Apr  1-  Jun  10  . 

1,335 

Jun  10-Nov  1  . 

0 

Amendment  80  . 

13.4 

31,112 

n/a 

Jan  20-Apr  1  . 

23,334 

Apr  1-  Jun  10  . 

7,778 

Jun  10-Nov  1  . 

0 

Alaska  Groundfish  Cooperative  . 

n/a 

n/a 

5,793 

Jan  20-Apr  1  . 

4,345 

Apr  1- Jun  10  . 

1,448 

Jun  10-Nov  1  . 

0 

Alaska  Seafood  Cooperative . 

n/a 

n/a 

25,319 

Jan  20-Apr  1  . 

18,989 

Apr  1-Jun  10  . 

6,330 

Jun  10-Nov  1  . 

0 

Jig . 

1.4 

3,251 

n/a 

Jan  1-Apr  30  . 

1,950 

Apr  30-Aug  31  . 

650 

Aug  31-Dec  31  . 

650 

’The  ICA  for  the  hook-and-line  and  pot  sectors  will  be  deducted  from  the  aggregate  portion  of  Pacific  cod  TAC  allocated  to  the  hook-and-line 
and  pot  sectors.  The  Regional  Administrator  approves  an  ICA  of  500  mt  for  2013  based  on  anticipated  incidental  catch  in  these  fisheries. 

Note:  Seasonal  or  sector  apportionments  may  not  total  precisely  due  to  rounding. 


Table  6— Final  2014  Gear  Shares  and  Seasonal  Allowances  of  the  BSAI  Pacific  Cod  TAC 

[Amounts  are  in  metric  tons] 


Gear  sector 

Percent 

2014  Share 
of  gear 
secfor  fofal 

2014  Share  of 

2014  Seasonal  apportionment  ^  j 

sector  total 

Dates 

1 

Amount 

Total  TAC  . 

100 

260,880 

n/a 

n/a  . 

n/a 

CDQ . 

10.7 

27,914 

n/a 

see  §679.20(a)(7)(i)(B) . 

n/a 

Total  hook-and-line/pot  gear  . 

60.8 

141,643 

n/a 

n/a  . 

n/a 

Hook-and-line/pot  ICA  ’  . 

n/a 

500 

n/a 

see  §679.20(a)(7)(ii)(B)  . 

n/a 

Hook-and-line/pot  sub-total  . 

n/a 

141,143 

n/a 

n/a  . 

n/a 

Hook-and-line  catcher/processor  . 

48.7 

n/a 

113,054 

Jan  1-Jun  10  . 

57,657 

Jun  10-Dec  31  . 

55,396 

Hook-and-line  catcher  vessel  >  60  ft  LOA  . 

0.2 

n/a 

464 

Jan  1-Jun  10  . 

237 

Jun  10-Dec  31  . 

228 

Pot  catcher/processor  . 

1.5 

n/a 

3,482 

Jan  1-Jun  10  . 

1,776 

Sept  1-Dec  31  . 

1,706 

Pot  catcher  vessel  >  60  ft  LOA  . 

8.4 

n/a 

19,500 

Jan  1-Jun  10  . 

9,945 

Sept  1-Dec  31  . 

9,555 

Catcher  vessel  <  60  ft  LOA  using  hook-and-line  or  pot 

2 

n/a 

4,643 

n/a  . 

n/a 

gear. 

Trawl  catcher  vessel  . 

22.1 

51,485 

n/a 

Jan  20-Apr  1  . 

38,099 

Apr  1-Jun  10  . 

5,663 

Jun  10-Nov  1  . 

7,723 

AFA  trawl  catcher/processor  . 

2.3 

5,358 

n/a 

Jan  20-Apr  1  . 

4,019 

Apr  1-Jun  10  . 

1,340 
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Table  6— Final  2014  Gear  Shares  and  Seasonal  Allowances  of  the  BSAI  Pacific  Cod  TAG— Continued 

[Amounts  are  in  metric  tons] 


Gear  sector 

Percent 

2014  Share 
of  gear 
sector  total 

2014  Share  of 
sector  total 

2014  Seasonal  apportionment  ^ 

Dates 

Amount 

Jun  lO  -Nov  1  . 

Amendment  80  . 

13.4 

31,217 

n/a 

Jan  20--Apr  1  . 

Apr  1-  Jun  10  . 

Jun  10-Nov  1  . 

0 

Amendment  80  limited  access  ^ . 

n/a 

n/a 

see  footnote  2 

Jan  20-Apr  1  . 

75% 

Apr  1-  Jun  10  . 

25% 

Jun  10-Nov  1  . 

0 

Amendment  80  cooperatives  ^  . 

n/a 

n/a 

see  footnote  2 

Jan  20-Apr  1  . 

75% 

Apr  1-Jun  10  . 

25% 

Jun  10-Nov  1  . 

0 

Jig . 

1.4 

3,262 

n/a 

Jan  1-Apr  30  . 

1,957 

Apr  30-Aug  31  . 

652 

Aug  31-Dec  31  . 

652 

'  The  ICA  for  the  hook-and-line  and  pot  sectors  will  be  deducted  from  the  aggregate  portion  of  Pacific  cod  TAC  allocated  to  the  hook-and-line 
and  pot  sectors.  The  Regional  Administrator  approves  an  ICA  of  500  mt  for  2014  based  on  anticipated  incidental  catch  in  these  fisheries. 

2The  2014  allocations  for  Amendment  80  species  between  Amendment  80  cooperatives  and  the  Amendment  80  limited  access  sector  will  not 
be  known  until  eligible  participants  apply  for  participation  in  the  program  by  November  1,  2013.  NMFS  will  post  2014  Amendment  80  allocations 
when  they  become  available  in  December  2013. 

Note:  Seasonal  or  sector  apportionments  may  not  total  precisely  due  to  rounding. 


Sablefish  Gear  Alloralion 

S(M;tions  (')7f).2()(a)(4)(iii)  and  (iv) 
nuiiiin!  tliat  sahlefish  TAd  for  the  hS 
and  A1  subareas  l)e  allocated  between 
trawl  and  hook-and-line  or  |)r)t  gear 
.s(!(;tors.  (Jear  allocations  of  the  TAf'.  for 
the  HS  subarea  are  50  percent  for  trawl 
g(!ar  and  50  |)ercent  for  hook-and-line  or 
pot  gear,  (iear  allocations  of  the  TACs 
for  the  Ai  subarea  are  25  |)ercent  for 
trawl  gear  and  75  percent  for  hook-and- 
line  or  pot  gear.  Section 
()79.20(h)(1  )(ii)(B)  rerpiires  NMFS  to 


ap])ortion  20  j)ercent  of  the  hook-and- 
line  and  pot  gear  allocation  of  sahlefish 
to  the  (35Q  re.serve.  Additionallv, 

4;  (i7‘).20(h)(1  )(ii)(D)  rerpiires  that  7.5 
percent  of  the  trawl  gear  allocation  of 
sahlefish  from  the  nonspecified 
reserves,  established  under 
070.20(1)1(1  )(i),  he  assigned  to  the  (illQ 
reserve.  Thefionncil  recommended  that 
only  trawl  sahlefish  TAC  he  established 
biennially.  The  harvest  si)ecifications 
for  the  hook-and-line  gear  and  pot  gear 
sahlefish  Individual  Fishing  Quota  (IFQ) 
fisheries  will  he  limited  to  the  2013 


fishing  year  to  ensure  those  fisheries  are 
conducted  concurrently  with  the  halibut 
IFQ  fisherv.  Concurrent  .sahlefish  and 
halibut  IFQ  fisheries  will  reduce  the 
potential  for  discards  of  halibut  and 
sahlefish  in  those  fisheries.  The 
.sahlefish  IFQ  fisheries  will  remain 
clo.sed  at  the  beginning  of  each  fishing 
year  until  the  final  harvest 
specifications  for  the  .sahlefish  n‘’Q 
fisheries  are  in  effect.  Table  7  lists  the 
2013  and  2014  gear  allocations  of  the 
sahlefish  'I’AC  and  (iDQ  re.serve 
amounts. 


Table  7— Final  2013  and  2014  Gear  Shares  and  CDQ  Reserve  of  BSAI  Sablefish  TACS 

[Amounts  are  in  metric  tons] 


Subarea  and 
gear 

Percent  of  TAC 

2013  Share  of 
TAC 

2013  ITAC 

2013  CDQ 
Reserve 

2014  Share  of 
TAC 

2014  ITAC 

2014  CDQ 
Reserve 

Bering  Sea 

T  rawl  ’  . 

50 

790 

672 

59 

740 

629 

56 

Hook-and- 

line/pot 

gear2  ... 

50 

790 

632 

158 

n/a 

n/a 

n/a 

Total 

100 

1,580 

1,304 

217 

740 

629 

56 

Aleutian  Is¬ 
lands 

T  rawl  ’  . 

25 

535 

455 

40 

503 

428 

38 

Hook-and- 

line/pot 

gear2  ... 

75 

1,605 

1,284 

321 

n/a 

n/a 

n/a 

Total 

100 

2,140 

1,739 

361 

503 

428 

38 

’  Except  for  the  sablefish  hook-and-line  or  pot  gear  allocation,  15  percent  of  TAC  is  apportioned  to  the  reserve.  The  ITAC  is  the  remainder  of 
the  TAC  after  the  subtracting  these  reserves. 

2  For  the  portion  of  the  sablefish  TAC  allocated  to  vessels  using  hook-and-line  or  pot  gear,  20  percent  of  the  allocated  TAC  is  reserved  for  use 
by  CDQ  participants.  The  Council  recommended  that  specifications  for  the  hook-and-line  gear  sablefish  IFQ  fisheries  be  limited  to  one  year. 

Note:  Sector  apportionments  may  not  total  precisely  due  to  rounding. 
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Allocation  of  the  AI  Pacillc  Of;ean 
Perch,  and  BSAl  Flathead  Sole,  Rock 
Sole,  and  Yellowfin  Sole  TAt^s 

S(!Ctions  ()7n.2()(a)(1())(i)  and  (ii) 
re{|uir(!  that  NM1'\S  allocate  AI  Pacific 
ocean  perch,  and  15.SAI  flathead  sole, 
rock  sole,  and  yellowfin  sole  'I'ACi 
IxitweiMi  the  AmendiiKjnt  80  .sector  and 
B.SAI  trawl  limited  access  sector,  after 
subtracting  10.7  perccmt  for  the  (3)Q 


r(!.serve  and  an  ICA  for  the  BSAl  trawl 
limited  access  .sector  and  vessels  using 
non-trawl  g(;ar.  The  allocation  of  the 
ITAC;  for  AI  Pacific  ocean  perch,  and 
B.SAI  llatluiad  .sole,  rock  sole,  and 
yellowfin  sole  to  the  Amendment  80 
sector  is  established  in  accordance;  with 
I’ahles  33  and  34  to  j)art  (570  and 
S  (570.01. 

'I’he  2014  allocations  for  Amendment 
80  s])ecie.s  between  Amendment  80 


coo|)erative.s  and  the  Amendment  80 
limited  access  s(;ctor  will  not  he  known 
until  (;ligil)le  participants  apply  for 
partici])ation  in  the;  program  by 
Noveml)(;r  1. 2013.  NMF.S  will  publish 
2014  Amendment  80  allocations  when 
they  become  available  in  December 
2013.  Tables  8  and  0  list  the  2013  and 
2014  allocations  of  the  AI  Pacific  ocean 
])erch.  and  B.SAI  llathead  sole,  rock  sole, 
and  vellowfin  sole  TAfis. 


Table  8— Final  2013  Community  Development  Quota  (CDQ)  Reserves,  Incidental  Catch  Amounts  (ICAS),  and 
Amendment  80  Allocations  of  the  Aleutian  Islands  Pacific  Ocean  Perch,  and  BSAl  Flathead  Sole,  Rock 
Sole,  and  Yellowfin  Sole  TAC 

[Amounts  are  in  metric  tons] 


Sector 

Pacific  ocean  perch 

Flathead  sole 

Rock  sole 

Yellowfin  sole 

Eastern  Aleu¬ 
tian  District 

Central  Aleutian 
District 

Western 
Aleutian  District 

BSAl 

BSAl 

BSAl 

TAC  . 

9,790 

6,980 

10,200 

22,699 

92,380 

198,000 

CDQ  . 

1,048 

747 

1,091 

2,429 

9,885 

21,186 

ICA  . 

200 

75 

10 

5,000 

10,000 

2,000 

BSAl  trawl  limited  access  . 

854 

616 

182 

0 

0 

34,868 

Amendment  80 . 

7,688 

5,542 

8,917 

15,270 

72,495 

139,946 

Alaska  Groundfish  Cooperative  ... 

4.077 

2,939 

4,728 

2,982 

20,348 

59,403 

Alaska  Seafood  Cooperative  . 

3,612 

2,604 

4,189 

12,288 

52,147 

80,543 

Note:  Sector  apportionments  may  not  total  precisely  due  to  rounding. 


Table  9— Final  2013  Community  Development  Quota  (CDQ)  Reserves,  Incidental  Catch  Amounts  (ICAS),  and 
Amendment  80  Allocations  of  the  Aleutian  Islands  Pacific  Ocean  Perch,  and  BSAl  Flathead  Sole,  Rock 
Sole,  and  Yellowfin  Sole  TAC 


[Amounts  are  in  metric  tons] 


Sector 

Pacific  ocean  perch 

Flathead  sole 

Rock  sole 

Yellowfin  sole 

Eastern  Aleu¬ 
tian  District 

Central  Aleutian 
District 

Western  Aleu¬ 
tian  District 

BSAl 

BSAl 

BSAl 

TAC  . 

9,240 

6,590 

9,590 

22,543 

92,000 

198,000 

CDQ  . 

989 

705 

1,026 

2,412 

9,844 

21,186 

ICA  . 

200 

75 

10 

5,000 

10,000 

2,000 

BSAl  trawl  limited  access  . 

805 

581 

171 

0 

0 

34,868 

Amendment  80  ^  . 

7,246 

5,229 

8,383 

15,131 

72,156 

139,946 

’  The  2014  allocations  for  Amendment  80  species  between  Amendment  80  cooperatives  and  the  Amendment  80  limited  access  sector  will  not 
be  known  until  eligible  participants  apply  for  participation  in  the  program  by  November  1,  2013.  NMFS  will  publish  2014  Amendment  80  alloca¬ 
tions  when  they  become  available  in  December  2013. 

Note:  Sector  apportionments  may  not  total  precisely  due  to  rounding. 


Allocution  of  PS(J  Limits  for  Halihut, 
Salmon,  Crah,  and  Herring 

.Section  (570.21  (e)  sets  forth  the  B.SAI 
P.S(i  limits.  Pursuant  to  §  (579.21  (e)(l)(iv) 
and  (e)(2),  the  2013  anti  2014  B.SAI 
hcdihnt  mortality  limits  are  3,(57.')  mt  for 
trawl  fishtrries  <md  900  mt  for  the  non¬ 
trawl  fisheries.  .Sections 
(579.21  (e)(3)(i)(A)(2]  and 
(579.21  (e)(4)(i)(A)  allocate  32(5  mt  of  the 
trawl  halihut  mortality  limit  and  7.5 
])(;rcent,  or  (57  mt.  of  the  non-trawl 
halihut  mortality  limit  as  the  P.SQ 
reserve  for  u.se  by  the  groundfi.sh  (iDQ 
program. 

.Section  (579.21  (e)(4)(i)  authorizes 
a])j)ortioning  the  non-trawl  halihut  P.SC 
limit  into  PSC',  bycatch  allowances 


among  six  fishery  categorirrs.  Tables  11 
and  12  li.st  tin;  fisherv  hvcatch 
allowances  for  the  trawl  fisheries,  and 
Table  13  lists  tlu;  fishery  hycatch 
allowances  for  the  non-trawl  fisheries. 

Pursuant  to  section  3.(5  of  the  FMP, 
the  (Council  recomm(;ml.s,  and  NMF.S 
agr(;e.s,  that  certain  specified  non-trawl 
fisheries  he  exempt  from  the  halibut 
P.S(;  limit.  As  in  past  vears,  after 
consulting  with  the  Council.  NMF.S 
exempts  i)ot  gear,  jig  gear,  and  the 
sahlefish  IFQ  hook-and-line  gear  fish(;rv 
categories  from  halihut  hycatch 
restrictions  for  the  following  reasons:  (1) 
The  ])ot  gear  fisheries  have  low  halihut 
hycatch  mortality;  (2)  NMFS  estimates 
halihut  mortality  for  the  jig  gear  fleet  to 


he  negligible  because  of  the  small  size 
of  the  fisherv  ami  the  .selectivity  of  tin; 
gear;  and  (3)  the  sahlefish  and  halihut 
IFQ  fisheries  have  low  halihut  hycatch 
mortalitv  l)(;cause  the  IFQ  program 
r(;()uire.s  legal-size  halihut  to  he  retained 
by  ves.sels  using  hook-and-line  gear  if  a 
halihut  IFQ  j)ermit  holder  or  a  hir(;d 
master  is  aboard  and  is  holding  unused 
halibut  IFQ  (suhpart  D  of .')()  (iFK  part 
(579).  In  2012,  total  groundfi.sh  catch  for 
the  ])ot  gear  fishery  in  the  B.SAI  was 
approximately  31,73.')  mt.  with  an 
associated  halihut  hvcatch  mortalitv  of 
about  (5  mt. 

T’Ik;  2012  jig  gear  fishery  harvested 
about  108  mt  of  groundfi.sh.  Most 
vessels  in  the  jig  gear  Ileet  are  less  than 
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(i()  ft  (18.8  in)  hOA  and  thus  are  exinni)! 
ti'om  observer  coverage  r(!(]uirenients. 

As  a  result,  oli.server  data  are  not 
availalile  on  haliliut  livcatch  in  the  jig 
gear  lisherv.  However,  as  mentioned 
aliove.  NMFS  estimates  tlie  jig  gear 
.sector  will  havi;  a  negligible  amount  of 
halibut  livcatch  mortalitv  ht'cau.se  oi  tin; 
siihictive  natiin;  ot  jig  gear  and  the  tow 
mortality  rate  of  halibut  caught  with  jig 
gear  ami  releasiul. 

Si'ction  ()7t).21  (0(2)  annually  allocates 
portions  ol  either  47.. 'iOl  or  (iO.OOO 
Chinook  .salmon  FSC  among  the  AFA 
sectors.  (le])emting  on  past  catch 
|)errorinance  and  on  whether  (ihinook 
.salmon  hycatch  incentive  plan 
agniements  are  formed.  If  an  AFA  sector 
participates  in  an  approviul  Chinook 
salmon  hycatch  incentive  |)lan 
agreement,  then  NMFS  will  allocate  a 
portion  of  the  (iO.OOO  FSC  limit  to  that 
.sector  as  specified  in 
§  (i7t).21  (f)(8)(iii)(A).  If  no  Chinook 
salmon  hycatch  incentive  plan 
agreement  is  a])|)rove(i.  or  if  the  sector 
has  exceiuled  its  performance  standard 
under  |%()7‘). 21  (!)((>).  then  NMFS  will 
allocate  a  |)ortion  of  the  47..'it)l  Chinook 
.salmon  I’SC  limit  to  that  sector,  as 
specifiml  in  ()7‘).21(f)(8)(iii)(U).  In 
2018.  the  Chinook  salmon  FSfi  limit  is 
(iO.OOO  and  the  AFA  sector  (ihinook 
salmon  allocations  an;  siiasonally 
allocated  with  70  ])(!rcenl  of  the 
allocation  for  the  A  sixison  pollock 
fishery,  ami  80  percmit  of  the  allocation 
for  the  8  season  pollock  fislim  v  as  statiul 
in  070.21  (f)(8)(iii)(A). 'I'he  basis  for 
tlui.se  FS(’,  limits  is  descriheil  in  detail 
in  the  final  rule  imjilementing 
management  measunis  for  Amendment 
01  (7.')  FR  .'18020.  August  80.  2010). 
NMFS  ])uhhshes  the  ajjjiroved  (ihinook 
salmon  hycatch  incentive  ])lan 
agremnents.  2018  allocations  ami 
reports  at:  httj):// 
(ildskdlislu^rit^s.nodd.t’ov/ 
sustdindhldfisharids/bvcdtch/ 
(idfddlt.htm. 

Section  (i70.21  (e)(l )(viii)  specifies  700 
fish  as  the  2018  ami  2014  Chinook 
.salmon  FSC  limit  for  tin;  AI  subarea 
pollock  fisherv.  .Section 
070.21  (e)(8)(i)(A)(.V)(/).  allocates  7 St 
jierciint.  or  58  Chinook  salmon,  to  tin;  AI 
subarea  F.SQ  for  the  (illQ  jirogram.  ami 
allocates  the  remaining  (>47  (ihinook 
.salmon  to  the  non-CDQ  fislnnies. 

.Section  070.21  (e)(l )(vii)  specifies 
42.000  fish  as  the  2018  and  2014  non- 
Chinook  .salmon  F.SC  limit  in  the 
Catcher  Ve.ssel  Oiierational  Area 
(CVOA).  .Section  070.21  (e)(8)(i)(A)(.7)(i7) 
allocates  10.7  percent,  or  4.404  non- 
Chinook  salmon  in  the  (A'OA  as  the 
F.SQ  for  the  (illQ  jirogram.  ami  allocates 
the  remaining  87.500  non-Chinook 


salmon  in  the  CVOA  as  the  F.SC  limit  for 
tin;  non-(;iJQ  fisheries. 

F.S(;  limits  for  crab  ami  luMTing  an; 
specified  annually  based  on  ahumlance 
and  spawning  hioma.ss.  .Section 
070.21(e)(8)(i)(A)(/)  allocates  10.7 
|)ercent  from  each  trawl  gear  F.Sfi  limit 
s])eciiie(i  for  crab  as  a  F.SQ  reservi;  for 
u.se  by  the  groumlfish  CHQ  ])rogram. 

based  on  the  2012  survey  data,  the 
red  king  crab  mature  female  ahumlance 
is  estimated  at  21.1  million  red  king 
crabs,  ami  the  effective  .s|)awning 
hioma.ss  is  estimated  at  44.2  million  Ih 
(20.040  mt).  based  on  the  criteria  set  out 
at  ^070.21(e)(l)(i),  the  2018  and  2014 
F.S(;  limit  of  red  king  crab  in  Zone  1  for 
trawl  gear  is  07,000  animals.  This  limit 
derives  from  the  mature  female 
abundance  of  more  than  8.4  million 
king  crab  and  the  effective  sjiawning 
biomass  e.stimate  of  less  than  55  million 
11)  (24.048  int). 

.Section  (>70.21  (e)(8)(ii)(b)(2) 
e.stahlishes  criteria  under  which  NMF.S 
must  specify  an  annual  red  king  crab 
hycatch  limit  for  the  Red  King  Crab 
.Savings  .Snharea  (RKC.S.S).  The 
regulations  limit  the  RKfkS.S  red  king 
crab  hycatch  limit  to  25  percent  of  the 
red  king  crab  F.SC  limit,  based  on  the 
need  to  o])timi/.e  the  groumlfish  harvest 
relative  to  red  king  crab  hycatch.  In 
December  2012,  the  Council 
reconnnemled  that  the  red  king  crab 
hvcatch  limit  he  eijual  to  25  j)ercent  of 
the  red  king  crab  F.S(i  limit  within  the 
RKC.S.S  (Table  8h).  NMF.S  concurs  with 
the  (7)uncil’.s  recommendation. 

based  on  2012  survey  data,  't  anner 
crab  (C'.hionovcdtds  bdiidi)  ahumlance  is 
estimated  at  711  million  animals. 
Fursuant  to  criteria  set  out  at 
S  070.21  (e)(l  )(ii),  the  calculated  2018 
and  2014  C.  Iniirdi  v.mh  F.SCi  limit  for 
trawl  gear  is  080.000  animals  in  Zone  1 
and  2.070.000  animals  in  Zone  2.  I'hese 
limits  derive  from  the  C.  Inurdi  crab 
abundance  estimate  being  in  excess  of 
the  400  million  animals  for  both,  the 
Zone  1  and  Zone  2  allocations. 

Fursuant  to  §()7!J.21(e)(l)(iii).  the  F.SC 
limit  for  snow  crab  (C.  opilio)  is  based 
on  total  ahumlance  as  indicated  hv  the 
NMF.S  animal  bottom  trawl  survey.  The 
C.  opilio  i:r,\h  F.SC  limit  is  set  at  0.1188 
percent  of  the  b.S  abundance  index 
minns  150.000  crab,  ba.sed  on  the  2012 
survey  estimate  of  0.401  billion  animals, 
the  calculated  C.  opilio  i.vnU  F.S(]  limit 
is  10.501.888  animals. 

Fursuant  to  §  070.21  (e)(l  )(v).  the  F.Sfi 
limit  of  Facific  herring  caught  while 
conducting  anv  trawl  o])eration  for  b.SAI 
gronndfish  is  1  percent  of  the  annual 
ea.stern  b.S  herring  biomass.  The  best 
e.stimate  of  2018  and  2014  herring 
biomass  is  204.802  mt.  This  amount  was 


derived  using  2012  survey  data  and  an 
age-strnctured  hioma.ss  jirojection  model 
develo])ed  by  the  Alaska  I)e])artment  of 
Fish  and  Came,  'rherefore.  llie  herring 
F.SC;  limit  for  2018  ami  2014  is  2.048  mt 
for  all  trawl  gear  as  listed  in  Tables  10 
ami  11. 

.Section  070.21(e)(8)(A)  re(|uire.s  F.SQ 
reserves  to  he  subtracted  from  the  total 
trawl  F.S(;  limits.  'I’he  amounts  of  201  2 
F.S(;  limits  assigned  to  the  Amendment 
80  and  b.SAI  trawl  limited  access  sectors 
are  s|)ecified  in  'Fable  85  to  ])art  (>70. 

'File  resulting  allocation  of  F.SC  limit  to 
(ilDQ  F.SQ,  the  Amendment  80  sector, 
and  the  b.SAI  trawl  limited  access 
fisheries  are  listed  in  'Fable  10.  Fursuant 
to  (^070.21  (e)(l)(iv)  and  ^  070.01(d) 
through  (f).  crab  and  halibut  trawl  F.SC. 
limits  assigned  to  the  Amendment  80 
sector  are  then  further  allocated  to 
Amendment  80  cooperatives  as  F.SCi 
cooperative  (juota  as  listed  in  'Fable  14. 
F.SC  cooperative  (jiiota  a.ssigned  to 
.'\mendment  80  coo])eratives  is  not 
allocated  to  specific  fishery  categories. 

In  2018.  there  are  no  ves.sels  in  the 
Amendment  80  limited  access  sector. 

'Fhe  2014  F.SC!  allocations  between 
Amendment  80  cooperatives  and  the 
Amendment  80  limited  access  .sei:tor 
will  not  he  known  until  eligible 
|)articipants  apply  for  |)arlicipation  in 
the  program  by  November  1. 2018. 
.Section  070.21  (e)(8)(i)(b)  reiiuires 
NMF.S  to  ap])ortion  each  trawl  F.S(]  limit 
not  assigned  to  Amendment  80 
cooperatives  into  F.SC  hvcatch 
allowain;e.s  for  seven  sjiecified  fishery 
categories. 

.Section  070.21  (e)(5)  authorizes 
NMF.S.  after  consulting  with  the 
(Council,  to  establish  sea.sonal 
apportionments  of  F.SC  amounts  for  the 
b.SAI  trawl  limited  access  and 
Amendment  80  limited  access  sectors  in 
order  to  maximize  the  ability  of  the  fleet 
to  harvest  the  available  gronndfish  'FA(i 
and  to  minimize  hycatch.  'Fhe  factors  to 
he  considered  are:  (1)  .Seasonal 
distribution  of  prohibited  species;  (2) 
sea.sonal  distribution  of  target 
gronndfish  species:  (8)  F.S(]  hycatch 
needs  on  a  seasonal  basis  relevant  to 
prohibited  s|)ecie.s  biomass;  (4)  expected 
variations  in  hycatch  rates  throughout 
the  year:  (5)  expected  start  of  fishing 
effort:  and  ((>)  economic  effects  of 
seasonal  F.S(;  a])])ortionments  on 
industry  .sectors.  'Fhe  Council 
recommended  and  NMF.S  a])proves  the 
.sea.sonal  F.SC',  ai)|)ortiomnents  in  'Fables 
12  and  18  to  maximize  harvest  among 
gear  tyjies.  fisheries,  and  seasons  while 
minimizing  hycatch  of  FSCi  ba.sed  on  the 
above  criteria. 
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Table  10— Final  2013  and  2014  Apportionment  of  Prohibited  Species  Catch  Allowances  to  Non-Trawl  Gear, 
THE  CDQ  Program,  Amendment  80,  and  the  BSAI  Trawl  Limited  Access  Sectors 


PSC  species  and  area  ’ 

Total  non-trawl 
PSC 

Non-trawl  PSC 
remaining  after 
CDQ  PSQ  2 

Total  trawl 
PSC 

Trawl  PSC 
remaining  after 
CDQ  PSQ  2 

CDQ  PSQ 

reserve  2 

Amendment 

80  sector  3 

BSAI  trawl 
limited  access 
fishery 

Halibut  mortality  (mt) 
BSAI  . 

900 

832 

3,675 

3,349 

393 

2,325 

875 

Herring  (mt)  BSAI  . 

n/a 

n/a 

2,648 

n/a 

n/a 

n/a 

n/a 

Red  king  crab  (animals) 
Zone  1  . 

n/a 

n/a 

97,000 

86,621 

10,379 

43,293 

26,489 

C.  opilio  (animals) 

COBLZ . 

n/a 

n/a 

10,501,333 

9,377,690 

1,123,643 

4,609,135 

3,013,990 

C.  bairdi  crab  (animals) 
Zone  1  . 

n/a 

n/a 

980,000 

875,140 

104,860 

368,521 

411,228 

C.  bairdi  crab  (animals) 
Zone  2  . 

n/a 

n/a 

2,970,000 

2,652,210 

317,790 

627,778 

1,241,500 

'  Refer  to  §679.2  for  definitions  of  zones. 

2  Section  679.21  (e)(3)(i)(A)(2)  allocates  326  mt  of  the  trawl  halibut  mortality  limit  and  §  679.21  (e)(4)(i)(A)  allocates  7.5  percent,  or  67  mt,  of  the 
non-trawl  halibut  mortality  limit  as  the  PSQ  reserve  for  use  by  the  groundfish  CDQ  program.  The  PSQ  reserve  for  crab  species  is  10.7  percent  of 
each  crab  PSC  limit. 

3 The  Amendment  80  program  reduced  apportionment  of  the  trawl  PSC  limits  by  150  mt  for  halibut  mortality  and  20  percent  for  crab.  These  re¬ 
ductions  are  not  apportioned  to  other  gear  types  or  sectors. 

Note:  Sector  apportionments  may  not  total  precisely  due  to  rounding. 

Table  11 — Final  2013  and  2014  FIerring  and  Red  King  Crab  Savings  Subarea  Prohibited  Species  Catch 

Allowances  for  All  Trawl  Sectors 


Fishery  Categories 

Herring  (mt)  BSAI 

Red  king  crab  (animals) 
Zone  1 

Yellowfin  sole . 

180 

n/a 

Rock  sole/flathead  sole/other  flatfish  ’  . 

30 

n/a 

Turbot/arrowtooth/sablefish2  . 

20 

n/a 

Rockfish  . 

13 

n/a 

Pacific  cod  . 

40 

n/a 

Midwater  trawl  pollock  . 

2,165 

n/a 

Pollock/Atka  mackerel/other  species  '■* . 

200 

n/a 

Red  king  crab  savings  subarea  non-pelagic  trawl  gear^ . 

n/a 

24,250 

Total  trawl  PSC . 

2,648 

97,000 

^  “Other  flatfish”  for  PSC  monitoring  includes  all  flatfish  species,  except  for  halibut  (a  prohibited  species),  arrowtooth  flounder,  flathead  sole, 
Greenland  turbot,  Kamchatka  flounder,  rock  sole,  and  yellowfin  sole. 

2  “Arrowtooth  flounder”  for  PSC  monitoring  includes  Kamchatka  flounder. 

3  Pollock  other  than  pelagic  trawl  pollock,  Atka  mackerel,  and  “other  species”  fishery  category. 

“Other  species”  for  PSC  monitoring  includes  skates,  sculpins,  sharks,  squids,  and  octopuses. 

3  In  December  2012  the  Council  recommended  that  the  red  king  crab  bycatch  limit  for  non-pelagic  trawl  fisheries  within  the  RKCSS  be  limited 
to  25  percent  of  the  red  king  crab  PSC  allowance  (see  §  679.21  (e)(3)(ii)(B)(2)). 

Note:  Species  apportionments  may  not  total  precisely  due  to  rounding. 


Table  12— Final  2013  and  2014  Prohibited  Species  Bycatch  Allowances  for  the  Bsai  Trawl  Limited  Access 

Sector 


BSAI  trawl  limited  access  fisheries 

Prohibited  species  and  area  ’ 

Halibut  mortality 
(mt)  BSAI 

Red  king  crab 
(animals)  Zone  1 

C.  opilio  (ani¬ 
mals)  COBLZ 

C.  ba/rd;  (animals) 

Zone  1 

Zone  2 

Yellowfin  sole  . 

167 

23,338 

2,840,175 

346,228 

1,185,500 

Rock  sole/flathead  sole/other  flatfish  2 . 

0 

0 

0 

0 

0 

Turbot/arrowtooth/sablefish3  . 

0 

0 

0 

0 

0 

Rockfish  April  15-December  31  . 

5 

0 

4,828 

0 

1,000 

Pacific  cod . 

453 

2,954 

120,705 

60,000 

50,000 

Pollock/Atka  mackerel/other  species'’  . 

250 

197 

48,282 

5,000 

5,000 

Total  BSAI  trawl  limited  access  PSC  . 

875 

26,489 

3,013,990 

411,228 

1,241,500 

’  Refer  to  §679.2  for  definitions  of  areas. 

2  “Other  flatfish”  for  PSC  monitoring  includes  all  flatfish  species,  except  for  halibut  (a  prohibited  species),  flathead  sole,  Greenland  turbot,  rock 
sole,  yellowfin  sole,  Kamchatka  flounder,  and  arrowtooth  flounder. 

3  Arrowtooth  flounder  for  PSC  monitoring  includes  Kamchatka  flounder. 

''  “Other  species”  for  PSC  monitoring  includes  skates,  sculpins,  sharks,  squids,  and  octopuses. 

Note:  Seasonal  or  sector  apportionments  may  not  total  precisely  due  to  rounding. 
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TABLE  13— Final  2013  and  2014  Prohibited  Species  Bycatch  Allowances  for  Non-Trawl  Fisheries 


Non-trawl  fisheries 

Catcher/processor 

Catcher  vessel 

Pacific  cod-Total  . 

760 

15 

January  1-June  10 . 

455 

10 

June  10-August  15  . 

190 

3 

August  15-December  31  . 

115 

2 

Other  non-trawl-Total 

58 

May  1 -December  31 

58 

Groundfish  pot  and  jig 

Exempt 

Sablefish  hook-and-line 

Exempt 

Totat  non-trawl  PSC 

833 

Note:  Seasonal  or  sector  apportionments  may  not  total  precisely  due  to  rounding. 


Table  14— Final  2013  Prohibited  Species  Bycatch  Allowance  for  the  BSAI  Amendment  80  Cooperatives 


Prohibited  species  and  zones  ’ 

Cooperative 

Halibut  mortality 

Red  king  crab 

C.  opilio  (animals 

C,  baurdu  (animals) 

(mt)  BSAI 

(animals)  zone  1 

COBLZ 

Zone  1 

Zone  2 

Alaska  Seafood  Cooperative  . 

Ataska  Groundfish  Cooperative  . 

1,609 

716 

29,484 

13,809 

2,975,772 

1 ,633,363 

259,427 

109,094 

433,149 

194,629 

’  Refer  to  §679.2  for  definitions  of  zones. 

Note:  Sector  apportionments  may  not  total  precisely  due  to  rounding. 


Halibut  Discard  Mortality  Kales  (DMK) 

'I’o  monitor  lialibiit  Irycatch  mortality 
allowances  and  apirortionmcnts,  the 
Regional  Administrator  uses  ohservcul 
halibut  hvcatch  rates,  DMRs,  and 
(!stimat(!s  of  gronndtish  catch  to  j)roj(!(:t 
when  a  lisherv's  halihnt  hvcatch 
mortality  allowance  or  seasonal 
apportionment  is  nsjched.  Tlu;  DMRs 
are  based  on  the  best  information 


availal)le,  including  information 
contained  in  tlu;  annual  SAFF  report. 

NMF.S  ajrproves  the  halilrnt  DMRs 
developed  and  njcominmided  bv  the 
International  Pacific  Halihnt 
(lommission  (IPIK’,)  and  thefiouncil  for 
the  201  and  2014  ILSAl  gronmlfish 
fisheries  for  use  in  monitoring  the  2012 
and  2014  halibut  hvcatch  allowances 
(.see  Tables  10,  11,  12,  12,  and  14).  The 


IPHt;  developed  these  DMRs  for  the 
2012  and  2014  ILSAl  fisheries  using  the 
10-y(!ar  mean  DMRs  fortho.se  fisheries. 
The  IPIKi  will  analyze  observer  data 
annnallv  and  recommend  changes  to  the 
DMRs  when  a  fislua  v  DMR  shows  large 
variation  from  the  mean.  A  discussion 
of  th(!  DMRs  is  available  from  the 
Council  (see  ADDRESSES).  Table  1.6  lists 
the  2012  and  2014  DMRs. 


S 


Table  15— FtNAL  2013  and  2014  PACiFtc  FIaubut  Discard  Mortality  Rates  for  the  BSAI 


Gear 

Fishery 

Halibut  discard 
mortality  rate 
(percent) 

Non-CDQ  hook-and-line  . 

Greenland  turbot  . 

13 

Other  species  ’  . 

9 

Pacific  cod  . 

9 

Rockfish  . 

4 

Non-CDQ  trawl  . 

Arrowtooth  flounder ^  . 

76 

Atka  mackerel . 

77 

Flathead  sole . 

73 

Greenland  turbot  . 

64 

Non-pelagic  pollock  . 

77 

Pelagic  pollock  . 

88 

Other  flatfish  ^  . 

71 

Other  species  ’  . 

71 

Pacific  cod  . 

71 

Rockfish  . 

79 

Rock  sole . 

85 

Sablefish  . 

75 

Yellowfin  sole  . 

83 

Non-CDQ  Pot  . 

Other  species  ’  . 

8 

Pacific  cod  . 

8 

CDQ  trawl  . 

Atka  mackerel . 

86 

Greenland  turbot  . 

89 

Flathead  sole . 

79 

Non-pelagic  pollock  . 

83 

Pacific  cod  . 

90 

Pelagic  pollock  . 

90 

Rockfish  . 

80 

r 


I 
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Table  15— Final  2013  and  2014  Pacific  FIalibut  Discard  Mortality  Rates  for  the  BSAl— 

-Continued 

Halibut  discard 

Gear 

Fishery 

mortality  rate 

(percent) 

Rock  sole . 

88 

Yellowfin  sole  . 

86 

CDQ  hook-and-line  . 

Greenland  turbot  . 

4 

Pacific  cod  . 

10 

C  DO  pot . 

Pacific  cod  . 

8 

Sablefish  . 

34 

’  “Other  species”  includes  skates,  sculpins,  sharks,  squids  and  octopuses. 

^Arrowtooth  flounder  includes  Kamchatka  flounder. 

3  “Other  flatfish”  includes  all  flatfish  species  except  for  halibut  (a  prohibited  species),  flathead  sole,  Greenland  turbot,  rock  sole,  yellowfin  sole, 
Kamchatka  flounder,  and  arrowtooth  flounder. 


Directed  Fishing  Closures 

In  atx'ordance  with  ^(i7t).2()(d)(l)(i), 
th(i  Regional  Administrator  may 
establish  a  DFA  for  a  species  or  s])ec;ies 
group  if  the  Regional  Administrator 
determines  that  any  allocation  or 
ap])ortionment  of  a  target  species  has 
l)(!en  or  will  he  reached.  If  the  Regional 
Admini.strator  estal)lishe.s  a  DFA,  and 
that  allowance  is  or  will  he  reaclnul 
before  the  (md  of  the  fishing  year.  NMFS 
will  prohibit  directed  fishing  for  that 
s])ecies  or  sjjecies  groii])  in  the  spircified 
snhania  or  district  (see 
S()(l7.2()(d)(1)(iii)).  Similarly,  ])ursnant 
to  879.21  ((!),  if  the  Regional 
Administrator  determimis  that  a  fishery 


category’s  hyc;atch  allowance  of  halibut, 
red  king  crab,  (J.  hainii  crab,  or  C.  opilio 
oral)  for  a  specified  area  has  been 
reached,  the  Regional  Administrator 
will  prohibit  directed  fishing  for  each 
species  in  that  category  in  the  s|)ecified 
area. 

Based  on  historic  catch  |)atterns  and 
anticipated  fishing  activity,  the  Regional 
Administrator  has  determined  that  the 
gronndfish  allocation  amounts  in  Table 
18  will  he  neces.sary  as  incidental  catch 
to  sn])])ort  other  anticipated  gronndfish 
fisheries  for  the  201 3  and  2014  fishing 
years,  (ionsecpiently.  in  accordance  with 

()7‘).20(d)(l  )(i),  tin;  Regional 
Administrator  (Kstahlishes  the  Dl-’A  for 
the  .sp(!ci(!S  and  species  gron]).s  in  Table; 


10  as  zero.  Therefore,  in  accortlance 
with  §870.20(d)(l)(iii).  NMFS  is 
])rohibiting  directed  fishing  for  the.se 
sectors  and  sjjecies  in  the  s))ecified 
areas  effective  at  1200  hrs.  A.l.t.,  March 
1.  2013.  through  2400  hrs.  A.l.t.. 
December  31.  2014.  ALso,  for  the  BSAl 
trawl  limit(;d  access  sector,  bycatch 
allowances  of  halibut,  red  king  crab,  (J. 
Ixiivdi  crab,  and  C.  opilio  crab  listed  in 
Table  10  are  insufficient  to  snj)port 
directed  fisheries.  Therefore,  in 
accordance  with  ^  875). 21  (e)(7).  NMFS  is 
prohibiting  directed  fishing  for  th(;.se 
.sectors  ami  fishery  categories  in  the 
s])ecifi(;d  areas  effective  at  1200  hrs. 
A.l.t..  March  1. 2013,  through  2400  hrs, 
A.l.t.,  December  31. 2014. 


Table  16—2013  and  2014  Directed  Fishing  Closures’ 
[Groundfish  and  halibut  amounts  are  in  metric  tons.  Crab  amounts  are  in  number  of  animals] 


Area 

Sector 

Species 

2013  Incidental 
catch  allowance 

2014  Incidental 
catch  allowance 

Bogoslof  District  . 

All  . 

Pollock  . 

100 

100 

Aleutian  Islands  subarea  . 

All  . 

ICA  pollock  . 

1,600 

1,600 

“Other  rockfish”2 . 

473 

473 

Eastern  Aleutian  District/Bering 

Non-amendment  80  and  BSAl 

ICA  Atka  mackerel  . 

1,000 

1,000 

Sea. 

trawl  limited  access. 

Eastern  Aleutian  District/Bering 

All  . 

Rougheye  rockfish  . 

169 

189 

Sea. 

Eastern  Aleutian  District  . 

Non-amendment  80  and  BSAl 

ICA  Pacific  ocean  perch  . 

200 

200 

trawl  limited  access. 

Central  Aleutian  District  . 

Non-amendment  80  and  BSAl 

ICA  Atka  mackerel  . 

75 

75 

trawl  limited  access. 

ICA  Pacific  ocean  perch  . 

75 

75 

Western  Aleutian  District  . 

Non-amendment  80  and  BSAl 

ICA  Atka  mackerel  . 

40 

40 

trawl  limited  access. 

ICA  Pacific  ocean  perch  . 

10 

10 

Central  and  Western  Aleutian 

All  . 

Rougheye  rockfish  . 

209 

240 

Districts. 

Bering  Sea  subarea  . 

All  . 

Pacific  ocean  perch . 

8,130 

7,680 

“Other  rockfish”  2 . 

400 

686 

ICA  pollock  . 

33,669 

33,669 

Bering  Sea  and  Aleutian  Islands 

All  . 

Northern  rockfish  . 

3,000 

3,000 

Shortraker  rockfish  . 

370 

370 

Skates  . 

24,000 

25,000 

Sculpins  . 

5,600 

5,600 

Sharks  . 

100 

100 

Squids  . 

595 

595 

Octopuses  . 

500 

500 

Hook-and-line  and  pot  gear  . 

ICA  Pacific  cod  . 

500 

500 

Non-amendment  80  . 

ICA  flathead  sole  . 

5,000 

5,000 

ICA  rock  sole . 

10,000 

10,000 
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Table  16—2013  and  2014  Directed  Fishing  Closures ’—Continued 

(Groundfish  and  halibut  amounts  are  in  metric  tons.  Crab  amounts  are  in  number  of  animals] 


Area 

Sector 

Species 

2013  Incidental 
catch  allowance 

2014  Incidental 
catch  allowance 

Non-amendment  80  and  BSAl 

ICA  yellowfin  sole  . 

2.000 

2,000 

trawl  limited  access. 

BSAl  trawl  limited  access  . 

Rock  sole/flathead  sole/other  flat- 

0 

0 

fish — halibut  mortality,  red  king 
crab  Zone  1 ,  C.  opilio  COBLZ, 
C.  bairdi  Zone  1  and  2. 

Turbot/arrowlooth/sablefish — hal- 

0 

0 

ibut  mortality,  red  king  crab 
Zone  1,  C.  opilio  COBLZ,  C. 
bairdi  Zone  1  and  2. 

Rockfish — red  king  crab  Zone  1 

0 

0 

’  Maximum  retainable  amounts  may  be  found  in  Table  11  to  50  CFR  part  679. 

2  “Other  rockfish"  includes  all  Sebastes  and  Sebastolobus  species  except  for  Pacific  ocean  perch,  northern  rockfish,  dark  rockfish,  shortraker 
rockfish,  and  rougheye  rockfish. 


(’.losures  iniplenientiul  iiiuler  the  2012 
and  2012  BSAl  harvirst  s])e{:ifi(;ation.s  lor 
groinuHish  (77  FR  lOfiOO.  Fehruarv  22. 
2012)  remain  eliective  under  anthoritv 
of  these  linal  2012  and  2014  harvest 
specilications.  and  are  posted  at  the 
lollowing  Wei)  sites:  httj):// 
(iI(isk(ilish(n'i(fs.iH)(i(i.gc)\/in(l(^x/ 

and  l}ltp://(il(isk(ifish(!ri(;s.n(Hi(i.;^()\'/ 
2()lli/st(itiis.}\tiu.  While  these  closures 
are  in  elTect.  the  ma.ximinn  retainahle 
amounts  at  t;  t)7t). 20(e)  and  (i)  apply  at 
any  time  din  ing  a  lishing  trip.  These 
closures  to  directed  lishing  are  in 
addition  to  closures  and  prohihitions 
loimd  in  regulations  at  .50  (d’R  ])art  07t). 

Fisted  AFA  (^atcher/I^rncessor 
Sideboard  Limits 

Fursuanl  to  070.04(a).  the  Regional 
Admini.strator  is  resiionsihle  Tor 
restricting  the  ability  oT listed  AFA  VJ 
Fs  to  engage  in  directed  lishing  lor 
groundfish  species  other  than  pollock  to 
protect  |)articipants  in  other  groundfish 


fisheries  from  adverse  effects  resulting 
from  the  AFA  and  from  fishery 
cooperatives  in  the  directed  ])ollock 
fishery.  These  restrictions  are  set  out  as 
“sidehoard”  limits  on  catch.  The  basis 
for  these  sidehoaril  limits  is  described  in 
detail  in  the  final  rules  inijilementing 
the  major  provisions  of  the  Al'  A  (07  FR 
7!)()02.  December  20.  2002)  and 
Amendment  80  (72  521)08. 

Seiitemher  14.  2007).  Table  17  lists  the 
2012  and  2014  (l/F  sidehoard  limits. 

All  harvest  of  groundfish  sidehoard 
s])ecies  hv  listed  AFA  (Vi’s,  whether  as 
targeted  catch  or  incidental  catch,  will 
he  deducted  from  the  sidehoard  limits 
in  Table  17.  However,  groundfish 
sidehoard  sjiecies  that  are  delivered  to 
listed  AFA  (i/l’s  by  (iVs  will  not  he 
deducted  from  the  2012  and  2014 
sidehoard  limits  for  the  listed  Al’A  C/l’s. 

Section  070.04(a)(2)  and  Tables  40 
and  41  of  jiart  (>7?)  establish  a  formula 
for  calculating  I’SCl  sidehoard  limits  for 
listed  AFA  (VPs.  The  basis  for  these 
sidehoard  limits  is  described  in  detail  in 


the  final  rules  implementing  the  major 
jirovisions  of  the  AFA  (07  T’R  70(502. 
December  20,  2002)  and  Amendment  80 
(72  FR  52008.  Sei)temher  14.  2007).  and 
in  the  proposed  ride  (77  FR  72701). 

PS(1  sjiecies  listed  in  Table  18  that  are 
caught  by  listed  AT’A  (VPs  partici])ating 
in  any  groundfish  fishery  other  than 
liollock  will  accrue  against  the  2012  and 
2014  P.S(;  sidehoard  limits  for  the  listed 
AT’A  (]/Ps.  Section  070.21  (e)(2)(v) 
authorizes  NMFS  to  close  directed 
fishing  for  groundfish  other  than 
pollock  for  listed  AFA  (l/Ps  once  a  2012 
or  2014  PS(’.  sidehoard  limit  listed  in 
Table  18  is  reached. 

(Irah  or  halihiit  I’Sd  caught  hv  listed 
AFA  (;/Ps  while  fishing  for  pollock  will 
accrue  against  the  hycatch  allowances 
annually  specified  for  either  the 
midwater  ])olloi;k  or  the  ])ollock/Atka 
mackerel/’‘other  species”  fishery 
categories  under  regulations  at 
S  070.21  (e)(2)(iv). 


Table  17— Final  2013  and  2014  Listed  BSAl  American  Fisheries  Act  Catcher/Processor  Groundfish 

Sideboard  Limits 

[Amounts  are  in  metric  tons] 


1995-1997 

Target  species 

Area/season 

Retained 

catch 

Total  catch 

Ratio  of  re¬ 
tained  catch 
to  total 
catch 

2013  ITAC 
Available  to 
trawl  C/Ps  ’ 

2013  AFA 
C/P  Side¬ 
board  limit 

2014  ITAC 
Available  to 
trawl  C/Ps  ’ 

2014  AFA 
C/P  Side¬ 
board  limit 

Sablefish  trawl  . 

BS  . 

8 

497 

0.016 

11 

629 

10 

Al  . 

0 

145 

0 

0 

428 

0 

Atka  mackerel  . 

Central  Al  A  sea¬ 
son  2. 

n/a 

n/a 

0.115 

386 

3,295 

379 

Central  Al  B  sea¬ 
son  2. 

n/a 

n/a 

0.115 

3,358 

386 

3,295 

379 

Western  Al  A  sea¬ 
son  2. 

n/a 

n/a 

0.2 

670 

134 

670 

134 

Western  Al  B  sea¬ 
son  2. 

n/a 

n/a 

0.2 

670 

134 

670 

134 

Rock  sole  . 

BSAl . 

6,317 

169,362 

0.037 

82,495 

3,052 

82,156 

3,040 

Greenland  turbot  ... 

BS  . 

121 

17,305 

0.007 

1,369 

10 

1,760 

12 
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Table  17— Final  2013  and  2014  Listed  BSAI  American  Fisheries  Act  Catcher/Processor  Groundfish 

Sideboard  Limits— Continued 

(Amounts  are  in  metric  tons] 


1 995-1 997 

Target  species 

Area/season 

Retained 

catch 

Total  catch 

Ratio  of  re¬ 
tained  catch 
to  total 
catch 

2013  ITAC 
Available  to 
trawl  C/Ps  ’ 

2013  AFA 
C/P  Side¬ 
board  limit 

2014  ITAC 
Available  to 
trawl  C/Ps  ’ 

2014  AFA 
C/P  Side¬ 
board  limit 

Al  . 

23 

4,987 

383 

2 

493 

2 

Arrowtooth  flounder 

BSAI . 

76 

33,987 

0.002 

21,250 

43 

21,250 

43 

Kamchatka  floun- 

BSAI . 

76 

33,987 

0.002 

8,500 

17 

8,500 

17 

der. 

Flathead  sole  . 

BSAI  . 

1,925 

52,755 

0.036 

20,270 

730 

20,131 

725 

Alaska  plaice . 

BSAI  . 

14 

9,438 

0.001 

17,000 

17 

17,000 

17 

Other  flatfish  . 

BSAI  . 

3,058 

52,298 

0.058 

2,975 

173 

3,400 

197 

Pacific  ocean 

BS  . 

12 

4,879 

0.002 

8,130 

16 

7,680 

15 

perch. 

Eastern  Al  . 

125 

6,179 

0.02 

8,742 

175 

8,251 

165 

Central  Al  . 

3 

5,698 

0.001 

6,233 

6 

5,885 

6 

Western  Al  . 

54 

13,598 

0.004 

9,109 

36 

8,564 

34 

Northern  rockfish  .. 

BSAI  . 

91 

13,040 

0.007 

3,000 

21 

3,000 

21 

Shortraker  rockfish 

BSAI  . 

50 

2,811 

0.018 

370 

7 

370 

7 

Rougheye  rockfish 

EBS/EAI  . 

50 

2,811 

0.018 

169 

3 

189 

3 

CAI/WAI  . 

50 

2,811 

0.018 

209 

4 

240 

4 

Other  rockfish  . 

BS  . 

18 

621 

0.029 

400 

12 

686 

20 

Al  . 

22 

806 

0.027 

473 

13 

473 

13 

Skates  . 

BSAI  . 

553 

68,672 

0.008 

24,000 

192 

25,000 

200 

Sculpins  . 

BSAI  . 

553 

68,672 

0.008 

5,600 

45 

5,600 

45 

Sharks . 

BSAI  . 

553 

68,672 

3,328 

0.008 

100 

1 

100 

1 

Squids  . 

BSAI  . 

73 

0.022 

595 

13 

595 

13 

Octopuses  . 

BSAI  . 

553 

68,672 

0.008 

500 

4 

500 

4 

’Aleutian  Islands  Pacific  ocean  perch,  and  BSAI  Atka  mackerel,  flathead  sole,  rock  sole,  and  yellowfin  sole  are  multiplied  by  the  remainder  of 
the  TAC  after  the  subtraction  of  the  CDQ  reserve  under  §679.20(b)(1)(ii)(C). 

2 The  seasonal  apportionment  of  Atka  mackerel  in  the  open  access  fishery  is  50  percent  in  the  A  season  and  50  percent  in  the  B  season.  List¬ 
ed  AFA  catcher/processors  are  limited  to  harvesting  no  more  than  zero  in  the  Eastern  Aleutian  District  and  Bering  Sea  subarea,  20  percent  of 
the  annual  ITAC  specified  for  the  Western  Aleutian  District,  and  11.5  percent  of  the  annual  ITAC  specified  for  the  Central  Aleutian  District. 


Table  18— Final  2013  and  2014  BSAI  AFA  Listed  Catcher/Processor  Prohibited  Species  Sideboard  Limits 


PSC  species  and  area  ’ 

Ratio  of  PSC  catch 
to  total  PSC 

2013  and  2014 
PSC  available  to 
trawl  vessels  after 
subtraction  of 
PSQ2 

2013  and  2014 
catcher/processor 
sideboard  limits 

Halibut  mortality  BSAI  . 

n/a 

n/a 

286 

Red  king  crab  zone  1  . 

0.007 

86,621 

606 

C.  opilio  (COBLZ)  . 

0.153 

9,377,690 

1 .434,787 

C.  bairdi  Zone  1  . 

0.14 

875,140 

122,520 

C.  bairdi  Zone  2  . 

0.05 

2,652,210 

132,611 

’  Refer  to  §679.2  for  definitions  of  areas. 

2  Halibut  amounts  are  in  metric  tons  of  halibut  mortality.  Crab  amounts  are  in  numbers  of  animals. 


AFA  Catclier  Vessel  Sideboard  Limits 

Pursuant  to  §  (i79.(i4(a),  the  Regional 
Adiuiuistrator  is  resi)ousil)le  for 
restricting  the  ability  of  AFA  CVs  to 
(iiigage  in  directrul  fishing  for  groundfish 
s])ei:i(!S  other  than  jjolloek  to  protect 
participants  in  other  groundfish 
fisheries  from  adverse  effects  resulting 
from  the  AFA  and  from  fishery 


cooperatives  in  the  directed  pollock 
fishery.  Section  (j75).(i4(h)  establishes  a 
formula  for  ,s(!tting  AFA  CV  groundfish 
and  PSC  sideboard  limits  for  the  15SA1. 
'The  basis  for  these  sideboard  limits  is 
de.scrihed  in  detail  in  the  final  rules 
imj)lementing  tin;  major  provisions  of 
the  AFA  (87  I-R  79892,  n(u;emh(!r  80. 
2002)  and  Amendnumt  80  (72  f’R  ,52888, 


September  14,  2007).  Tables  19  and  20 
list  the  2018  and  2014  AFA  CV 
sideboard  limits. 

All  catch  of  groundfish  sideboard 
species  made  hv  non-ex(;m])t  AFA  CVs, 
whether  as  targeted  catch  or  incidcmtal 
catch,  will  Ini  (liuhicted  from  the  2018 
and  2014  sideboard  limits  listed  in 
Table  If). 
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Table  19— Final  2013  and  2014  American  Fisheries  Act  Catcher  Vessel  BSAl  Groundfish  Sideboard  Limits 

[Amounts  are  in  metric  tons] 


Species/gear 

Fishery  by  area/season 

Ratio  of  1995- 
1997  AFA  CV 
catch  to  1995- 
1997  TAC 

2013  initial 
TAC’ 

2013  AFA 
catcher  vessel 
sideboard 
limits 

2014  initial 
TAC’ 

2014  AFA 
catcher  vessel 
sideboard 
limits 

Pacific  cod/Jig  gear  . 

BSAl  . 

0 

n/a 

0 

n/a 

0 

Pacific  cod/Hook-and-line 

BSAl Jan  1-Jun  10  . 

0.0006 

236 

0 

237 

0 

CV. 

BSAl  Jun  10-Dec  31  . 

0.0006 

227 

0 

228 

0 

Pacific  cod  pot  gear  CV . 

BSAl  Jan  1-Jun  10  . 

0.0006 

9,911 

6 

9,945 

6 

BSAl  Sept  1 -Dec  31  . 

0.0006 

9,523 

6 

9,555 

6 

Pacific  cod  CV  <  60  feet 

BSAl  . 

0.0006 

4,627 

3 

4,643 

3 

LOA  using  hook-and-line 
or  pot  gear. 

Pacific  cod  trawl  gear  CV  ... 

BSAl  Jan  20-Apr  1  . 

0.8609 

37,971 

32,689 

38,099 

32,799 

BSAl  Apr  1-Jun  10 . 

0.8609 

5,644 

4,859 

5,663 

4,875 

BSAl  Jun  10-Nov  1  . 

0.8609 

7,697 

6,626 

7,723 

6,649 

Sablefish  trawl  gear  . 

BS  . 

0.0906 

672 

61 

612 

55 

Al  . 

0.0645 

455 

29 

428 

28 

Atka  mackerel  . 

Eastern  AI./BS  Jan  1-Jun 

10. 

Eastern  AI/BS  Jun  10-Nov 

1. 

Central  Al  Jan  1-Jun  10  .... 

0.0032 

7,546 

24 

7,367 

24 

0.0032 

7,546 

24 

7,367 

24 

0.0001 

3,358 

0 

3,295 

0 

Central  Al  Jun  10-Nov  1  .... 

0.0001 

3,358 

0 

3,295 

0 

Western  Al  Jan  1-Jun  10  ... 

0 

670 

0 

670 

0 

Western  Al  Jun  10-Nov  1  .. 

0 

670 

0 

670 

0 

Rock  sole  . 

BSAl  . 

0.0341 

82,495 

2,813 

82,156 

2,802 

Greenland  turbot  . 

BS  . 

0.0645 

1,369 

88 

1,760 

114 

Al  . 

0.0205 

383 

8 

493 

10 

Arrowtooth  flounder  . 

BSAl  . 

0.069 

21,250 

1,466 

21,250 

1,466 

Kamchatka  flounder . 

BSAl  . 

0.069 

8,500 

587 

8,500 

587 

Alaska  plaice . 

BSAl  . 

0.0441 

17,000 

750 

17,000 

750 

Other  flatfish  . 

BSAl  . 

0.0441 

2,975 

131 

3,400 

150 

Flathead  sole  . 

BS  . 

0.0505 

20,270 

1,024 

20,131 

1,017 

Pacific  ocean  perch  . 

BS  . 

0.1 

8,130 

813 

7,680 

768 

Eastern  Al  . 

0.0077 

8,742 

67 

8.251 

64 

Central  Al  . 

0.0025 

6,233 

16 

5,885 

15 

Western  Al  . 

0 

n/a 

0 

n/a 

0 

Northern  rockfish  . 

BSAl  . 

0.0084 

3,000 

25 

3,000 

25 

Shortraker  rockfish . 

BSAl  . 

0.0037 

370 

1 

370 

1 

Rougheye  rockfish  . 

EBS/EAI  . 

0.0037 

169 

1 

189 

1 

CAIAWAI  . 

0.0037 

209 

1 

240 

1 

Other  rockfish  . 

BS  . 

0.0048 

400 

2 

686 

3 

Al  . 

0.0095 

473 

4 

473 

4 

Skates  . 

BSAl  . 

0.0541 

24,000 

1,298 

25,000 

1,353 

Sculpins  . 

BSAl  . 

0.0541 

5,600 

303 

5,600 

303 

Sharks . 

BSAl  . 

0.0541 

100 

5 

100 

5 

Squids  . 

BSAl  . 

0.3827 

595 

228 

595 

228 

Octopuses  . 

BSAl  . 

0.0541 

500 

27 

500 

27 

’  Aleutians  Islands  Pacific  ocean  perch,  and  BSAl  Atka  mackerel,  flathead  sole,  and  rock  sole  are  multiplied  by  the  remainder  of  the  TAC  of 
that  species  after  the  subtraction  of  the  CDQ  reserve  under  §679.20(b)(1)(ii)(C). 


Halibut  and  crab  PS(;  limits  listed  in 
Table  20  that  are  caught  bv  AFA  CVs 
participating  in  anv  gronndbsh  bslna  v 
for  gronndbsb  other  than  pollock  will 
accriu!  against  the  2013  and  2014  ILSC 
sideboard  limits  for  the  AFA  CVs. 
,S(u:tions  07‘t. 21  (d)(8)  and  (i7t).21  (e)(3)(v) 


authorize  NMlsS  to  close;  dir(;cted 
fishing  for  groundfish  other  than 
pollock  for  AFA  (ATs  once  a  2013  or 
2014  1\S(;  sideboard  limit  bsteai  in  Table 
20  is  reaclual.  Tlu;  FSC  tliat  is  caught  1)V 
AFA  C\Ts  while  fishing  for  irollock  in 
tlu!  bSAl  will  actaue  against  tin;  bvcatch 


allowances  annually  speciluul  for  eitlurr 
the  midwater  ])olloc;k  or  the  ])ollor:k/ 
Atka  mackerel/“other  s])ecies"  fisluu’v 
categories  under  regulations  at 
S  070.21  (e)(3)(iv). 


Prohibited  Species  Catch  Sideboard 


Table  20— Final  2013  and  2014  American  Fisheries  Act  Catcher  Vessel 

Limits  for  the  BSAl  ’ 


PSC  species  and  area  ’ 


Target  fishery  category 


2 


AFA  catcher  ves¬ 
sel  PSC 
sideboard  limit 
ratio 


2013  and  2014 
PSC  limit  after 
subtraction  of 
PSO  reserves  3 


2013  and  2014 
AFA  catcher  ves¬ 
sel  PSC 
sideboard  limits 


i 


Halibut 


Pacific  cod  trawl 


n/a 


n/a 


887 
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Table  20— Final  2013  and  2014  American  Fisheries  Act  Catcher  Vessel  Prohibited  Species  Catch  Sideboard 

Limits  for  the  BSAI  Continued 


PSC  species  and  area  ’ 

Target  fishery  category  2 

AFA  catcher  ves¬ 
sel  PSC 
sideboard  limit 
ratio 

2013  and  2014 
PSC  limit  after 
subtraction  of 
PSQ  reserves  3 

2013  and  2014 
AFA  catcher  ves¬ 
sel  PSC 
sideboard  limit  3 

Pacific  cod  hook-and-line  or  pot  . 

n/a 

n/a 

2 

Yellowfin  sole  total  . 

n/a 

n/a 

101 

Rock  sole/flathead  sole/other  flatfish  ’  . 

n/a 

n/a 

228 

Greenland  turbot/arrowtooth/sablefish3  ... 

n/a 

n/a 

0 

Rockfish . 

n/a 

n/a 

2 

Pollock/Atka  mackerel/other  species®  . 

n/a 

n/a 

5 

Red  king  crab  Zone  1  . 

n/a . 

0.299 

86,621 

25,900 

C.  opilio  COBLZ . 

n/a . 

0.168 

9,377,690 

1,575,452 

C.  bairdi  Zone  1  . 

n/a . 

0.33 

875,140 

288,796 

C.  bairdi  Zone  2  . 

n/a . 

0.186 

2,652,210 

493,31 1 

’  Refer  to  §679.2  for  definitions  of  areas. 

2 Target  fishery  categories  are  defined  in  regulation  at  §  679.21  (e)(3)(iv). 

3  Halibut  amounts  are  in  metric  tons  of  halibut  mortality.  Crab  amounts  are  in  numbers  of  animals. 

“Other  flatfish”  for  PSC  monitoring  includes  all  flatfish  species,  except  for  halibut  (a  prohibited  species),  flathead  sole,  Greenland  turbot,  rock 
sole,  yellowfin  sole,  Kamchatka  flounder,  and  arrowtooth  flounder. 
sArrowtooth  for  PSC  monitoring  includes  Kamchatka  flounder. 

®  “Other  species”  for  PSC  monitoring  includes  skates,  sculpins,  sharks,  squids,  and  octopuses. 


AFA  (Jatcher/l’rocessor  and  (Catcher 
Vessel  Sideboard  Directed  Fishing 
(Insures 

Based  upon  historical  catch  patterns, 
the  Regional  Administrator  has 
(hiteriniiKul  that  manv  of  the  Af’A  (VP 
and  CV  sidijhoard  limits  li.sted  in  Tahhis 
21  and  22  an;  ncicessarv  as  incidental 

Table  21 


catch  to  su])])ort  otluir  anticipated 
groundfish  fisheries  for  the  2013  and 
2014  fishing  yrnirs.  In  accordance  with 
§  07!).20(d)(T)(iv),  the  Regional 
Administrator  (;,stat)lish(!s  the  sideboard 
limits  listral  in  Tables  21  and  22  as 
DFAs.  Becau.se  many  of  thrrsr;  DFAs  will 
he  reacluul  Ixddrr!  the  end  of  the  year, 
the  Regional  Administrator  has 


determined,  in  accordance  with 
§070.20(d)(1)(iii).  that  NMF.S  is 
])rohihiting  directed  fishing  by  listed 
AFA  (VPs  for  the  s])ecies  in  the 
specified  areas  .set  out  in  Table  21.  and 
directed  fishing  hv  non-ex(!m|)t  AFA 
(iVs  for  the  s])ecies  in  the  specified 
arrras  s(;t  out  in  Table  22. 


—Final  2013  and  2014  American  Fisheries  Act  Listed  Catcher/Processor  Sideboard  Directed 

Fishing  Closures  ^ 

[Amounts  are  in  metric  tons] 


Species 

Area 

Gear  types 

2013  sideboard 
limit 

2014  sideboard 
limit 

Sablefish  trawl . 

BS  . 

trawl  . 

11 

10 

Al  . 

trawl  . 

0 

0 

Rock  sole  . 

BSAI  . 

all  . 

3,052 

3,040 

Greenland  turbot  . 

BS  . 

all  . 

10 

12 

Al  . 

all  . 

2 

2 

Arrowtooth  flounder . 

BSAI  . 

all  . 

43 

43 

Kamchatka  flounder  . 

BSAI  . 

all  . 

17 

17 

Alaska  plaice . 

BSAI  . 

all  . 

17 

17 

Other  flatfish  2  . 

BSAI  . 

all  . 

173 

197 

Flathead  sole  . 

BSAI  . 

all  . 

730 

725 

Pacific  ocean  perch  . 

BS  . 

all  . 

16 

15 

Eastern  Al  . 

all  . 

175 

165 

Central  Al  . 

all  . 

6 

6 

Western  Al  . 

all  . 

36 

34 

Northern  rockfish . 

BSAI  . 

all  . 

21 

21 

Shortraker  rockfish  . 

BSAI  . 

all  . 

7 

7 

Rougheye  rockfish  . 

EBS/EAI  . 

all  . 

3 

3 

CAI/WAI  . 

all  . 

4 

4 

Other  rockfish  3  . 

BS  . 

all  . 

12 

20 

Al  . 

all  . 

13 

13 

Skates  . 

BSAI  . 

all  . 

192 

200 

Sculpins . 

BSAI  . 

all  . 

45 

45 

Sharks  . 

BSAI  . 

all  . 

1 

1 

Squids  . 

BSAI  . 

all  . 

13 

13 

Octopuses  . 

BSAI  . 

all  . 

4 

4 

’  Maximum  retainable  amounts  may  be  found  in  Table  11  to  50  CFR  part  679. 

3  “Other  flatfish”  includes  all  flatfish  species,  except  for  halibut,  Alaska  plaice,  flathead  sole,  Greenland  turbot,  rock  sole,  yellowfin  sole, 
Kamchatka  flounder,  and  arrowtooth  flounder. 

3  “Other  rockfish”  includes  all  Sebastes  and  Sebastolobus  species  except  for  Pacific  ocean  perch,  northern  rockfish,  dark  rockfish,  shortraker 
rockfish,  and  rougheye  rockfish. 
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Table  22— Final  2013  and  2014  American  Fisheries  Act  Catcher  Vessel  Sideboard  Directed  Fishing 

Closures ’ 

[Amounts  are  in  metric  tons] 


Species 

Area 

Gear  types 

2013  sideboard 
limit 

2014  sideboard 
limit 

Pacific  cod . 

BSAI  . 

hook-and-line . 

0 

0 

BSAI  . 

pot  . 

12 

12 

BSAI  . 

CV<  60  feet  LOA . 

3 

3 

BSAI  . 

jig . 

0 

0 

Sablefish  . 

BS  . 

trawl  . 

61 

55 

Al  . 

trawl  . 

29 

28 

Atka  mackerel  . 

Eastern  AI/BS  . 

all  . 

48 

48 

Central  Al  . 

all  . 

0 

0 

Western  Al  . 

all  . 

0 

0 

Greenland  turbot  . 

BS  . 

all  . 

88 

114 

Al  . 

all  . 

8 

10 

Arrowtooth  flounder . 

BSAI  . 

all  . 

1,466 

1,466 

Kamchatka  flounder  . 

BSAI  . 

all  . 

587 

587 

Alaska  plaice . 

BSAI  . 

all  . 

750 

750 

Other  flatfish  ^  . 

BSAI  . 

all  . 

131 

150 

Flathead  sole  . 

BSAI  . 

all  . 

1,024 

1,017 

Rock  sole  . 

BSAI  . 

all  . 

2,813 

2,802 

Pacific  ocean  perch  . 

BS  . 

all  . 

813 

768 

Eastern  Al  . 

all  . 

67 

64 

Central  Al  . 

all  . 

16 

15 

Western  Al  . 

all  . 

0 

0 

Northern  rockfish . 

BSAI  . 

all  . 

25 

25 

Shortraker  rockfish  . 

BSAI  . 

all  . 

1 

1 

Rougheye  rockfish  . 

BS/EAI  . 

all  . 

1 

1 

CAI/WAI  . 

all  . 

1 

1 

Other  rockfish  3  . 

BS  . 

all  . 

2 

3 

Al  . 

all  . 

4 

4 

Skates  . 

BSAI  . 

All  . 

1.298 

1,353 

Sculpins . 

BSAI  . 

all  . 

303 

303 

Sharks  . 

BSAI  . 

all  . 

5 

5 

Squids  . 

BSAI  . 

all  . 

228 

228 

Octopuses  . 

BSAI  . 

all  . 

27 

27 

’  Maximum  retainable  amounts  may  be  found  in  Table  11  to  50  CFR  part  679. 

2 “Other  flatfish”  includes  all  flatfish  species,  except  for  halibut,  Alaska  plaice,  flathead  sole,  Greenland  turbot,  rock  sole,  yellowfin  sole, 
Kamchatka  flounder,  and  arrowfooth  flounder. 

3 “Other  rockfish"  includes  all  Sebastes  and  Sebastolobus  species  except  for  Pacific  ocean  perch,  northern  rockfish,  dark  rockfish,  shortraker 
rockfish,  and  rougheye  rockfish. 


Kespunse  to  (Comments 

NMFS  received  2  letters  with  five 
comments. 

Commmt  1:  line  to  concerns  that  the 
biomass  of  the  Aleutian  Islands  Pacific 
cod  stock  may  he  (hrclining  and  that 
there  is  a  possibility  that  this  stock  is 
overfished,  NMFS  should  work  with  the 
(iouncil  to  separate  the  Aleutian  Island 
Pacific  i;od  management  from  the  Bering 
.Sea  Pacific  cod  management. 

/tfj.s/jon.se;  The  Bering  .Sea  and 
Aleutian  Islands  2013  and  2014  OFF 
ami  AB(;  for  I’acific  cod  are  set  hasinl 
upon  recommendations  from  the  iMan 
'I’lram  and  the  .S.SCi.  Based  u])on  the  best 
available  science,  the  .S.Sd 
recommemhul  OFF  and  AB(i  limits  for 
the  B.SAI  Pacific  cod  stock  and  did  not 
hidieve  that  a  separate  OFF  and  ABO 
was  warranted  for  2013  and  2014.  Based 
on  the  2012  Pacific  cod  stock 
assessment,  the  2013  and  2014  Of’F  and 
AB(]  for  B.SAI  wide  Pacific  cod  stock  is 
not  overfished  or  experiencing 
overfishing.  If  the  .S.SC]  does  recommend 


sejiarate  Aleutian  Island  Pacific  cod 
OFFs  and  ABOs.  NMFS  will  work  with 
the  fioiincil  to  im]ilement  .S.Sfi 
recommendations. 

O’ommen/  2:  There  should  he  an 
exemption  in  the  groundfi.sh  harvest 
specifications  for  small  non-commerical 
vessels. 

Be.s'pon.se;  The  groundfi.sh  harvest 
s])ecifications  regulations  that 
implement  the  FMP  govern  commercial 
fishing  for  groimdfish  in  the  B.SAI  hv 
ve.ssels  of  the  Unitiul  .States.  The 
groimdfish  harvest  s])ecifications  an;  for 
commercial  fishing  activities.  Non¬ 
commercial  fishing  activities  are  outside 
of  the  scope  of  this  action. 

(Comment  .7;  The  B.SAI  groimdfish 
harvest  specifications  should  he  more 
conci.se. 

/fe.s'pon.s'c:  NMF\S  agrees  that  the 
groimdfish  harvest  .s])ecification.s  should 
he  conci.se  to  the  extent  that  it  is 
practicable.  However,  NMF.S  believes 
that  the  2013  and  2014  groimdfish 


harvest  s])ecifications  are  concise  to  the 
extent  jnacticahle. 

(JoiiuiH^nl  4;  NMF.S  should  include 
harvesting  capacity  information  in  the 
B.SAI  groimdfish  harvest  sjiecifications 
and  elaborate  on  the  effects  ofthe.se 
harvest  sjiecifications  ujion  the  fishing 
cajiacity. 

Be.s'pon.s'c;  The  most  recent  .sy.steniatic 
assessment  of  fishing  cajiacity  for  the 
B.SAI  groimdfish  fishery  is  Ajijiendix  9 
to  the  2008  National  Assessment  of 
Fxcess  Harvesting  (iajiacity  in  Federally 
Managed  Fisheries  (http:// 
sjH). ninfs. 110(1(1. gov/tiu/spoOtt.pdl), 
which  jirovides  information  for  the  year 
2004.  That  a.sse.ssment  found  that  the 
catch  of  all  B.SAI  groimdfish  in  2004 
was  2  million  mt.  and  that  the  fleet  had 
a  cajiacity  to  take  2.9  million  mt. 
Although  estimated  cajiacity  exceeded 
catch  hv  aliont  0.9  million  mt.  ahont  0.8 
million  mt  of  this  excess  cajiacity  was 
concentrated  in  one  fishery  for  jiollock 
(jiages  333-334).  There  is  considerable 
staliilitv  in  the  B.SAI  harvest 
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specifications  from  year  to  year,  not 
least  l)(!caiise  the  total  B.SAi  TAd  is 
normally  set  at  the  statutory  o])timum 
yi(!l(l  limit  of  2  million  mt  established 
hv  the  (lonsolidatcul  Appropriations  Act 
o’f2()()4.  Pnhlic  Law  108-1  Oh.  Title  VIll, 
§8().'?(c),  and  identilnul  hv  the  B.SAI 
FMl^.  While  individual  s])ecies  TACis 
varv  from  vearto  v(!ar,  and  new  directcul 
fisheries  and  the  associatcul  TAd  may 
develo|)  ovm'  time,  fishing  operators  an; 
aware  of  the.se  variations,  and  arc;  able 
to  make  operating  i)lans  that  take  this 
uncertainty  into  account.  rh(irefore. 
NMFS  does  not  ex])ect  that  the  2013  and 
2014  harvest  specifications  have  any 
new  elements  that  will  limit  harvesting 
capacitv  htdow  the  2  million  mt 
optimum  yield  limit  or  encourage 
overcapacity.  NMFS  notes  that  ongoing 
rationalization  efforts  in  this  fishery 
increase  the  tools  available  to  industry 
to  minimize  the  adverse  (jconomic 
im])acts  of  excess  ca])acity.  Sinc(!  the 
2004  capacity  estimates  were  made. 
NMFS  implemented  the  Amendment  80 
Program  in  2008  (72  l-’R  .'j20()8),  and  the 
freezer  longline  sector  formed  a 
voluntary  cooperative  in  2010. 

CouMuont  5:  NMlvS  should  move  away 
from  a  singl(!-s])ecies  a])])roach  in 
.Slitting  OFLs  and  Adds,  and  movi; 
towards  an  ecosystem-based 
management. 

/te.s/jon.se;  NMFS  agrees  that  there  is 
a  need  to  incorporate  more  (icosvstem- 
hasiid  management  in  setting  ()l*'Ls  and 
A13(ls  to  the  extent  that  information  is 
available.  A  goal  of  NMFS  is  to  ])rovide 
stronger  links  between  fishery 
management  and  ecosystem  research. 
The  Plan  Team  has  created  ecosystem 
indicators  with  the  goals  of: 

1.  Maintaining  biodiversity  consistent 
with  natural  evolutionary  and  ecological 
processes,  including  dynamic  change 
and  variability. 

2.  Maintaining  and  restoring  habitats 
essential  for  fish  and  their  prey. 

3.  Maintaining  system  sustainability 
and  sustainable  yields  for  human 
consumption  and  non-extractive  u.s(!s. 

'fhe.se  indices  are  maintained  in  the 
.SAFE  report  (.see  ADDRESSES),  and  each 
stock  as.sessment  addresses  ecosvstem 
considerations.  This  information  is  used 
as  a  component  in  .setting  annual  C)l'’L.s 
and  Adds.  However,  NMF.S  believes  the 
understanding  of  ecosystem-hasiul 
managmnent  is  c;urrentlv  insufficient  to 
eliminate  the  need  to  .set  OFLs  and 
Adds  using  a  single  s|)ecie.s  a])])roach. 

dlassibcation 

NMF.S  has  determined  that  these  final 
harvest  specifications  are  consistent 
with  the  FMP  and  with  the  Magnuson- 
.Stevens  Act  and  other  aj)])bcahle  laws. 


d’his  action  is  authorized  under  .'it) 
dFR  879.20  and  is  exem])t  from  review 
under  Executive  Orders  12800  and 
13503. 

NMF.S  prepariid  an  Id.S  that  coviu's 
this  action  (.see  ADDRESSES)  and  made  it 
available  to  the  public  on  jannarv  12. 
2007  (72  FK  1512).  On  Fehrnarv  13. 

2007,  NMF.S  i.ssued  the  Record'of 
Decision  (ROD)  for  the  ELS.  In  |annarv 
2013.  NMF.S  prepanul  a  .Sn|)plemental 
hdbrmation  Report  (.SIR)  for  this  action. 
Copies  of  the  ELS.  ROD.  and  SIR  for  this 
action  are  available  from  NMF.S  (see 
ADDRESSES),  fhe  EIS  analyzes  the 
(mvironmental  con.se(|iiences  of  the 
gronndfish  harvest  s|)ecifications  and 
alternative  harvest  strategies  on 
resources  in  the  action  area.  'I'he  ELS 
found  no  significant  environmental 
conse(|uences  of  this  action  and  its 
alternatives.  The  .SIR  evaluates  the  need 
to  ]jrepare  a  .Sup])lemental  ELS  (SELS)  for 
the  2013  and  2014  gronndfish  harvest 
specifications. 

A  .SELS  should  be  pr(;pared  if  (1)  the 
agency  makes  substantial  changi;s  in  the 
pro])os(!d  action  that  are  relevant  to 
environmental  concerns;  or  (2) 
significant  new  circumstances  or 
information  exist  relevant  to 
environmental  concerns  and  bearing  on 
the  proposed  action  or  its  ini|)acts  (40 
dFR  1 502.5)(c)(l )).  After  reviewing  the 
information  contained  in  the  .SIR  and 
.SAI'E  re])orts,  IIk;  Regional 
Administrator  has  determined  that  (1) 
ap])roval  of  the  2013  and  2014  harvest 
s])ecifications,  which  were  sih  according 
to  the  preferred  harvest  stratiigy  in  the 
ELS.  do  not  constitute  a  change  in  the 
action;  and  (2)  there  are  no  significant 
new  circnmstaiu:es  or  information 
relevant  to  environmental  concerns  and 
bearing  on  the  action  or  its  impacts. 
Additionally,  the  2013  and  2014  harvest 
specifications  will  result  in 
environmental  impacts  within  the  .scope 
oftho.se  analyzed  and  disclosed  in  the 
ELS.  Therefon;.  supplemental  National 
Environmental  Policy  Act 
documentation  is  not  niice.ssarv  to 
im])lement  the  2013  and  2014  harvest 
sjjecifications. 

Pursuant  to  section  004  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
lJ..S.d.  001,  at  sccj.,  a  FRFA  was 
])repar(;d  for  this  action.  The  I-’RFA 
incorporates  the  Initial  Regulatory 
Flexibility  Analysis  (IRFA),  and 
includes  a  summarv  of  the  significant 
issues  raisiul  by  ])uhlic  comments  in 
r(!spon.se  to  the  IRI'  A.  as  well  as  NMF.S’ 
resj)on.ses  to  tho.se  comments.  A 
summarv  of  the  analys(!.s  completed  to 
supj)ort  the  action  is  also  included  in 
the  FRFA. 

A  copy  of  the  FRF’A  prepared  for  this 
final  rule  is  available  from  NMFS  (.see 


ADDRESSES).  A  description  of  this 
action,  its  purpose,  and  its  legal  basis 
an;  contained  at  the  beginning  of  the 
])reaml)le  to  this  final  ride  and  are  not 
repeated  here. 

NMF.S  published  the  pro])os(;d  rule  on 
December  0.  2012  (77  FR  72791).  The 
rule  was  accompaiued  by  an  IRFA. 
which  was  summariziid  in  the  projio.sed 
rule.  'I’he  comment  piiriod  closed  on 
lanuary  7,  2013.  No  comments  were 
niceived  on  the  IRFA. 

The  entities  directly  regulated  by  this 
action  are  tho.se  that  receive  allocations 
of  gronndfish  in  the  EEZ  of  the  d.SAL 
and  in  parallel  fisheries  within  State  of 
Alaska  waters,  during  the  annual 
harvest  specifications  process.  These 
directly  regulated  entities  include  the 
gronndfish  CVs  and  C/Ps  active  in  the.se 
areas.  Direct  allocations  of  gronndfish 
are  also  made  to  certain  organizations, 
including  the  CDQ  groups,  AFA  C/P  and 
inshore  CV  sectors.  Aleut  Cor])oration, 
and  Amendment  80  cooperatives.  'I’hese 
entities  are.  therefore,  akso  considered 
directly  regulated. 

According  to  the  .Small  dusiness 
Administration,  a  small  entitv  engaged 
in  fishing  activities  is  one  that  is  not 
dominant  in  its  field,  and  individuallv 
has  annual  revemuis  of  .S4  million  or 
le.ss.  In  2011.  there  were  210  individual 
catcher  vessels  with  total  gross  revenues 
le.ss  than  or  e(]ual  to  .S4  million.  Manv 
of  these  vessels  are  members  in  Af’A 
inshore;  ])ollock  coo|)erativ(;s.  lIowev(;r. 
ves.sels  that  partici])ate  in  the.se; 
e:e)e)])erativ(;s  are;  e:on.siele;re;el  to  he;  large; 
e;nlitie;.s  within  the  meaning  eif  the  RFA. 
Afte;r  ae:e:e)unting  feir  memhershi])  in 
the;se;  e:e)e)pe;rative;s,  there  are;  an 
estimateel  112  simdl  (ALs  reamiining  in 
the;  dSAl. 

In  201 1.12  C/Ps  gre)sse;(i  h;.ss  than  .S4 
milbem.  .Some  eif  the;se  ve;sse;ls  were; 
affibateel  thremgh  eiwnershi])  by  the 
same  husine;.ss  firm,  dy  2011.  tlie;  ve;s.sels 
in  this  grenip  were;  alsei  affiliated 
through  membership  in  twee 
e;e)e)j)e;rative.s  (the  Ame;ndme;nt  80  “dest 
U.se;”  e;oe)pe;rative;,  or  the  Freezer 
Longline  Con.servatiem  Ce)ope;rative 
(FLC(d).  Apjilying  the;  2011  firm  ;mel 
e:e)ope;rative;  affiliatiems  tei  the.se  ve;.ssel.s. 
NMF.S  estiimites  that  these;  12  ve;sse;ls 
e;urre;ntly  repre.sent  six  small  e;ntitie;.s. 

'rhrenigh  the;  CDQ  |)re)gram,  the; 
Ceniiie;!!  anel  NMF’.S  alle)e:ate;  ;i  iieirtiem  eif 
the;  d.SAI  greiunelfish  I'ACs,  emel  habhnt 
iinel  ea'iih  P.SC  limits,  tei  05  eligible 
\Ye;.stern  Alaska  e:ommnnitie;s.  The;.se; 
e:e)nnmmitie;s  weak  threnigh  six  nem- 
])re)fit  CDQ  grenijjs,  iind  are;  re;eiuire;el  to 
u.se  the;  pre)ce;e;els  fremi  the;  CDQ 
alloe'.alions  tei  steirt  or  sup]K)rt  ae;tivitie;s 
that  will  residt  in  ongeiing,  re;gionally 
hase;el,  i;e)mme;re;ial  fishery  eir  re;late;el 
husines.ses.  The;  (’,DQ  gremps  re;e:eive; 
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allocations  through  tin;  harvest 
sj)e(:ifications  process,  and  are  directly 
ixigulated  hy  this  action,  hut  the  (i.'j 
coinniunities  are  not  directly  regulated. 
Ih'cau.se  they  are  nonprofit  entiti(!s  that 
are  iiulejjendently  owiuid  and  ojxaated. 
and  are  not  dominant  in  their  Held,  the 
(;i)Q  groups  are  considered  small 
entities  for  RFA  purposes. 

The  AFA  and  Amendment  80 
fisheries  cooj)erative.s  ani  directly 
regulated  because  they  reccuve 
allocations  of  TAti  through  the  harvest 
.s|)ecifications  process.  Ilowcn  er.  the 
FlXXi.  a  voluntary  i)rivate  cooperative 
that  h(!caine  fully  effective  in  2010.  is 
not  considered  to  he  directly  regulateil. 
The  I’LCX:  manages  a  catch  shan; 
program  among  its  meinhers.  hut  it  does 
not  receive  an  allocation  under  the 
harvest  sjjecifications.  NMFS  allocates 
TACi  to  the  freezer  longline  .sector,  and 
the  cooperative  meinhers  voluntarily 
allocate  this  TAC  among  themselves  via 
the  FL(X:.  The  AFA  and  Amendment  80 
coojieratives  are  large  entities,  since 
they  are  affiliated  with  firms  with  joint 
revenues  of  more  than  .S4  million. 

rhe  Aleut  ('.orporation  is  an  Alaska 
Native  (iorjioration  that  receives  an 
allocation  of  pollock  in  the  Aleutian 
Islands.  The  Aleut  Corporation  is  a 
holding  comiiany  and  evaluated 
according  to  the  .Small  Ihisiness 
Admini.stration  criteria  for  Office  or 
Other  Holding  Companies,  at  18  (iFR 
121.2t)l.  which  uses  a  threshold  of  .Sti 
million  gross  annual  receijits  threshold 
for  small  entities.  The  Aleut  (iorjioration 
revenues  exceed  this  threshold,  and  the 
Aleut  (kirporation  is  considered  to  he  a 
laigi!  entity.  This  determination  follows 
the  analysis  in  the  RFA  certification  for 
H.SAI  FMF. 

This  action  does  not  modify 
recordkeeping  or  rejiorting 
r(!(|uirements. 

The  significant  alternatives  were 
those  considered  as  alternative  harvest 
.strategies  when  the  Council  selected  its 
preferred  harvest  strategy  in  neceinher 
2()0(>.  These  included  the  following; 

•  Alternative  1:  .Set  TAC  to  jiroduce 
fishing  mortality  rates.  F.  that  are  ecpial 
to  maxl'AUd.  unless  the  sum  of  the  TAC 
is  constrained  hy  the  ()Y  established  in 
the  FMFs.  This  is  eiiuivalent  to  setting 
TA(;  to  produce  harvest  levels  eipial  to 
the  maximum  permissible  AlKi.  as 
constrained  hv  ()Y.  The  term 
“mu.vF/l/lC”  refers  to  the  maximum 
permissible  value  of  F/l/iC  under 
Amendment  .'iti  to  the  groundfish  FMFs. 
I  iistoricallv.  the  TA(i  has  been  .set  at  or 
hidow  the  ABC:  therefore,  this 
alternative  rejiresents  a  likely  upper 
limit  for  .setting  the  TA(',  within  the  (lY 
and  AB(;  limits. 


•  Alternative  8:  For  species  in  Tiers  1. 
2.  and  8.  set  TAC.  to  |)roduce  F  eipial  to 
the  mo.st  nicent  .'i-year  average  actual  F. 
For  s])ecies  in  Tims  4.  .'5.  and  (i.  .set  TA(; 
(upial  to  the  most  riicmit  .'i-vear  average 
actual  catch.  For  stocks  with  a  high 
level  of  scientific  information.  TAC 
would  he  .set  to  jiroduce  harvest  levels 
eipial  to  the  mo.st  recent  .'i-year  averagi; 
actual  fishing  mortality  rates.  For  stocks 
with  insufficient  scientific  information. 
TAC,  would  he  .set  eipial  to  the  most 
recent  .'i-year  average  actual  catch.  This 
alternative  recognizes  that  for  some 
stoc.ks.  catches  may  fall  well  below 
AB(k  and  recent  average  F  may  ]novide 
a  better  indicator  of  actual  Fthan  FABCl 
does. 

•  Alternative  4;  (1)  .Set  TAC  for 
rockfish  species  in  Tier  8  at  F75%.  .Set 
TAC  for  rockfish  sjiecies  in  Tier  .'i  at 
F=()..'iM.  .Set  spatially  explicit  TAC  for 
shortraker  and  rougheye  rockfish  in  the 
B.SAl.  (2)  Taking  the  rockfish  TAC  as 
calculated  above,  reduce  all  other  I'AC 
hy  a  ])roportion  that  does  not  vary 
across  species,  so  that  the  sum  of  all 
I'Af',.  including  rockfish  TAC.  is  equal 
to  the  lower  hound  of  the  area  ()Y 
(1.4()().()()()  mt  in  the  B.SAl).  This 
alternative  .sets  conservative  and 
sjiatially  explicit  TA(^  for  rockfish 
species  that  are  long-lived  and  late  to 
mature,  and  sets  con.servative  TA(]  for 
the  other  groundfish  s])ecies. 

•  Alternative  .'j;  .Set  TAC  at  zero. 

Alternative  2  is  the  preferred 

alternative  chosen  hy  the  (iouncil: 

.Set  TAC  that  fall  within  the  range  of 
AB(;  recommended  through  the  (Council 
harvest  specifications  proce.ss  and  TACs 
recommended  by  the  Council.  Under 
this  scenario,  F  is  set  equal  to  a  constant 
fraction  of  maxFAIKJ.  The 
recommended  fractions  of  inu.vF/lFC 
may  vary  among  species  or  stocks,  based 
on  other  considerations  unique  to  each. 
This  is  the  method  for  determining  TAC’ 
that  has  been  used  in  the  iiast. 

Alternatives  1. 8.  4.  and  .I  do  not  meet 
the  objectives  of  this  action,  although 
they  have  a  smaller  adverse  economic 
impact  on  small  entities  than  the 
preferred  alternative.  The  Council 
rejected  the.se  alternatives  as  harvest 
strategies  in  2()()(),  and  the  .Secretary  of 
CXmnnerce  did  so  in  2007.  Alternative  1 
would  lead  to  TAC  limits  who.se  sum 
exceeds  the  fishery  OY,  which  is  set  out 
in  .statute  and  the  FMF.  As  shown  in 
'I’ahle  1.  the  sum  of  ABC's  in  2018  and 
2014  would  he  2.080.817  and  2.007,408 
million  mt,  resjiectively.  Both  of  these 
are  snli.stantially  in  excess  of  the  fishery 
OY  for  the  B.SAl.  This  result  would  he 
inconsistent  with  the  ol)jective.s  of  this 
action,  in  that  it  would  violate  the 
Cionsolidated  Aiipropriations  Act  of 
2004.  Fill).  L.  No.  108-100.  .Sec.  808(c.). 


and  the  FMF  for  the  B.SAl  groundfish 
fishery,  which  both  set  a  2.000,000  mt 
maximum  harve.st  for  B.SAl  groundfish. 

Alternative  8  selects  harvest  rates 
based  on  the  most  recent  .I  years’  worth 
of  harvest  rates  (for  s])ecies  in  'fiers  1 
through  8)  or  for  the  most  recent  .')  years' 
worth  of  harvests  (for  species  in  Tiers  4 
through  0).  This  alternative  is  akso 
inconsistent  with  the  objectives  of  this 
action,  hecau.se  it  does  not  take  into 
ac.count  the  most  recent  biological 
information  for  this  fishery. 

Alternative  4  would  lead  to 
significantly  lower  harvests  of  all 
.s])ecies  to  reduce  TAC  from  the  u])per 
end  of  the  OY  range  in  the  B.SAl.  to  its 
lower  end.  This  result  would  lead  to 
significant  reductions  in  harvests  of 
species  hy  small  entities.  While 
reductions  of  this  size  could  he 
associated  with  offsetting  price 
increases,  the  size  of  the.se  increases  is 
very  uncertain,  and  NMF.S  has  no 
confidence  that  they  would  he  sufficient 
to  offset  the  volume  decreases  and  leave 
revenues  unchanged.  Thus,  this  action 
would  have  an  adverse  economic 
impact  on  small  entities,  compared  to 
the  preferred  alternative. 

Alternative  .'i.  which  sets  all  harvests 
equal  to  zero,  may  also  address 
conservation  issues,  hut  would  have  a 
significant  adver.se  economic  inq)act  on 
small  entities. 

Im])acts  on  marine  mammals  resulting 
from  fishing  activities  conducted  under 
this  rule  are  discussed  in  the  FkS  (see 
ADDRESSES). 

Fursuant  to  .')  l]..S.(k  .').'j8(d)(8).  the 
A.ssistant  y\ihninistrator  for  Fisheries. 
NOAA,  finds  good  cau.se  to  waive  the 
8()-day  delay  in  effectiveness  for  this 
rule,  because  delaying  this  rule  is 
contrary  to  the  pul)lic  interest.  Flan 
Team  review  occurred  in  November 
2012.  and  Council  consideration  and 
recommendations  occurred  in  December 
2012.  Accordingly,  NMF.S  review  could 
not  begin  until  after  the  December  2012 
Council  meeting,  and  after  the  public 
had  time  to  comment  u])on  the 
propo.sed  action.  If  this  rule's 
effectiveness  is  delayed,  fisheries  that 
might  otherwise  remain  open  under 
these  rules  may  prematurely  clo.se  based 
on  the  lower  2012  and  2018  harvest 
specific.ations  (77  FR  10000.  Fehruary 
28.  2012).  If  implemented  immediatelv, 
this  rule  would  allow  these  fisheries  to 
continue  fishing  without  worrying  about 
a  ])otential  closure,  hecau.se  the  new 
TA(i  limits  are  higher  than  the  ones 
under  whic.h  they  are  currentlv  fishing. 
(Certain  fisheries,  such  as  those  for 
pollock  and  Facific  cod  are  intensive, 
fa.st-paced  fisheries.  Other  fisheries, 
such  as  those  for  flatfish,  rockfish, 
skates,  scul])ins,  .sharks,  and  octo])use.s. 
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are  critical  as  directed  fisheries  and  as 
incidental  catch  in  other  fislun  ies.  U.S. 
fishing  vessels  have  (lenionstratcul  th(5 
capacity  to  (,atch  the  TA(i  allocations  in 
these  fisluH'ies.  Any  delay  in  allocating 
the  final  'I’Ad  limits  in  these  fisheries 
would  cause  confusion  to  the  industrv 
and  pot(;ntial  economic  harm  through 
unn(!cessarv  discards.  Determining 
which  fislna  ies  may  close  is  impossible 
l)(!caus(!  thes(!  fisheries  an;  aflectcul  by 
.s(!veral  factors  that  cannot  he  predicted 
in  advance,  including  fishing  effort, 
W(!ather,  movement  of  fishery  .stocks, 
and  market  juice.  Furthermore,  the 
closiin;  of  om;  fishery  has  a  cascading 
effect  on  other  fisheries  by  freeing  uj) 
fishing  ves.sels.  allowing  them  to  move 
from  closed  fisheries  to  ojjen  ones, 
increasing  the  fishing  ca])acity  in  those 
oj)en  fisheries  and  causing  them  to  clos(! 
at  an  accelerated  |)ace. 

Additionally,  in  fisheries  suhjecd  to 
declining  sideboards,  delaving  this 
rule’s  (dfectiveiKJSs  could  allow  some 
vessels  to  inadvertently  reach  c)r  exceed 
their  new  sideboard  levels.  Because 
sideboards  are  intended  to  ])rotect 
traditional  fisheries  in  other  sectors, 
allowing  one  sector  to  exccuul  its  new 
sidcihoards  by  (hdaying  this  rule’s 
(iffectiveiKiss  would  (jftectivelv  reduce 
the  availahlc!  catch  for  s(!ctors  without 
sideboard  limits.  Mor(;over,  the  new 
TAC;  and  sidcihoard  limits  |)rot(!ct  the 
fisheries  from  being  ov(;riished.  'rims, 
the  delay  is  contrarv  to  the  ])nhlic 
interest  in  ])rotecting  traditit)nal 
fisheries  and  fish  stocks. 

If  the  final  harvest  s])ecifications  are 
not  effective  hv  March  23.  2013.  which 


is  th(!  start  of  the  2013  Pacific  halibut 
season  as  s])ecified  by  the  IFUCi,  the 
hook-and-line  sahlefish  fishery  will  not 
begin  concurnmtly  with  tin;  Pacific 
halibut  Ih'Q  season.  Didayed 
effectiveness  of  this  action  would  result 
in  confusion  for  sahlefish  harvesters  and 
economic  harm  from  imnecessarv 
discard  of  sahlefish  that  are  caught 
along  with  l^icific  halibut,  as  both  hook- 
and-line  sahlefish  and  Pacific  halibut 
are  managed  under  the  same  IFQ 
|)rogram.  Immediate  effectiveness  of  the 
final  2013  and  2014  harvest 
si)ecifications  will  allow  the  sahlefish 
IFQ  fishery  to  begin  concurrently  with 
the  Pacific  halibut  IFQ  .season.  Also,  the 
immediate  effectiveness  of  this  action  is 
retjuired  to  ])rovide  consistent 
management  and  conservation  of  fishery 
resourc:e.s  based  on  the  best  available 
scientific  information.  This  is 
|)articularly  true  of  those  sjjecies  which 
liave  lower  2013  ABC  and  d’AC  limits 
than  tho.se  established  in  the  2012  and 
2013  harve.st  sjUKafications  (77  FR 
lOtiOt),  Fehruarv  23,  2012).  Immediate 
effectiveness  also  would  give  the  fishing 
industrv  the  earliest  ])os.sihle 
ojjjjortimity  to  ])lan  and  conduct  its 
fishing  o])erations  with  r(!.sj)ect  to  ikuv 
information  about  TA(i  limits. 

Thendore,  NMF.S  finds  good  cau.se  to 
waive  the  30-dav  delav  in  (dfectivcme.ss 
under  .'j  ll.S.C.  .').')3(d)(3). 

Small  Entity  Compliance  (uiicle 

rhis  final  rule  is  a  |)lain  language 
guide  to  assist  small  entitit).s  in 
com|)lying  with  this  final  rule!  as 
reejuired  by  the  Small  Business 


Regulatory  Enforcement  Fairne.ss  Act  of 
loot).  This  final  rule’s  |)rimarv  i)iir|K)se 
is  to  announce  the  final  2013  and  2014 
harvest  sjiecifications  and  j)rohil)ited 
sj)ecies  hycattdi  allowanc:e.s  for  the 
gronndfish  fisheries  of  the  B.SAl.  This 
action  is  necessarv  to  e.stahlish  harvest 
limits  and  associated  management 
mea.snr(;s  for  gionndfish  during  the  2013 
and  2014  fishing  years  and  to 
accom])li,sh  the  goals  and  objectives  of 
the  FMP.  This  action  directly  affects  all 
fishermen  who  i)articij)ate  in  the  liSAl 
fisheries.  The  sjKKdfic  amounts  of  OFL. 
AB(i.  TA(].  and  P.S(]  are  juovided  in 
tables  to  assist  the  reader.  NMFS  will 
announce  closures  of  directed  fishing  in 
the  Federal  Register  and  information 
bulletins  released  by  the  Alaska  fiegion. 
Affected  fishermen  should  keej) 
themselves  informed  of  siudi  (dosures. 

Authority:  Ifi  773  i‘l  stuj.:  1(>  ll..S.(;. 

1.540(1);  10  1801  at  saq.:  10  II..S.C. 

3031  at  srq.:  Pub.  I,.  105-277:  Pub.  1..  100- 
31;  Pub.  L.  100-554:  Pul).  1,.  108-1 90;  Pul). 

I..  108-447:  Pub.  L.  109-241:  Pul).  L.  109- 
479. 

Haled:  l''ebruarv  25.  2013. 

Alan  I).  Kiseiilioover, 
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Fislu;ri(;s  St;r\'i(:(;. 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  FAA-2013-0109;  Notice  No.  25- 
137] 

RIN  2120-AK13 

Harmonization  of  Airworthiness 
Standards — Miscellaneous  Structures 
Requirements 

agency:  iHuhuiil  Aviation 
Adinini.stration  (FAA).  IKTl'. 

ACTION:  Notici!  of  propo.scid  ndmnaking 
(NPRM). 

SUMMARY:  riu;  I’  AA  propo.sii.s  to  aiiUMul 
certain  air\vorthin(!.ss  re<>nlations  lor 
transport  (:at(!<>orv  air|)lan(!S,  l)a.sed  on 
r(!comin(!ndations  Irom  tlu;  Aviation 
Rnieniaking  Advisory  (ioinmittee 
(ARAd).  Ado])tin^  this  ])roposal  would 
eliminate  nigulatorv  diHerences 
l)(!tw(!en  tlu!  airworthiness  .standards  of 
the  h’AA  and  I'iuroprjan  Aviation  Salety 
A^micy  (EASA).  Tliis  proposal  would 
not  add  new  re(|uirein(mts  hevond  what 
inanulactunjrs  curnmtly  nuiet  for  EASA 
certification  and  would  not  affect 
current  industrv  design  jnactices.  This 
pro])osal  wouhl  revise  tlu;  structural  test 
reciuirements  necessary  when  analysis 
has  not  Ixurn  found  reliable;  clarifv  tin; 
(|uality  control.  insi)ection.  ami  fe.sting 
r(!(iuireinents  for  critical  and  non- 
critical  castings:  add  control  .system 
niijiiirements  that  consider  structural 
(hdiection  and  vibration  loads:  ex|)and 
the  fuel  tank  structural  and  svstem 
r(!(]uirements  regarding  emergcmcy 
landing  conditions  and  landing  gear 
failun;  conditions;  add  a  recpiirenumt 
that  engine  mount  failure  due  to 
overload  must  not  cau.se  hazardous  Imd 
spillage:  and  revise  the  inertial  forces 
re(|uir(!ment.s  for  cargo  com|)artmenl.s  by 
nnnoving  the  (jxclusion  of 
com|)artments  located  below  or  forward 
of  all  occupants  in  the  air])lane. 

DATES:  Send  comments  on  or  hefon; 

May  30.  2013. 
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ADDRESSES:  S(!nd  comments  identified 
hv  dock(!l  numl)(M'  l''AA-201 3-0100 
using  any  of  the  following  methods: 

•  VcduKil  alhilainctkiii^  Portal:  do  to 
hit  p://\\'\\\v.ra^a  lot  ions. gov  and  follow 
tlu!  oidine  instructions  for  sending  your 
comments  elecironicallv. 

•  Mail:  Send  comments  to  Docket 
Operations,  M-30:  II. S.  Department  of 
Trans])ortation  (DOT),  1200  New  jersey 
Avenue  SE.,  Room  \V12-140.  West 
Building  Oround  Floor,  Washington.  DO 
20.500-0001. 

•  Hand  Dtdivary  or  (ionriar:  fake 
comments  to  Docket  0])erations  in 
Room  Wl  2-140  of  the  West  Building 
Oround  Floor  at  1200  New  jersey 
Avenue  SE..  Washington,  DO.  between  0 
a.m.  and  .5  ]).m..  Monday  through 
Friday.  exce])t  luuhaal  holidays. 

•  Fax:  Fax  comments  to  Docked 
Olierations  at  (202)  403—22.51. 

Fi/\’ac\';  The  FAA  will  post  all 
comments  it  receives,  without  change, 
to  hit p:/ /www. rogidations.gov .  including 
any  jaasonal  information  tlm 
commenler  provides.  Using  the  search 
function  of  the  docket  Web  site;,  anyone 
can  find  and  read  the  (diectronic  form  of 
all  comimmts  rieceaved  into  any  FAA 
dockets,  including  the  naiiK!  ol  the 
individual  .sending  the  comment  (or 
signing  the;  comnumf  for  an  association, 
husine.ss,  labor  union,  (dc.).  DOT’s 
compkde  Privacy  Act  Statement  can  he 
found  in  the  Federal  Register  published 
on  Ajiril  11. 2000  (0.5  FR  10477-10478). 
as  well  as  at  http://Do(:kotslnfo.dot.go\'. 

Dockot:  Background  documents  or 
comments  received  may  he  nxid  at 
http://\v\v\v.rognlations.gov  at  any  time. 
Follow  the  online  instructions  for 
accessing  the  docket  or  go  to  the  Docket 
Operations  in  Room  Wl  2-140  of  the 
Wiist  Building  Oniimd  I’loorat  1200 
New  jersey  Avtmiui  SE.,  Washington. 

DO.  h(dween  0  a.m.  and  .5  ]).m..  Monday 
through  luiday,  exce])t  Fed(;ral  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  I’or 
Uichnica!  (jiKistions  conc(!rning  this 
action,  contact  Todd  Martin.  Airframe 
and  Oahin  Sahdv  Branch,  ANM-11.5. 
Transport  Airplane  Directorate.  Aircraft 
Oerlification  Sca  vice.  T'ederal  Aviation 
Administration,  1001  Lind  Avenue  SW., 
R(!nton,  WA  08057-33.50;  telephone 
(425)  227-1 178:  facsimile  (425)  227- 
1232;  email  Todd.Martin@faa.gov. 

T’or  higal  {|ue.stions  concerning  this 
action,  contact  Sean  Howe,  Office  of  the 
Regional  Oounsel,  ANM-7,  Federal 
Aviation  Administration,  1001  Lind 


Avenue  SW,,  Renton,  Washington 
08057-3350;  telephone  (425)  227-2501; 
facsimile  (425)  227-1007:  email 
Soan.I  lo\vo@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority  for  This  Rulemaking 

The  F'AA’s  authority  to  issue  ruhis  on 
aviation  sahdv  is  found  in  Title  40  of  the 
IJnitful  States  ('.ode,  Suhlith!  1,  Siudion 
100  describes  tlu;  aulhoritv  of  the  FAA 
Administrator.  Subtitle  Vll,  Aviation 
Programs,  describes  in  more  detail  the 
sco])e  of  the  agency's  authority. 

I'his  rulemaking  is  jnomulgated 
under  the  authority  described  in 
Subtitle  VII.  Part  A,  Suhpart  III,  Section 
44701,  "Chmeral  RecjuinMuents.”  Under 
that  section,  the  FAA  is  charged  with 
promoting  safe  fliglit  of  civil  aircraft  in 
air  commerce  hv  |)rescrihing  nigulations 
and  minimum  standards  for  the  design 
and  performance  of  aircraft  that  the 
Administrator  finds  necessary  for  safety 
in  air  commerce.  This  regulation  is 
within  the  .scope;  of  that  authority.  It 
prescribes  new  safety  standards  for  the 
design  and  o])t;ration  of  transport 
category  airplanes. 

I.  Background 

I’art  25  of  Title  14.  U.ode  of  Federal 
Regulations  (14  UFR)  jirescrihes 
airworthine.ss  standards  for  type 
certilH;ation  of  transjiort  category 
air])lane.s.  for  products  certified  in  the 
United  States.  Book  1  of  the  EASA 
U(;rtification  Sjiecifications  and 
Acceptable  Means  of  Uompliance  for 
Large  Aerojilanes  (r,S-25)  prescribes  the 
corn;s])onding  airworthiness  standards 
for  products  certified  in  Europe.  While 
jiart  25  and  US— 25  Book  1  are  similar, 
th(;y  differ  in  several  r(;.s])ect.s.  The 
necessity  of  meeting  two  sets  of 
certification  reipnrements  raises  the  cost 
of  developing  new  transport  category 
airplanes  with  little  to  no  increase  in 
safety.  Therefore,  the  FAA  tasked  ARA(" 
through  the  Loads  and  Dynamics 
Harmonization  Working  Uroup 
(LDHWC)  and  the  ('.(;neral  Structures 
Harmonization  Working  Uroup 
(USHWU)  to  review  existing  .structures 
regulations  and  recommend  c:hange.s 
that  would  eliminate  differences 
between  the  U.S.  and  Euro|)ean 
airworthiness  standards,  while 
maintaining  or  improving  the  level  of 
safety  in  the  current  r(;gnlations.  This 
proposed  rule  is  a  result  of  this 
harmonization  effort. 
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'riu!  LDIIWC  and  GSl  IWG  devtdopcid 
rocoinineiulations,  which  FASA  has 
in(:or])orated  into  (;S-2.')  with  some 
changes.  The  FA  A  agrees  with  the 
AKA('  rec;onnnendations  as  adopted  by 
I’iASA,  and  we  propose  to  amend  part  25 
accordingly.  'I’he  ])roi)osal.s  an;  not 
(ixpected  to  he  controversial  and  shonld 
r(Hlnce  certification  costs  to  industry 
without  adversely  affecting  safety.  The 
comi)l(!te  analvses  for  the  jn'ojiosed 
changes  made  in  nisjjonse  to  ARAG 
recommendations  can  Ik;  found  in  the 
AKA(;  recommendation  re])orts.  located 
in  the  docket  for  this  rnlemaking. 

11.  Overview  of  Proposed  Rule 

The  FAA  pro])o.ses  to  amend  the 
airworthiness  regidations  described 
Ixdow.  This  action  would  harmonize 
part  25  re(]uirements  with  the 
c,orr(!S])onding  recinirements  in  EASA 
GS-2.‘5  hook  1. 

1.  Section  2.').3()7(a).  “Proof  of 
structure,”  would  he  revised  to  allow  a 
"sufficient”  level  of  structural  testing,  in 
.some  cases  less  than  ultimate,  when 
analysis  has  not  been  shown  to  he 
reliable. 

2.  Section  2,1.821,  "Gasting  factors,” 
would  he  r(!vis(!d  to  clarify  the — 

•  Definition  of  critical  casting  and 

•  Quality  control,  inspection,  and 
testing  iHHiuinmuaits  for  critical  and 
non-critical  castings. 

3.  Siiction  2!). (183.  "Operation  tests.” 
would  h(!  revised  to  add  a  nupuremient 
that— 

•  'file  control  sy.stem  must  remain 
fr(!(!  from  jamming,  friction, 
disccnmection,  and  permanent  damage 
in  the  pre,seiu:e  of  structural  deflection 
and 

•  Under  vibration  loads,  no  hazard 
may  result  from  interfenmce  or  contact 
of  the  control  system  with  adjacent 
elements. 

4.  Section  2,1.721.  "Landing  Gear — 
General.”  would  he  revised  to — 

•  Expand  the  landing  gear  failure 
conditions  to  include  side  loads,  in 
addition  to  up  and  aft  loads,  and  exjjand 
this  recjiurement  to  include  no.se 
landing  gear  in  addition  to  the  main 
landing  gear, 

•  .Specify  that  the  wheels-np  landing 
conditions  are  assumed  to  occur  at  a 
descent  rate  of  ,1  feet  per  second, 

•  Add  a  sliding-on-gronnd  condition, 
and 

•  R(uinir(;  the  engine  mount  he 
designed  so  that,  whim  it  fails  due  to 
overloatl,  this  failure  does  not  cause;  the 
spillage  of  enough  inel  to  constitute  a 
fire  hazard. 

,1.  .S(;ction  2,1.787.  “.Stowage 
ce)mpartment.s,”  would  he  revised  to 
expand  the  inertia  forces  reejuirements 
for  cargo  comj)artments  hv  removing  the 


exclusion  of  compartments  located 
h(;low  or  forward  of  all  occuj)ant.s  in  the 
air])lane. 

().  .Section  2,1. ‘Hi3.  “Fuel  tanks: 
g(;neral,”  would  he  revi.sed  to — 

•  Keejuire;  that  fuel  tanks  he  designed 
so  that  no  fuel  is  released  in  or  near  the 
fuselage,  or  near  the  engines,  in 
(|nantities  that  would  constitute  a  fin; 
hazard  in  otherwise  snrvivahle 
em(;rgency  landing  conditions. 

•  Define  fuel  tank  |)r(;,ssure  loads  for 
fiu;!  tanks  located  within  and  outside 
the  fuselage  ])r(;s.sun;  hoimdary  and  near 
the  fn.selage  or  near  the  engines,  and 

•  .S]K;cifv  the  wheeks-u])  landing 
conditions  and  landing  gear  and  engine 
mount  failure  conditions  that  must  he 
considered  when  evaluating  fuel  tank 
structural  integrity. 

7.  .Section  21. 894,  “Fuel  sy.stem 
components,”  would  he  r(;vi.sed  to 
.sp(;cify  tin;  wheeks-uj)  landing 
conditions  to  he  considered  when 
evaluating  fuel  .sy.st(;m  com|)onent.s. 

III.  Discussion  of  the  Proposal 

A.  Suction  25.ii()7((i).  "Proof  of 
Structure'' 

.S(;ction  21.307(a)  currently  r(;(juir(;s 
that  applicants  for  a  tyi)e  d(;sign 
conduct  strength  t(;sting  nnl(;ss 
structural  analysis  has  he(;n  shown  to  he 
reliable.  When  analysis  has  not  h(;(;n 
shown  to  he  reliable,  the  r(;gulation 
states  that  the  FAA  “may  r(;(iuire 
ultimate  load  tests  in  ca.s(;s  when;  limit 
load  tests  may  he  inade(inat(;.” 

Rather  than  specifying  “limit  load”  or 
“ultimate  load,”  the  G.SHWG  propo.sed 
that  the  harmonized  re()uirement  state 
that  substantiating  load  tests  must  he 
made  that  are  “sufficient”  to  verify 
structural  behavior  uj)  to  the  load  levels 
required  by  (5  21.301  (.strength  and 
deformation).  Where  it  is  justified,  these 
test  load  levels  mav  he  less  than 
ultimate. 

We  j)ropo.se  to  revise  (?  21.307(a)  to 
state  that,  when  analysis  has  not  been 
shown  to  he  reliable,  tests  must  h(; 
conducted  to  “sufficient"  load  levels. 
Normally,  testing  to  ultimate  load  l(;v(;ls 
is  re(inir(;d,  hot  when  previous  rel(;vanl 
test  (;vid(;nc(;  can  he  used  to  .snp])ort  the 
analysis,  th(;n  a  lower  level  of  testing 
may  h(;  accepted,  'fhe  j)ropt)sed  rule 
would  allow  this  interm(;diat(;  level  of 
testing.  While  the  rule  has  changed,  the 
int(;nt  remains  the  same:  to  ensure  that 
the  structure  will  not  have  any 
structural  deformation  under  limit  load 
or  any  failure  under  ultimate  load. 

This  action  would  harmonize 
(5  21.3()7(a)  with  the  corresi)onding 
EASA  standard. 


B.  Section  25.621,  "(iosting  Poctors” 

.Section  21.(i21  curn;ntly  recpiires 
c:la.ssification  of  structural  ca.stings  as 
either  critical  or  non-critical,  and 
depending  on  classification,  specifies 
ins])ection  r(;(iuirements.  test 
r(;(|nirements.  and  ca.sting  fac:tor.s  for 
.str(;ngth  and  deformation.  These  ca.sting 
factors  are  applied  in  addition  to  the 
factor  of  safety  recjuired  by  (j  21.303. 
“Factor  of  .safety.”  'fhe  apj)lication  of 
factors  of  safety  to  castings  is  neces.sary 
hec;an.se  the  ca.sting  process  can  he 
inconsi.stent.  (Hastings  are  subject  to 
variability  in  mechanical  properties  clue 
to  this  ca.sting  ])roc(;.s.s.  which  can  result 
in  imperfections  (such  as  voids)  within 
the  cast  part. 

We  propose  to  revi.se  (?21.(j21  to 
define  “critical  casting”  and  to  clarify 
the  (juality  control,  inspection,  and 
testing  re(|uirement.s  for  critical  and 
non-critical  ca.stings.  The  jirojjo.sed  rule 
would  s])ecify  the  inspection  and  testing 
recjuirements  based  on  the  ca.sting  factor 
chosen  by  the  applicant — from  1.0  to  2.0 
or  gr(;ater. 

.Set:tion  21.(j21  curr(;ntly  reepdres  that 
critical  castings  in  structural 
a])|)lication.s  have  a  minimum  ca.sting 
factor  of  1.21.  A  casting  factor  of  1.0 
would  he  allowed  by  tlu;  proposed  rnh;, 
as  described  below,  h(;can.s(;  casting 
t(;chnology  has  improved  since  tlu; 
curr(;nt  (?21.()21  was  ado])t(;d,  and  much 
higher  (piality  ca.stings  c:an  Im;  produced 
using  improved  foundry  methods.  The 
j)roposed  rnh;  would  retpiire  the 
following  for  critical  castings: 

•  A  visual  and  .sp(;cial  non¬ 
destructive  inspections.  The  special 
non-destrnctive  insjjections  would  h(; 
limited  to  sj)ecified  areas  of  the  casting 
where  defects  are  likely  to  occ:ur. 

•  A  casting  factor  of  1.1  or  greater 
would  he  allowed  provided  that  one 
casting  undergoes  static  testing  and  is 
shown  to  meet  the  relevant  .strength  and 
deformation  recinirements.  A  casting 
factor  of  1.21  or  gr(;at(;r  woidd  he 
allowed  provided  that  thr(;e  castings 
undergo  static  testing  and  are  shown  to 
mec;t  the  ri;levant  strength  and 
deformation  n;c|uirements. 

•  A  casting  factor  of  1 .0  or  gr(;ater 
would  he;  allowed  provided  that  one 
casting  nndergo(;.s  static;  tc;.sting  and  is 
shown  to  meet  the  relc;vant  .strength  and 
deformation  rc;c]inrc;mc;nt.s,  and  it  is 
demonstrated  that  a  |)roc(;s.s  is  in  ])lac:e 
to  ensure  the  c;a.sting.s  ])roduc.c;cl  have 
material  variation  c;c]uivalc;nt  to  those  of 
wrought  alloy  products  of  similar 
c;c)mposition.  Draft  Advi.sory  ('.irc.idar 
(A(i)  21.(i21-X,  “Gasting  Fac:tor.s."  will 
he  puhlislu;cl  cc)nc;urrently  with  this 
NPRM.  This  draft  AC”  outlines  a  proc;c;,ss 
for  using  a  ca.sting  fac;tor  of  1 .0. 
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including  any  clianges  to  that  process 
that  inav  occur  over  time.  The  j)roposed 
rule  nujuires  “process  nK)nitoring," 
which  is  intended  to  nuian  continuous 
process  monitoring  lor  the  entire 
production  lilecych!. 

The  proposed  rule  would  also  specitv 
(luality  control,  inspection,  and  t(!sting 
UMpurements  for  non-critic;al  ca.stings 
with  casting  factors  ranging  from  1.0  to 
2.0  or  greater. 

C.  Saction  25.(i8:i.  “Opantlion  Tusts” 

Section  2,1.083  currently  recpiires  the 
airplane  control  .system  to  he  free  from 
jamming,  excessive  friction,  and 
(jxce.ssive  detlection  wlam  subjected  to 
pilot  effort  and  control  system  loads.  We 
propose  to  nivise  2,1.083  hy  adding  a 
r(!(|uirement  to  suhstantiate  that,  in  the 
pre.sence  of  deflections  of  the  airplane 
.structure  due  to  maneuver  loads,  the 
control  system  can  he  exercised  and 
nnnain  friu!  from  jamming,  friction, 
disconnection,  and  anv  form  of 
])(;rmanent  damage.  In  addition,  we 
pro|)ose  adding  a  re(|nirement  to 
suhstantiate  that,  under  vibration  loads, 
no  interference;  or  contact  of  the  control 
system  with  adjacent  (;lements  can 
residt  in  hazard. 

.Since  control  sy.stems  are  typically 
attached  or  routed  through  adjac:(;nt 
aircraft  structure,  it  is  m;ces.sarv  to 
(;nsure  that  defl(;ctions  of  that  adjacent 
.structure  do  not  adversely  affect  the;  safe 
op(;ration  of  the  control  svstem  through 
int(;rfen;nce,  jamming,  or  induc(;d 
loading.  Also,  the  control  .system  d(;sign 
should  he;  such  that  the;  (;ifects  of 
vibration  loads  in  normal  flight  and 
ground  o])c;rating  conditions  will  not 
aff(;ct  the  safe  op(;ration  of  the  control 
.system. 

Th(;.se  actions  would  harmonize 
^2.1.883  with  the  corresi)onding  KA.SA 
standard. 

D.  Section  25.721.  "Landing  Gaai — 
Ganaral  (Hnwrgancv  Landing 
(Conditions)” 

.S(;ction  2.1.721  (a)  curr(;ntlv  r(;(piirc;s 
that  the  main  landing  gear  sv.stem  he 
d{;.signed  so  that  if  it  fails  dm;  to 
ov(;rload.s  during  takeoff  and  landing, 
the  failure;  does  not  e:au.se  the  si)illage;  of 
e;nongh  fuel  to  e;on.stitute;  a  fire;  hazard. 
This  is  inte;nde;el  to  prote;e;t  iiie;l  tanks 
from  ru])ture;  and  pune;ture;  due  to  the; 
failure;  of  the;  landing  ge;ar  and  its 
supports.  This  re;epure;me;nt  applie;s  onlv 
to  fuel  systeans  inside  the;  fuselage;  for 
air|)lane;s  with  9  .seats  or  less,  and  all 
fuel  syste;ms  for  airplanes  with  10  .se;ats 
or  more.  We  pre)])ose;  to  revi.se; 

§  2.1.721(a)  to; 

1.  Apply  to  the;  no.se;  landing  ge;ar  as 


2.  ('.hirify  that  hmeling  ge;ar  fidlure  is 
assumed. 

3.  Expand  the;  failiire  e;onelitions  to 
ine:hiele;  side;  loads,  in  addition  to  up 
and  aft  loads,  and 

4.  Remove;  the;  e;xe:e;ption  for  iiirplanes 
with  le;ss  than  10  se;iits. 

We;  |)re)pe)se;  re;vising  2.1.721(a)  to 
apply  to  the;  no.se;  ge;ar  as  we;ll  as  the; 
main  landing  ge;ar  l)e;e;ause;  no.se;  ge;ar 
failure;s  can  also  impae;t  fuel  tanks.  We; 
would  iilso  e;larifv  that  landing  ge;ar 
failure;  is  assumed  hy  stating  that  the; 
de;sign  must  ce)usiele;r  sue:h  failure;s 
“when"  they  oceair,  rather  than  “if 
they  e)e:e:ur.  This  e:larifie:aiie)n  is  ne;e;ele;el 
he;e:au.se;  in  some  j)a.st  e:ase;.s,  a])plicants 
relied  on  e)ve;r-ele;signing  the  landing 
ge;ar  heyonel  ultimate  strength 
re;ejuire;me;nts  rather  than  showing  safe; 
sejjaration  in  the;  e;ve;nt  of  failure;. 

We  would  e;xpanel  the;  failure 
e:e)nelition.s  to  e;e)n.siele;r  side  loads  to 
ensure  that  a  e:om])re;he;n.sive;  nmge  of 
failure;  e:e)nelitie)n.s  are;  ce)n.siele;re;el. 

La.stly.  we;  vvoidel  remove;  the;  e;xe;e;])tie)n 
for  airj)lane;s  with  le;ss  than  It)  .seats. 

'I’liis  e;xe:e;ptie)n  in  §2.1.721  was 
originallv  introelue;e;el  ;it  Ameaulmeait 
2.1-32  (3'7  FR  3000.  I-ehruarv  24.  1072). 
In  the;  pre;amhle;  to  that  final  rule;,  the; 
1*’AA  de;te;rmine;el  that: 

l('.l(;rtaiii  of  tlie;  n;(|iiir(;me;nls  in  ])roi)<)S(;(l 
.Secs.  2.1..1()2.  2.1.721.  21.787.  21.807.  and 
21.812  an;  inap|)r()|)rial(;  and  nniu;(:(;ssarv.  or 
an;  unne;e:(;ssarilv  s(;v(;n;.  for  transport 
(:at(;gor\'  air|)lan(;s  that  have;  inaxinniin 
passe;nge;r  s(;ating  configurations.  (;\clnding 
jjilols  s(;als.  of  nine;  s(;als  or  le;ss.  In  those; 
instiine:t;s.  the;  propos(;d  n;(iuir(;in(;nts  have; 
l)e;e;n  re;vise;el  te;  preeviele;  e;xe:e;])tions  iinel  te) 
inednele;  re;e|nire;nu;nts  feir  sneih  airplane;s  thiit 
])n)viele;  a  le;ve;l  e)f  safe;ty  lea'  sne:h  air])lane;s 
e;e|iiivale;nt  to  tlnit  fe)r  inrphnie;s  with  large;r 
p:isse;nge;r  s(;:iting  c.onfignnitieens. 

I’liis  ext;e;j)tie)n  is  appropriate  for 
etertain  e:ahin  safetv  itrovisions  that 
nt;t;es.sitate  the  t;gress  of  large  numhetrs 
of  ])a.s.st;ngers.  Ilowe;ver,  the;  FAA 
he;lie;ve;s  that  for  the;  haziirds  a.ssoetiateel 
with  fuel  fires,  there;  is  no  te;t;hnie;al 
justification  for  limiting  the; 
a])plie;ahility  of  any  of  the;  fuel  tank 
l)rote;e:tion  provisions  ha.se;d  on  the; 
passenger  se;:iting  e:ap;ie:ity. 

Se;e;tie)n  2.1.721(h)  e:urre;ntlv  state;s  thiit 
airjiliines  mu.st  he;  iihle  to  land  on  a 
l)cive;el  runway,  with  any  one;  or  more; 
landing  ge;ar  le;g.s  not  e;xte;nele;el.  without 
failure;.s  that  re;.sult  in  sjiillage;  of  enough 
fue;l  to  c.onstitute;  a  fire;  hazard.  This 
e:onelitie)n  is  not  inte;nele;el  to  tre;<it  a 
c.ollap.seel  ge;ar  condition,  hut  is 
inte;nele;el  to  e:e)ver  case;s  in  whie:h  one;  or 
more;  ge;ar  le;gs  do  not  extend  for 
whatever  re;asem,  and  the;  air])lane;  mu.st 
make;  a  e:ontre)lle;ei  landing  on  a  jiaveel 
runway  in  this  e:onditie)n.  'rhe;  e;urre;nt 
re;e|uire;me;nt  applie;.s  only  to  airplane;s 


with  10  seats  or  more.  We;  jiropose;  to 
re;vise  §  2.1.721(h)  to; 

1.  .Spe;e;ifv  thiit  the;  whe;e;ls-U])  landing 
e:e)nelitions  are;  iissume;el  to  oceiiir  at  a 
de;.se:e;nt  rate  of  .1  fe;e;t  pe;r  .se;e;onel. 

2.  (’.liiriiy  the;  e;e)mhiniitions  of 
re;triie:te;d  landing  gear  that  must  he 
consiele;re;el. 

3.  Add  11  slieling-on-grouuel  e:oudition. 
auel 

4.  Remove;  the;  e;xe;e;ptiou  for  air])lime;s 
with  le;ss  than  10  ,se;iits. 

At  the;  time;  §  2.1.721(h)  was  adopted 
hy  Ame;nelme;nt  2.1-32  (37  ]'’R  3000. 
I’ehriiary  24.  1072).  §2.1. .101  e:on1aine;el  a 
landing  de;.se:e;nt  s])e;e;el  ofl  fe;e;t  jier 
,se;e:e)nd“  as  an  alte;rnative;  e;riterion  that 
e:enild  allow  a  re;due;tion  in  the;  spe;c:ifie;d 
ve;rtie:al  e;merge;ne:y  landing  design  load 
fae:tor.  Ameaulment  2.1-04  (.13  FR  17040. 
May  17.  1088)  removed  this  alternative; 
to  make  the;  spe;cified  ve;rtie;al  design 
load  factor  the;  minimum  ele;.sigu 
e:e)nelitie)n.  However,  the;  .1-fee;t-])er- 
se;e;e)nd  ele;se:e;nt  s])e;e;d  eiontained  in 
§2.1..1(il  had  he;e;ome;.  hy  design  prae:tie:e; 
and  inte;rpre;tation,  the;  design  de;se:e;nt 
ve;loe;ity  for  the;  wheels-up  landing 
conditions  aelelresseel  in  §§2.1.721  anel 
2.1.004.  By  remeiving  it.  the;  e]Uimtitiitive; 
elefinitiein  of  the;  whe;e;ls-up  laneling 
e:e)nelitie)n  em  a  paveel  runway  was  lost. 
We;  i)re)])ose;  to  revise  §  2.1.721(h)  to  re;- 
e;stah!ish  the;  .1-fe;e;l-])e;r-se;e:e)nel  ele;se:e;nt 
rate  feir  the;  "minor  e;rii.sh  laneling" 
eieinelitiem. 

We;  weuilel  aelel  a  slieling-ein-greiunel 
liemelitiem  tei  e;nsure;  that  the;  whe;e;ls-up 
laneling  eamelitiems  are  evaliiateiel 
he;ye)nel  the;  initial  impae.t.  The; 
e;xe:e;ptie)n  for  airplane;s  with  less  than  10 
.se;ats  wenilel  he  re;move;el  from 
§  2.1.721(a)  anel  (h)  as  noteel  ahewe. 

We  ])re)])e)se  te;  re;plae:e  §  2.1.721  (e:) 
with  a  new  reepurement  that  the  engine; 
me)unt  anel  ])ylon  he;  ele;.signe;el  se)  that, 
whe;n  it  fails  elue  te;  overleeael,  the  failure 
me)ele;  is  not  likely  te)  cause;  the;  spillage; 
e)f  enough  fuel  to  e:onstitute;  a  fire; 
hazarel.  Service  e;xpe;rie;ne;e;  has  shown 
that  laneling  ge;ar  malfune;tions  e:an  leael 
te)  the;  airplane;  laneling  e)n  the;  engine; 
nae;e;lle;s  for  seeme;  e:e)nfiguratie)ns.  This 
e;an  lesidt  in  the;  engine;  nae:e;lle;  hre;aking 
awiiy,  e:re;ating  mue:h  the;  same;  fue;l  tiink 
rui)ture;  ])e)te;ntial  as  the;  laneling  ge;ar 
breaking  away. 

'rhe;.se;  ae:tie)ns  we)ulel  harme)nize; 
§2.1.721  with  the  e:e)rre;s])e)neling  EA.SA 
stanelard. 

H.  Sat:tion  25.787(a).  "Stowaga 
(Coniparliuants” 

Se;e:tie)n  2.1.787(a)  e:urre;ntly  re;epiire;s 
that  e;arge)  e:e)mpartme;nt.s  he;  elesigne;el  te) 
the;  e;me;rgene;y  laneling  e:e)nelitie)ns  e)f 
§  2.1..101(h).  hut  e;xe:luele;s  e;e)mpartme;nts 
le)e:ate;el  below  or  forwarel  of  all 
e)e:e:u])ant.s  in  the  air})lane;.  We  pre)pe)se; 
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to  revi.sc  §  2.'). 787(a)  to  include 
(:oin|)artiuents  located  below  or  forward 
of  all  occu])anls  in  tlie  airplane.  'I’his 
cliange  would  ensure  that,  in  these 
coinpartinents,  inertia  t()rc(!s  in  the  uj) 
and  aft  direction  will  not  injure 
])as.sengers.  and  inertia  forces  in  anv 
direction  will  not  cau.si;  ])(!n(;tration  of 
fuel  tanks  or  lines,  or  cause  oilier 
hazards,  'fhis  action  would  harmonize 
§2.'i. 787(a)  with  the  coiTes])onding 
I'iASA  standard. 

'file  LDIlWd  originally  recommended 
that  2.'i..'}(il  (c)  he  revi.sed  to  achieve 
this  olijective  of  addressing  cargo 
com])artments  lielow  or  forward  of 
airplane  occupants.  However,  wlien 
evaluating  the  LDHWCi 
recommendation.  RASA  determined 
tliat  (iS  2.'5.787  already  addressed  the 
issue  and  noted  that  S  2,'). 787(a)  and  CS 

2.'). 787(a)  were  different  in  this  regard. 
Separately.  ARAC  also  tasked  the  Cabin 
.Safety  Harmonization  Working  Croup 
with  reviewing  §2.'). 787,  and  that  grou]) 
also  recommended  that  the  FAA 
harmonize  §  2.'i. 787(a)  with  C.S 
2!). 787(a).  The  FAA  agrees  that  the 
change  should  he  made  to  ^  2.'). 787(a). 
rather  than  §  2.1. .'581 . 

K  25.96'J(d],  "Fuel  Tcinks: 

(General  (Hiuergency  Landing 
(ionditians)" 

.Section  2.'5.t)88(d)  currently  retpiires 
that  fuel  tanks  within  the  fu.selage 
contour  he  able  to  resist  rupture  and 
retain  fuel  under  the  inertia  forces 
defined  in  §  2.'5..'581.  In  addition,  these 
tanks  must  he  in  a  jirotected  position  so 
that  exposure  of  the  tanks  to  scraping 
action  witli  the  ground  is  unlikely.  We 
])ropose  to  revi.se  ^  2.'5.t)88(d).  as 
described  below,  based  on 
recommendations  provided  hv  the 
I.DHWC. 

1.  The  introductory  sentence  to 

§  2.'5.t)83(d)  would  require  that,  “so  far 
as  it  is  practicable,”  fuel  tanks  he 
designed,  located  and  installed  so  that 
no  fuel  is  released  in  or  near  the 
fu.selage,  or  near  the  migines.  in 
(luantities  that  would  constitute  a  fire 
hazard  in  "otherwise;  survivahle 
emergency  landing  conditions.”  This  is 
considered  a  general  reepurement,  while 
more  .s])(;cific  criteria  an;  provided  in 
§  2.'). 883(d)(1)  through  (d)(.‘5).  The  term 
“practicable”  h(;r{;  means  that  any 
feasible  or  workable  design  should  he; 
e:e)nsiele;re;el  iu  e)rele;r  te;  pre)te;e:t  the;  fuel 
tanks.  The;  phrase;  ”e)the;rwi.se;  survivahle 
e;me;rge;ne:y  laneling  e;e)nelitie)ns”  is  met 
s])e;e;ifie:ally  eiuantifie;el.  He)we;ve;r.  past 
e;ve;nt.s  she)ulel  he;  e:e)nsiele;re;el  in 
eleveleeping  ii  rejhust  fuel  tank  elesign. 

2.  Se;e:tie)n  2.'5.983(el)(l )  thre)ugh  (el)(3) 
weeulel  elefine;  fuel  tank  pressure;  le)aels 
fe)r  fuel  tanks  leecateel  within  anel  outsiele 


the;  fu.se;lage;  pre;.s.sure;  heeunelarv,  anel 
near  the;  fuselage;  e)r  ne;ar  the;  e;ngine;.s.  as 
ele.se.riheel  he;le)w. 

The;  LDHWC  re;e:e)mme;nele;el  revising 
^  2.'5.8()3(el)  te)  ele;le;te;  the;  re;fe;re;ne:e;  te; 
j^2.'5..'581  fe)r  e;merge;ne:y  laneling  le);iel 
faelens,  whiedi  are;  nse;ei  te;  ele;ve;le)p  the; 
fuel  tank  pre;.ssnre;  le)aels.  'fhe;  e;me;rge;ne:v 
laneling  le)ael  fae;te)r.s  e)f  2.'5.. '581  (h)(3)  are; 
ha.seel  iq)e)n  the;  restraint  e)f  fixeel  mass 
ite;ms,  anel  the;  respeense;  e)f  a  fluiel  eluring 
e;me;rge;ne:y  lanelings  is  eliffe;re;nt  anel 
mue:h  meere  e:e)mple;x  te)  epiantify.  The; 
])re)pe).se;el  re;epure;me;nts  leer  fuel  tanks 
l)e)th  within  anel  ))utsiele  e)f  the;  fu.se;lage; 
pn;ssure;  he)unelary  have;  been  siinplv 
feermuhiteel  in  terms  e)f  e;epiatie)ns  with 
fae:te)rs  that  are;  justifieel  haseel  upon  the 
satisfacteery  .se;rvie:e;  e;xpe;riene:e  of  the 
existing  ne;e;t. 

The;  e:urre;nt  re;gidation  aelelre;sse;.s  only 
fuel  tanks  within  the  fuselage;  ce)nte)in'. 
althe)ugh  the;  FAA  has  issueel  spe;e;ial 
e:e)nelitions  te)  re;epure  fuel  ine;rtia  le)aeling 
e:e)nelitie)ns  e)n  he)rize)ntal  tail  tanks 
e)utsiele;  the;  fuselage  e:e)nte)ur. 

'flu;  LDHW(i  ele;te;rmine;el  that  the; 
.safe;ty  re;e:e)rel  fe)r  fuel  tank  rupture 
e:ause;el  se)le;ly  by  fuel  ine;rtia  le)aels  is 
e;xe:e;lle;nt.  Manidaeiturers’  re;e:e)rel,s  e)f 
;ie;e:ieie;uts  anel  se;rie)us  ine;iele;nt.s 
inve)lving  large;  trans])e)rt  airplanes 
she)we;el  ne)  e;ve;nt  whe;re;  fue;l  inertia 
pn;ssure;  e:imse;el  signifie;ant  le)s.s  e)f  fuel. 
Fuel  le)sse;s  that  eliel  e)e;e;ur  were;  mainlv 
eiiiuseel  hv  elire;e;t  impae:t  emel  e;xte;rnal- 
e)hje;e:t  ])une:ture;.s. 

Ne;ve;rthe;le;ss.  a  fuel  inertia  e:rite;rie)n 
fe)r  wing  fuel  tanks  is  ne;e;ele;el  te;  ensure 
that  future;  elesigns  me;e;t  the;  .same;  le;vel 
e)f  .safe;ty  ae;hie;veel  by  the;  enirrent  ne;e;t. 
The  wing  fuel  tanks  e)f  niiiny  eairrent 
aircraft  types  were;  ele;signe;el  to  a  simple; 
eaiterion  in  whie:h  fuel  pre;.ssure  was 
e:ale:idate;el  using  an  ine;rtia  heael  e;epial  to 
the;  loe:al  ge;e)me;trie:al  streeim-wise 
distanca;  he;tween  the;  fue;l  tank  soliel 
heeunelaries.  Serviea;  e;xjjeriene:e  has 
she)wn  this  ea’ite;rie)n  pre)elue;e;.s  fuel  tank 
elesigns  with  an  ae;ea;ptahle  level  e)f 
s.ifety.  Theretbre,  it  is  a])])re)priate;  that 
the  future;  airwe)rthine;.ss  stanelarels  lor 
fuel  tanks  sheeulel  re;e]uire;  a  similar  level 
e)f  ele;sign  fuel  ])re;.ssure;  Ibr  similar  fuel 
tank  elesigns. 

l‘'e)r  fuel  tanks  within  the;  fuse;lage; 
pre;s.sure;  he)unelarv.  the;  eanre;nt  fuel 
ine;rtici  le)<iel  eaite;rie)n,  as  ge;ne;r<illv 
applieel,  ea)ve;rs  up  te)  a  fidl  fuel  tank,  an 
inertia  he;ael  e;eiual  te)  mciximum  pre;s.sure 
heael,  anel  inertia  leeael  fae:te)rs  e;e]ual  te) 
the).se;  e)f  2.'5.. '581  (h)(3).  This  level  of 
rnptnre;  resistanex;  fe)r  fne;l  tanks  is 
justifieel  haseel  upeen  e)exaq)ant 
survivability  eaensieleratieens.  The;re;ie)re;, 
the;  LDHWC  reexemmeneleel,  anel  the; 

FAA  exnieairs.  that  the;  eairrent  minimum 
level  of  rupture;  re;sist<mex;  .she)ulel  he 
re;taineel  lor  fuel  tanks  within  the 


fu.selage;  pre;.s.sure;  henmehiry.  Fe)r  fuel 
tanks  eiutsiele;  the;  fu.se;lage  pressure 
he)unelarv.  the  elesign  leeael  fae;te)rs  for  the; 
inhe)arel  anel  e)uthe)arel  (late;ral)  le)iieling 
ex)nelitie)ns  anel  forwarel  leeaeling 
ex)nelitions  are;  ])re)pe)se;el  as  e)ne;-half  e)f 
Iho.se;  for  fuel  tanks  within  the;  fuselage;. 
The;  elesign  leeael  fae;te)rs  tor  the;  np, 
ele)wn,  anel  aft  leeaeling  ex)nelitie)ns  weeulei 
he;  the;  .same;  lor  all  fuel  tanks. 

Whe;n  FA.SA  aele)pte;el  the;  LDHWC 
re;e:e)mme;nelatie)ns,  it  ne)te;el  an  e)hje;e;tie)n 
th;it  haei  he;e;n  rai.seel  by  the;  )e)int 
Avieitie)!!  Authe)ritie;.s  ()AA)  Fe)we;r  Plant 
.Stuely  Cre)up  (PP.SC).  The;  PP.Sfi  eliel  ne)t 
agree  with  the;  LDHWC  re;ex)mme;nelatie)n 
re;gareling  fuel  tank  pressure  le)aels  tor 
fuel  tanks  “near  the;  fuselage;  e)r  near  the; 
eingines,"  whiedi  hael  been  spe;e;ifie:allv 
aelelre;s.se;el  by  Joint  Aviation  Reigulation. 
In  re;spe)n.se;  te)  the  PPSC  e)hje;e:tie)n. 

FA.SA  aeleleel  eaiteria  tor  fuel  tanks  near 
the;  fusehige;  anel  ne;ar  the;  engine;s.  We; 
agre;e;  with  these;  ex  iteria  anel  pre)i)e).se;  te) 
aelel  the;  .same;  te)  ^  2.'5.983(el). 

3.  .Se;e;tie)n  2.'5.t)83(el)(4)  we)ulel  re;e)uire; 
that  the;  e;ffe;e:ts  e)f  e:rushing  anel  scraping 
ae:tie)ns  with  the;  gre)unel  ne)t  exiiise;  fuel 
spillage,  e)r  ge;ne;rate;  te;m])e;rature;s  that 
we)nlel  e:e)n.stitute;  a  fire;  heizarel  nneler  the; 
ex)nelitie)ns  s|)e;e;ifie;el  in  pre)])e).se;el 

^  2.'5.72 1  (h).  Bv  re;fe;renex;  te;  §  2.'5.72  1  (h). 
this  rule;  weeulel  re;ipnre;  exensieleratieen  e)f 
the;  .'5  fe;et-per-se;ex)nel  whe;e;ls-up  laneling 
e;rite;riii  anel  suhse;epie;nt  slieling  e)n  the; 
gre)unel.  The  pe)te;ntial  e;ffe;e:t.s  e)f  e:rushing 
anel  .se:rai)ing.  inedueling  thermal  e;ffe;e:ts, 
must  he;  e;v<iluateel  lor  die;.se  mine)!'  e:rash 
liineling  ex)nelitie)n.s. 

4.  .Se;e:tie)n  2.'5.t)83(el)(.'5)  we)ulel  reeiuire 
that  fuel  tank  installatie)ns  he  sue:h  tluit 
the;  tanks  will  not  ru|)ture  as  a  result  e)f 
an  engine  pyleen  e)r  engine  me)unt  e)r 
laneling  ge;ar  te;aring  away  as  speedfieel  in 
])re)j)e)se;el  ^2.'5.721(a)  anei  (e:).  This 
re;e]uire;memt  weeulel  he  largely  reelunelant 
to  the  pre)pe)se;el  §  2.'5.721(a)  anel  (e:),  hnt 
is  inedueleel  in  §2.'5.983(el)  fe)r 
ex)mple;tene;ss. 

The.se;  actie)ns  woulel  harmonize; 

§  2.'5.983(el)  with  the  e:e)rre;.spe)neling 
FA.SA  stanelarel  with  the;  fe)lle)wing  twe) 
e;xex;ptie)ns: 

C.S  2.'5.983(el)  re;e]nire;s  that  fuel  tanks 
he;  ele;.signe;el  anel  leeexiteel  se)  that  ne)  fuel 
is  re;le;ase;el  in  epiantities  “.suffie:ie;nt  te) 
.start  a  se;rie)ns  fire”  in  e)therwise 
survivahle  e;me;rge;ne:y  laneling 
ex)nelitie)n.s.  The;  pre)])e)se;el  ride;  wendel 
re;epiire;  that  ne)  fuel  is  re;le;ase;el  in 
epumtities  “that  we)ulel  ex)nstilute  a  fire; 
hazarel.”  The  twe;  ])hra.ses  have;  the;  .same 
intent  anel  meaning,  anel  the;  latter 
phrase;  is  ex)n.siste;nt  with  the;  weereling  in 
C.S  2.'5.721/4}2.'5.721.  C.S  2.'5.983(el)(4)/ 

5?  2.'5.983(el)(4).  anel  CS  2.'5.994/(j  2.'5.994. 

The;  fuel  tank  pre;.s,sure;  e;rite;ria  in  (kS 
2.'5.983(el)  vary  elepeneling  e)n  whether 
the  fuel  tank  is  “within  the;  fuselage 
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contour"  or  “outside  tlu;  iuselagc; 
contour."  The  proposed  rule  would  In; 
more  si)eciric  l)V  ndening  to  “those 
|)<n'ts  ol  hud  tanks  within  the  lns(dag(! 
pressure  lK)un(larv  or  that  Ibnu  part  of 
the  fu.s(dage  pressure  houndarv”  versus 
“thos(?  parts  of  fuel  tanks  outside  the 
fuselage  pressun;  houndary."  The 
l)ropo.se(l  wording  is  clearer  and  has  the 
.same  intimt  and  meaning  as  that 
sj)ecified  in  (kS  2.^.‘)H3(d). 

(i  Section  25.994.  “Fik^I  Svstani 

.Section  2.'i.05)4  curnudly  re(|uir(;s  that 
fuel  system  comi)om!nts  in  an  engine 
nacelle  or  in  the  fu.selage  he  protected 
from  damage!  that  could  result  in 
spillage  e)f  enough  fuel  to  constitute  a 
fire  hazard  as  a  msidt  of  a  wheels-up 
landing  on  a  jjaved  runway.  We  pro])o.se 
to  nn  i.se  2.'i.9t)4  to  specify  that  the 
wheels-up  landing  conditions  that  must 
1)(!  consideriid  an!  those  defined  in 
proposed  §  2.'!.721  (h).  This  action  would 
harmoidze  §2.'i.t)‘)4  with  the 
corresponding  FASA  standard. 

As  noted  pnwiouslv,  the  5-feet-p(!r- 
•secoiul  di!sc(!nt  spe(!d  contained  in  an 
(!arli(!r  am(!ndment  to  ^  2."). .'>01  had 
l)i!come,  hv  d(!sign  practice!  iinel 
inte!r|)r(!tatie)n.  the!  elesign  ele!se:e!nt 
ve!le)e;ity  leer  the  whe!e!ls-u|)  laneling 
e:e)nelitie)ns  ;ielelre!sse!ei  in  2.'i.721  ;mei 
2.'j.‘)n4.  in  lae;l.  Aelviseuy  (dreaihir  (A(i) 
2.').‘)?)4-1 .  “l)e!sign  (ieensieleratieuis  te) 
Pre)te!e:t  Fuel  Svste!ms  lliiriug  <i  Wheu!!- 
llp  Laneling."  elateel  jidy  24.  l‘)8(), 
spe!e:ifie:ally  referreiel  te)  S2.')..')()l  leer  the 
ele!sign  eaenelitieins.  whiedi  at  that  time 
exnitaineul  the!  .')-fe!e!t-pe!r-se!e:e)nel  hmeling 
ele!se:ent  eaiteria. 

II.  Advisory  Motovial 

'Phe  FAA  is  eien'ehjping  threu!  new 
pre)j)e)sed  Afis  te)  he  i)uhlishe!el 
exHuairrently  with  the  pre)pe).se!ei 
re!gulatie)ns  in  this  NPRM.  The  ])re)i)e)se!el 
ACs  woidel  pre)viele!  guielane;e!  material 
fe)r  ;ie:e:e!ptiil)le!  meams.  bed  ne)t  the  emly 
means,  e)f  elemeuistrating  eaunplianea! 
with  pre)pe)se!el  2.').3()7.  25..')()1. 

2.').()21. 2.').721. 2.').‘H).3.  anel  2.').994.  We 
will  aeaa!pt  ])uhlie:  ea)mme!nts  te)  the! 
fe)lle)wing  |)re)|)e)se!ei  Afis  eui  the 
“Aviiitie)!)  Safedy  Draft  Deeeannents  ()i)e!n 
feu’  (a)mme!nt"  Interned  Wed)  site  at 
htlp://\v\v\v.f(i(t.(^o\/(iin:r(tft/ draft  docs/: 

•  A(]  2.')-X.  “Fuel  Tank  Strength  in 

Fmeergeneiv  Laneling  (a)neiitie)ns."  (Ad 
2.')-X  we)idel  |)re)viele!  guielanea!  fe)r  the! 
fue!l  tank  .streiedunil  inte!grity 
reuiidreMiients  e)f  2.'). .')()!  ,  25.721,  anel 

2.'"). ‘Hi  3.) 

•  Ad  2.').307-X.  “Proeef  e)f  Struedure.” 

•  Ad,  2.').(i21— X.  “(lasting  luiedeers.” 


IV.  Ri!giilalory  Noli<a!S  and  Analyses 

A.  IIc<>alalory  Ev(duatiou 

Pre)i)e)se!ei  ediiinges  te)  Feeleenil 
re!gidatie)ns  must  unele!rge)  .se!ve!r<il 
euaHuunie:  an;ily.se!S.  lurst.  p]xe!eaitive! 
Oreie!!'  128(i(i  emel  Pixeuaitive!  Oreleir  13.')(i3 
elireed  thiit  e!ae:h  Fe!ele!ral  iige!ne:y  shall 
pre)i)e)S(!  eu’ iiele)i)t  a  re!gidiitie)n  euily  upeui 
;i  re!iise)ne!el  ele!te:rmin;itie)n  that  the! 
heinefits  e)f  the!  inte!nele!el  re!gidatie)u 
justify  its  ea)st.s.  Se!ea)nel,  the  Ke!gidate)rv 
Flexibility  Aed  e)f  l‘)H()  (Pub.  L.  ‘Hi-3.')4) 
re!e|uire!s  iige!ne:ie!s  te)  aneilyze!  the 
eaaHieuuie:  impaed  e)f  re!gidate)ry  edianges 
e)n  small  e!nlitie!s.  Thirel,  the  Tniele 
Agreaements  Aed  (Pub.  L.  ‘Hi-3‘)) 
pre)hil)its  ageneaes  freem  sedting 
staneliuels  that  eaeaite  unne!ea!s.sary 
e)l).stae;le!s  te)  the  feu'eign  ea)mme!rea!  e)f  the 
llniteel  State!s.  In  ele!ye!le)ping  II. S. 
stanelarels.  the  Tniele  Aed  reiepiires 
ageneaeas  te)  ea)nsiele!r  inte!rnatie)nal 
stanelarels  anel.  where  eiiepreepriate.  that 
they  he  the  basis  e)f  II.S.  stanelarels. 
Feuirth,  the!  linfuneleel  Manelate!s  Refenin 
Aed  e)f  1‘)‘).')  (Pub.  L.  104-4]  re!e)nire!s 
ageneaes  te)  pre!]):ire!  a  written  a.s.se!ssment 
e)f  the!  ea)sts,  l)e!ne!fits,  anel  e)the!r  e!fie!eds 
e)f  pre)i)e).se!el  e)r  final  rules  that  ineduele 
a  Feeleral  manelate!  like!ly  te)  re!.sult  in  the 
e!xpe!neliture!  by  .Steite!,  le)e:;il,  e)r  triheil 
ge)ye!rnme!nts.  in  the  aggreegate,  or  by  the! 
])riyate!  seKdeer.  e)f  .SlOO  milliem  e)r  meue 
annually  (aelju.ste!el  lor  inflatie)n  with 
ha.se!  yeair  e)f  1 00.')).  'Phis  pe)rtie)n  of  the 
preiamhle  .summarize!s  the!  FAA’s 
iinalysis  e)f  the  e!e:e)ne)mie:  impaeds  e)f  this 
|)re)])e)se!el  rule. 

Departmeut  e)f  Transpe)rtatie)n  Oreler 
DOT  2100..')  ])re!.se:rihe!.s  pe)lieae!s  einel 
pre)e;e!eiures  lor  simplifie;alie)n,  analysis, 
anel  review  e)f  re!gulatie)ns.  If  the! 
e!X])e!ede!el  ceist  impaed  is  .se)  minimal  that 
a  pre)])e)se!el  e)r  final  rule  ele)e!s  ne)l 
warrant  a  full  eyalualieui.  this  oreler 
permits  that  a  statement  te)  that  ed’leed 
anel  the  basis  feu'  it  he  ine;luele!el  in  the 
preuimhle  if  a  full  re!gulale)ry  evaluation 
e)f  the  e;e)st  anel  he!nefit.s  is  ne)t  pre!j)are!ei. 
.Sued)  a  elederminatie)!)  has  bee!!)  maele!  fe)r 
this  ])re)pe)se!el  rule.  'Phe!  rexiseaiing  for 
this  elederminatie)!)  fe)lle)ws. 

'Phe  FAA  ])re)])e)se!s  to  amenel  exatain 
airwen  thinexss  stanelarels  leer  transpent 
e:ate!ge)ry  airplane!S.  Aeleepting  this 
pre)])e)Siil  weeulel  e!liminate!  re!gulate)rv 
eliffe!re!ne:e!S  hedweu!!)  the!  airwenthiness 
stanehirels  e)f  the  P’AA  ;mel  FASA.  'Phis 
pre)j)e)sal  weeulel  ne)t  aelel  ne!W 
re!eiuire!me!nts  heweenel  what 
manuiaedure!rs  eairrently  me!e!t  lor  FASA 
e:e!rtifie:atie)n  anel  weeulel  ne)t  iifieKd 
eairrent  inelustry  ele!sign  ])raedie;e!S. 
Meeting  twe)  se!ts  e)f  e:e!rtifie:atie)n 
re!e|uire!me!nts  raises  the  e.'ost  e)f 
eleveleeping  new  transpeert  e;ate!ge)ry 
air])lane!s  with  little  te)  ne)  ineaeni.se  in 
safety.  In  the  inte!re!st  e)f  Ibstering 


inte!rnatie)nal  traele!.  le)we!ring  the!  exist  eif 
manufaeduring  neiw  transpeut  e:ate!ge)ry 
airpliines,  anel  making  the  ea!rlifie:atie)n 
])re)ea!ss  meire  eiffieaent.  the!  FAA.  FA.SA. 
anel  sevea'al  inelustry  weirking  greuips 
e:ame!  te)ge!the!r  te)  ea'eiate!,  te)  the  maximum 
eixteait  po.ssihle!,  a  single!  .se!t  e)f 
e:e!rtifie:ation  reHiuireiiuents  that  weuilel  he 
ae:e:e])te!el  in  heith  the  llnite!el  State!S  anel 
Fure)|)e!.  'Pheireifeire,  as  a  re!sult  e)f  these 
harmemiziitiem  e!ffe)rts,  the!  P’AA 
])re)])e)se!s  te)  amenel  the  airwenthiness 
reigulatiems  elexseaiheiel  in  seudiem  II  of 
this  NPRM.  "Overview  eif  the  Preipeiseel 
Rule."  'Phis  aediem  wenilel  harmemize 
jiart  25  reiejuiremeaits  with  the! 
e:e)rre!S])e)neling  reeiuirements  in  FASA 
dS-2.')  Hoeik  1. 

durrently.  all  manufaedurers  of 
transpeirt  e;ate!ge)ry  airplanes,  eaadifieaiteel 
uneler  ])arf  25  are  expeudeiel  to  eamtinue 
their  eairrent  praediex!  of  e:e)m])lianea! 
with  the  P]ASA  e:e!rtifie;atie)n 
reeiuireanents  in  dS-2.')  Beiok  1.  Sinea! 
future  cea  tifieaiteel  transport  airplanes 
are  eexpeedeel  te)  meet  dS-2.')  Beieik  1,  anel 
this  rule  simply  aeleipts  the  same  FASA 
reepiiremeints.  manulaedureirs  will  ineair 
minimal  or  ne)  aelelitiemal  exist  reisulting 
frenn  this  iireijieiseiel  rule.  'Phereifeire.  the 
FAA  e!.stimate!.s  that  there!  <ire!  ne) 
aelelitieniiil  exists  eis.seieaateel  with  this 
])ro])e)se!el  rule. 

In  faed.  manufaedurea’s  exnilel  rexxiive! 
exist  savings  heiexuise  theiy  will  ned  have 
te)  huilel  anel  exadifiexite!  transpend 
eiategen'v  airplaneis  tei  twe)  elilfereiiit 
autheiritieis’  exirtifiexitiem  sjieuafiexitiems 
anel  rules. 

The!  FAA.  heiweve!!'.  has  ne)t  attemiiteel 
to  eiuantify  the  exist  savings  that  mav 
iiexaaie  frenn  this  rule,  heyeniel  neiting 
that  while  they  may  he  minimal,  thew 
exnitrihute  te)  a  potential  harmeniizatieni 
savings.  'Phe  age!ne;y  exniedueles  that 
heiexiuse  the  exnnplianex!  exist  for  this 
])ro])e)seel  rule  is  minimal  anel  there  may 
he  harmeniizatieni  exist  savings,  further 
analysis  is  neit  rexiuireel. 

'Phe  I’AA  has.  tlierelbre,  eleterniineel 
that  this  preijieiseel  rule  is  neit  ii 
“signifiexmt  reigulateirv  aediem"  as 
elefineel  in  .seudiem  3(f)  eif  Fxeuuitive 
Oreleir  128()().  anel  is  ne)t  "signifiexmt”  as 
eleifineel  in  DO'P’s  Reigulateiry  Peiliedes 
anel  Preiexielureis. 

Ii.  Hcgidatory  Flcxihilitv  Determination 

'Phe  Reigulateny  Fleixihility  Aed  eif  1080 
(Pul).  L.  00-3.')4)  (RP’A)  eistahlislms  “as  ei 
])rine;i])le!  eif  reigulateny  issuanex!  that 
ageinedes  shall  eneleuive)!'.  exmsistent  with 
the!  eihjeiedives  e)f  the  rule!  anel  e)f 
a])])lie:ahle!  statuteis,  te)  fit  reignhiteiry  anel 
infeirmatiemal  reujuirenients  tei  the  sexile 
of  the  husines.ses.  eirganizatiems.  anel 
geiveirnmental  juriseliediems  suhjeed  te) 
reigulatieni.  'Pei  aediieve  this  ininedjile, 
ageneaes  are  reujuireel  to  .seilicit  anel 
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consider  flexible  regulatorv  i)r()posals 
and  to  ex])lain  tin;  rationali!  for  their 
actions  to  assure  that  such  pro])osals  an; 
givc;n  serious  consideration.”  Tin;  R1‘’A 
covers  a  wide-range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations,  and  small 
gov(;rnmental  jnrisdictions. 

Agencies  mn.st  perform  a  review  to 
d(;t(;rmine  wbeth(;r  a  rnb;  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
the  agency  determines  that  it  will,  the 
agency  must  j)repare  a  regulatory 
flexihilitv  analvsis  as  de.scrihed  in  the 
RFA. 

However,  if  an  ag(;ncy  determines  that 
a  ride  is  not  expected  to  have  a 
significant  economic  im])act  on  a 
substantial  nnmher  of  small  entities, 
.section  (i().'5(h)  of  the  RFA  luovides  that 
the  head  of  the  agency  may  so  certifv. 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
includi;  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  slumld  he  clear. 

The  FAA  believes  that  this  rule  would 
not  have;  a  significant  economic  inqiact 
on  a  substantial  number  of  small  entities 
for  the  following  r(;ason.  Tin;  net  effect 
of  this  ride  is  minimum  regulatorv  cost 
relief  as  the  proposed  rule  would  ado])t 
those  liASA  rei|nirements  that  industrv 
already  complies  with.  Moreover, 
mannfactnrers  of  part  25  airplanes  are 
not  small  entities.  Because  tho.se 
mannfacturers  already  meet  or  exjiect  to 
meet  this  (]S-2.'5  standard  as  well  as  the 
existing  CFR  reiinirement,  the  net  effect 
of  this  proposed  rule  is  regulatory  cost 
relief. 

Because  mannfacturers  of  trans])ort 
category  airplanes  are  not  small  entities, 
this  ])roposed  rule  is  expected  to  have 
minimal  to  no  additional  costs,  and 
could  he  cost-relieving,  as  the  acting 
FAA  Administrator.  I  certifv  that  this 
])roposed  rule  would  not  have  a 
significant  economic  iinjiact  on  a 
substantial  ninnher  of  small  entities. 

f/.  International  Trade  Impact 
Assessment 

The  Trade  Agreements  Act  of  197?) 
(Pill),  h.  9()-39).  as  amended  by  the 
Uruguay  Round  Agreements  Act  (Pnh. 
h.  lOif^B.')).  prohibits  Federal  agencies 
from  establishing  standards  or  engaging 
in  related  activities  that  create 
imnecessarv  obstacles  to  the  foreign 
commerce  of  the  United  States. 

Pursuant  to  the.se  Acts,  the 
establishment  of  .standards  is  not 
considered  an  unnecessary  obstacle  to 
the  foreign  commerce  of  the  United 
States,  so  long  as  the  standard  has  a 
legitimate  domestic  objective,  .such  the 
protection  of  safety,  and  does  not 


o])erate  in  a  manner  that  excludes 
imports  that  meet  this  objective.  The 
statute  also  reiinires  consideration  of 
international  standards  and,  where 
a|)])ro])riate.  that  they  he  the  basis  for 
U..S.  standards.  The  l‘’AA  has  assessed 
the  |)otential  effect  of  this  pro])osed  ride 
and  determined  that  it  is  in  accord  with 
the  Trade  Agreements  Act  as  the  rule 
uses  Iuiro])ean  standards  as  the  basis  for 
United  States  regulation. 

D.  Unfanded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Ac.t  of  199.'j  (Pnh.  h.  104-4) 
reiinires  each  Federal  agency  to  prepare 
a  written  statement  assessing  the  effects 
of  any  Federal  mandate  in  a  propo.sed  or 
final  agency  rule  that  may  result  in  an 
expenditure  of  Si  00  million  or  more  (in 
199.')  dollars)  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  ])rivate  sector:  such 
a  mandate  is  deemed  to  he  a  “significant 
regulatory  action."  The  FAA  currentlv 
uses  an  inflation-adjusted  value  of 
S143.1  million  in  lien  of  .SlOO  million, 
rhis  i)ro])o.sed  rule  does  not  contain 
such  a  mandate:  therefore,  the 
reiiuirements  of  Title  II  of  the  Act  do  not 
apply. 

H.  Paperwork  Uednetion  Act 

rhe  Pajierwork  Reduction  Act  of  199,') 
(44  U.,S.U.  3.')()7(d))  reiinires  that  the 
FAA  consider  the  iinjiact  of  jiaperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  The 
FAA  has  determined  that  there  would 
he  no  new  requirement  for  information 
collection  associated  with  this  propo.sed 
ride. 

F.  International  Compatihilitv  and 
Cooperation 

(1)  In  keeping  with  U.S.  obligations 
under  the  Uonvention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
conform  to  International  Civil  Aviation 
Organization  (ICAO)  Standards  and 
Recommended  Practices  to  the 
maxinunu  extent  ])racticahle.  'fhe  FAA 
has  reviewed  the  corre.s])onding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
these  pro])osed  regulations. 

(2)  Executive  Order  (fX))  13()()9, 
Promoting  International  Regulatory 
Coo])eration,  (77  FR  2()41.'l,  Mav  4. 

2012)  ])romote.s  international  regulatorv 
cooperation  to  meet  shared  challenges 
involving  health,  .safety,  labor,  security, 
environmental,  and  otlier  issues  and 
reduc.e,  eliminate,  or  prevent 
unneces.sary  differences  in  regulatorv 
requirements.  The  FAA  has  analyzed 
this  action  under  the  |)olicv  and  agenev 
responsibilities  of  Executive  Order 
13()()9.  Promoting  International 


Regulatory  Cooperation.  The  agency  has 
determined  that  this  action  would 
eliminate  differences  between  U.S. 
aviation  standards  and  tho.se  of  other 
civil  aviation  authorities  by  creating  a 
single  set  of  certification  requirements 
for  tran,s|)ort  category  air|)lanes  that 
would  he  acceptable  in  both  the  United 
States  and  IXirope. 

a.  Environmental  Aindvsis 

FAA  Order  lO.IO.lE  identifies  FAA 
actions  that  are  categorically  excluded 
from  preiiaration  of  an  environmental 
assessment  or  environmental  inqiact 
.statement  under  the  National 
Environmental  Polic.y  Act  in  the 
absence  of  extraordinary  circumstances, 
'fhe  FAA  has  determined  this 
rulemaking  action  qualifies  for  the 
categorical  exclusion  identified  in 
paragra])h  312f  of  Order  lO.'iO.  lE  and 
involves  no  extraordinarv 
circumstances. 

V.  Executive  Order  Determinations 

A.  Executive  Order  13132,  Eedendism 

The  FAA  has  analyzed  this  ])roi)o.sed 
rule  under  the  jirinciples  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
agency  has  determined  that  this  action 
would  not  have  a  snh.stantial  direct 
effect  on  the  .States,  or  the  relalionshi]) 
between  the  Federal  Uovernment  and 
the  .States,  or  on  the  distrihntion  of 
power  and  res])onsihilities  among  the 
various  levels  of  government,  and, 
therefore,  would  not  have  Federalism 
inqilications. 

B.  Executive  Order  1321 1.  Herniations 
That  Sirnificantiv  Affect  Energv  Sni)plv, 
Distrihntion.  or  Use 

The  FAA  analyzed  this  i)ropo.sed  ride 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  .Supply, 
Distrihntion,  or  U.se  (May  18,  2001).  The 
agency  has  determined  that  it  would  not 
he  a  "significant  energy  action”  under 
the  executive  order  and  woiilil  not  he 
likely  to  have  a  significant  adverse  effect 
on  the  su|)plv.  di.strihntion,  or  use  of 
energy. 

V3.  Additional  Information 

/\.  Comments  Invited 

The  f'AA  invites  interested  |)er.son.s  to 
l)artici])ate  in  this  rulemaking  by 
snhmitting  written  comments,  data,  or 
views.  The  agency  also  invites 
comments  relating  to  the  economic, 
environmental,  energy,  or  federalism 
impacts  that  might  result  from  adopting 
the  proi)osals  in  this  doenment.  The 
most  helpful  comments  reference  a 
s])ecific  portion  of  the  proposal,  explain 
the  reason  for  any  recommended 
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change,  and  include  suijporting  data.  To 
(insure  the  docket  does  not  contain 
dn|)licate  comments,  commentciis 
shonld  .send  only  one  co])v  of  written 
comments,  or  ifcomments  an!  fihid 
(ihictronicallv.  coimmiiiters  should 
submit  only  one  time. 

The  I’AA  will  file  in  the  docket  all 
coimmiiits  it  rticciives.  as  wcill  as  a  report 
summarizing  (iach  snh.stantivci  pnlilic 
contact  with  I'AA  pciisonnel  conccirning 
this  proposiid  ruhiinaking.  Before  acting 
on  this  i)ro|)osal.  the  FAA  will  consider 
all  conmuints  it  niceivcis  on  or  iMiforci  the 
closing  date  for  comments.  The  FAA 
will  considcir  comments  filed  after  the 
comment  ))eriod  has  clo.siid  if  it  is 
possible  to  do  so  without  incurring 
exj)ense  or  delay.  The  agency  mav 
change  this  j)roposal  in  light  of  the 
comments  it  receiv(!S. 

Projii  ietarv  or  (ionfidiiiitial  Business 
Information;  (iommenters  should  not 
fil(!  proprietarv  or  confidiiiitial  busiiui.ss 
information  in  the  dockcit.  Such 
information  must  Im!  sent  or  deliveixid 
dinictlv  to  th(!  |)erson  identified  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
s(!ction  of  this  docmmint.  and  marked  as 
propricitarv  or  confidential.  If  suliinitting 
information  on  a  disk  or  (ID  ROM.  mark 
tli(!  outsidi!  of  tlu!  disk  or  Of)  ROM.  and 
icbiiitify  (ihictronicallv  within  tlui  disk  or 
01)  ROM  tlui  .s])(i(:ifi(:  information  that  is 
jiropihitarv  or  coididiiutial. 

lin(l(!r  14  (;i’R  11.3.'j(l)).  if  th(!  FAA  is 
awani  of  propriiitarv  information  fihid 
with  a  comiiKint,  tlui  agency  (hxis  not 
jilace  it  in  tlui  dockiit.  It  is  luild  in  a 
s(!parat(!  lihi  to  which  th(!  public  (hxis 
not  hav(i  acciiss.  and  the  FAA  plac(!S  a 
note  in  the  dockiit  that  it  has  r(!C(!iv(!(l 
it.  If  th(!  FAA  r(i(:(!iv(!s  a  r(!(|U(!sl  to 
(ixamiiKi  or  cojiv  this  information,  it 
tiHiats  it  as  any  otluir  riupnist  umhir  th(! 
Fnuidom  of  information  Act  (3  II.S.O. 
,3.32).  The  FAA  proc(isses  such  a  ((Kjuest 
umhir  DiipartiiKiut  of  Transjiortation 
])roce(lur(!s  found  in  49  OFR  part  7. 

B.  Avdihihility  of  liulHiuakiny, 
Documents 

An  (ihictronic  coijy  of  rnhiinaking 
documents  may  be  obtaimul  from  the 
Intiii'iuit  bv — 

1.  S(!arching  th(!  F(id(!ral  (iRid(!making 
Portal  at  hit  })://\\\v\v.iv<>u  lot  ions. ‘>ov. 

2.  Visiting  th(!  FAA's  Riigulations  and 
P()lici(!s  Whib  pag(!  at  httj):// 

WW  W'. fan. gov/rcgnlot ions j)oli(:ii;s.  or 

3.  A(;c(!.ssing  th(!  (h)V(!rnnu!nt  Printing 
Officii’s  Web  jiage  at  http:// 
w’W’W'.<>po.^ov/f(lsys/. 

0()])i(!S  may  also  b(!  obtained  bv 
■Siinding  a  nupuist  to  tlui  luideral 
Aviation  Administration.  Office  of 
Rulemaking.  ARM-1. 801)  Indeiieiuhiiice 
Av(!nu(!  S\V..  Washington.  DC]  20391,  or 
by  calling  (202)  207-9080.  Comm(!nt(!rs 


must  i(h!ntifv  th(!  dockiit  or  noticii 
uumlier  of  this  ruhiinaking. 

All  docuiiKints  the  FAA  consiihinid  in 
(h!V(iloi)ing  this  ])ropos(id  rnhi, 
including  (iconomic  analy.s(!s  and 
tiicbnical  r(!])()rls.  may  b(!  acciissed  from 
th(!  int(!rn(!t  throngh  tlui  luichiial 
(iRuhiinaking  Portal  nifeniiiciid  in  itiiin 

(1)  ab()V(!. 

List  of  Subj(icls  in  14  (;FR  Part  23 

Aircraft,  Aviation  .salety.  Reporting 
and  r(icor(lk(!(!ping  r(i(|nir(!m(ints. 

The  Pidpos(!d  Amendment 

In  consiihiiation  of  the  fonigoing,  the 
Feihiial  Aviation  Administration 
projioses  to  amend  cha|)t(ir  I  of  title  14. 
Oode  of  Federal  R(!gnlations  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

■  1.  The  authority  citation  for  })art  23 
contimuis  to  niad  as  follows: 

Aiilliorily:  49  lOOlg).  401  Kt.  44701. 

44702. and  44704. 

■  2.  Anuiiul  ^  23.307  bv  revising 
paragra])h  (a)  to  niad  as  follows: 

§  25.307  Proof  of  structure. 

(a)  Com|)lianc(!  with  th(!  strength  and 
(hiformation  r(!(]nir(!m(ints  of  this 
subpart  must  be  shown  for  (iach  critical 
loading  condition.  Structural  analysis 
may  be  us(!(l  only  if  the  structuni 
conforms  to  that  for  which  (!xp(!rienc(! 
has  shown  this  method  to  lui  r(!liabh!.  In 
other  cases,  substantiating  tests  must  Ixi 
madi!  to  load  hixxils  that  an;  sufficient  to 
v(!rifv  structural  Ixihavior  uj)  to  loads 
s]X!cifi(!d  in  ^23.393. 
***** 

■  3.  Aimiiid  §  23.821  by  nivising 
])aragraphs  (a),  (c).  and  (d)  to  niad  as 
follows: 

§25.621  Casting  factors. 

(a)  Goiwral.  For  castings  usiid  in 
structural  apiilications,  tlxi  factors.  t(i.sts. 
and  insp(!cti()ns  sjiiiciluid  in  paragraphs 

(b)  throngh  (d)  of  this  .siiction  mn.st  Ixi 
aijplied  in  addition  to  those  iKiCii.ssary  to 
(i.stablish  foundry  (pialitv  control.  Tlxi 
insjxictions  must  imuit  approved 
s|X!cificati()ns.  Paragraphs  (c)  and  (d)  of 
this  .s(!(;ti()n  a])])ly  to  any  structural 
ca.stings.  except  castings  that  an; 
pr(!ssur(!  t(!st(!d  as  parts  of  hydraulic  or 
otlxir  Iluid  syst(!ms  and  do  not  snpjxirl 
struct nral  hxids. 

(b)  *  *  * 

(c)  (Jriticol  castinf’s.  h]a(:h  casting 
who.s(!  failuni  could  imichuhi  continiuid 
safe  night  and  landing  of  tlui  aii'iilami  or 
could  result  in  s(!ri()us  injury  to 
(x:cupants  is  considenul  a  critical 
casting.  Each  critical  casting  must  have 


a  factor  associated  with  it  for  showing 
compliance  with  str(ingth  and 
deformation  r(!(]uir(!m(!nts.  and  must 
comjily  with  tlui  following  crit(iria 
ass(x;iat(!(l  with  that  facttx': 

(1)  A  casting  factor  of  1.0  or  gr(iat(!r 
mav  Ix!  ns(!d,  jirovided  that — 

(1)  It  is  demonstratiid,  in  tlxi  form  of 
pr()C(!ss  (jualification.  proof  of  jiroduct, 
and  process  monitoring  that,  for  (iach 
casting  (Kisign  and  part  number,  the 
castings  produced  bv  (iach  foundry  and 
proc(!ss  combination  have  cotifficiiiiits  of 
variation  of  tlui  mat(!rial  jiropiirtiiis  that 
are  (xiuivahiiit  to  those  of  wrought  alloy 
|)roducts  of  similar  com|X)sition. 

I’roc(!ss  monitoring  must  include  t(!sting 
of  (:oup(His  cut  from  the  prolongations 
of  (iach  casting  (or  each  set  of  castings. 

if  produciid  from  a  single  pour  into  a 
single  mold  in  a  ruumir  system)  and,  on 
a  sampling  basis,  coujions  cut  from 
critical  areas  of  ])roduction  castings.  The 
acceptance  crit(!ria  for  the  ju'ocess 
monitoring  ins]X!cti()ns  and  t(!.sts  must 
b(!  established  and  inclmkid  in  the 
|)roc(iss  sp(!cifications  to  (insiuHi  the 
|)rop(irti(!S  of  the  production  castings  are 
controlhid  to  within  hnxils  used  in 
design. 

(ii)  Each  casting  niceives: 

(A)  Inspiictiou  of  1  ()()*)()  of  its  surface, 
using  \’isual  and  liiiuid  piiiuitraut,  or 
(!(|uival(!nt,  inspection  nxithods:  and 

(B)  Ius])(i(:ti()n  of  structurallv 
significant  int(!rnal  anxis  and  anias 
wlxiH!  (hifiicts  ar(!  likely  to  occur,  using 
radiographic,  or  {i(|uival(!nt.  inspiiction 
nuithods. 

(iii)  One  casting  und(!rg(X!s  a  static 
test  and  is  shown  to  meet  the  strength 
and  (hifin’ination  nupiininuints  of 

(5  23.303(a)  and  (b). 

(2)  A  casting  factor  of  1.23  (x'  gniatiir 
may  txi  u.sed.  ])rovid(!d  that — 

(i)  Each  ca.sting  receivtis: 

(A)  Inspection  of  100%  of  its  surface, 
using  visual  and  liiiuid  piiiKitrant,  or 
(!(]uival(!nt  inspection  methods;  and 

(B)  lnsp(!ction  of  structurally 
significant  internal  areas  and  areas 
wluire  delects  are  likely  to  (x:cur.  using 
radiographic,  or  (uiuivahiiit.  inspection 
methods. 

(ii)  Thr(!(!  castings  niuhiigo  static  tests 
and  are  shown  to  nuiet: 

(A)  Tlui  stniiigth  riKiuirements  of 
§23.303(1))  at  an  ultimate  load 
cornisponding  to  a  ca.stiug  factor  of  1.23; 
and 

(B)  Th(!  deformation  nxiuirements  of 
§  23.303(a)  at  a  load  of  1.13  limes  tlui 
limit  load. 

(3)  A  casting  factor  of  1.30  or  gr(iat(!r 
may  be  used,  ])rovi(l{i(l  that — 

(i)  Each  casting  receivxis; 

(A)  lnsp(!clion  of  lOOTo  of  its  surface, 
using  visual  and  licpiid  j)(in()trant,  or 
(Kjuivahint,  insiieclion  methods;  and 
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(B)  Inspection  of  structurally 
significant  internal  areas  and  areas 
where  defects  are  likely  to  occur,  using 
radiographic,  or  e(]ui valent.  ins])(!ction 
methods. 

(ii)  One  ca.sting  undergoes  a  static  te.st 
and  is  shown  to  meet: 

(A)  The  strength  luuininmumts  of 
S  2.'). 30.1(1))  at  an  ultimate  load 
corresponding  to  a  casting  factor  of  1 .50; 
and 

(B)  'file  deformation  re(|nirements  of 
§  25.305(a)  at  a  load  of  1.15  times  the 
limit  load. 

(d)  Non-criticdl  castings.  l‘’or  each 
casting  other  than  critical  castings,  as 
specified  in  paragraph  (c)  of  this 
section,  the  following  apply: 

(1)  A  casting  factor  of  1.0  or  greater 
may  he  used,  provided  that  the 
re(|nirements  of  (c)(1)  of  this  section  are 
met.  or  all  of  the  following  conditions 
are  met: 

(1)  Coastings  are  manufactured  to 
a])proved  s])ecifications  that  specifv  the 
minimum  mechanical  pro|)erties  of  the 
material  in  the  casting  and  provides  for 
demonstration  of  these  properties  hv 
testing  of  con|)on.s  cut  from  the  c;aslings 
on  a  sampling  basis. 

(ii)  Kach  casting  receives; 

(A)  lns])ei:tion  of  100%  of  its  surface, 
using  visual  and  li(]nid  ])enetrant,  or 
ecpuvalent.  Inspection  methods;  and 

(B)  Inspection  of  slniclnrally 
significant  internal  areas  and  areas 
where  defects  are  likely  to  occur,  using 
radiographic,  or  ecjui valent.  in.s])ection 
methods. 

(iii)  Three  sample  castings  undergc) 
static;  tests  and  are  shown  to  meet  the 
strength  and  deformation  recjuirements 
of  §  25.305(a)  and  (h). 

(2)  A  casting  factor  of  1.25  or  greater 
may  he  used.  j)rovided  that  c^ach  c;a.sting 
receives: 

(i)  Inspection  of  lOOTo  of  its  surface, 
using  visual  and  licjuid  jjenetrant.  or 
ecpuvalent.  inspection  methods:  and 

(ii)  lns|)ection  of  structurally 
significant  internal  areas  and  areas 
where  defects  are  likely  to  occur,  using 
radiographic,  or  e(]uivalent.  in,s])ection 
methods. 

(3)  A  casting  factor  of  1.5  or  greater 
may  he  used,  provided  that  each  ca.sting 
receives  inspection  of  lOOTo  of  its 
surface  using  visual  and  licpnd 
])enetrant,  or  eciuivalent.  in.s])ection 
methods. 

(4)  A  ca.sting  factor  of  2.0  or  greater 
mav  he  used,  provided  that  each  ca.sting 
receives  insi)ection  of  lOOTo  of  its 
surface  using  visual  inspection 
methods. 

(5)  'I'he  numher  of  ca.stings  per 
|)rodnction  hatch  to  be  inspected  by 
non-visual  methods  in  accordance  with 
|)aragraphs  (d)(2)  and  (d)(3)  of  this 


sec;tion  may  he  reduced  when  an 
a])])roved  (luality  control  |)rocedure  is 
established. 

■  4.  Amend  25.083  by  redesignating 
the  introductory  text  as  paragra|)h  (a), 
redesignating  i)aragra])h.s  (a),  (h),  and  (c) 
as  paragrajihs  (a)(1).  (a)(2),  and  (a)(3) 
re.s])ectively,  and  adding  ])aragraphs  (h) 
and  (c)  to  read  as  follows: 

§25.683  Operation  tests. 

(a)  It  must  he  shown  by  o])eration 
tests  that  when  ])ortion.s  of  the  control 
system  subject  to  pilot  effort  loads  are 
loaded  to  80%  of  the  limit  load 
specified  for  the  sy.stem  and  the 
powered  ])ortion.s  of  the  control  system 
are  loaded  to  the  maxinunn  load 
expected  in  normal  o])eration.  the 
system  is  free  from — 

(1 )  Jamming; 

(2)  Kxce.ssive  friction:  ami 

(3)  Exce.ssive  deflection. 

(h)  It  must  he  shown  by  analysis  and, 
where  nece.ssary.  by  tests  that  in  the 
presence  of  deflections  of  the  air|)lane 
structure  due  to  the  separate  application 
of  ])itch,  roll,  and  yaw  limit  maneuver 
loads,  the  control  system,  when  loaded 
to  obtain  the.se  limit  loads  and  oi)erated 
within  its  o])erational  range  of 
deflections,  can  he  exercised  about  all 
control  axes  and  remain  free  from — 

(1 )  jamming; 

(2)  Exce.ssive  friction; 

(3)  Disconnection,  and 

(4)  Anv  form  of  permanent  damage. 

(c)  It  must  he  shown  that  under 

vil)ration  loads  in  the  normal  flight  and 
ground  operating  conditions,  no  hazard 
can  result  from  interference  or  contact 
with  adjacent  elements. 

■  5.  Revise  §  25.721  to  read  as  follows; 

§25.721  General. 

(a)  The  landing  gear  system  must  he 
designed  so  that  when  it  fails  due  to 
overloads  during  takeoff  and  landing, 
the  failure  mode  is  not  likely  to  cause 
sjjillage  of  enough  fuel  to  constitute  a 
fire  hazard.  The  overloads  must  he 
a.ssumed  to  act  in  the  u])ward  and  aft 
directions  in  combination  with  side 
loads  acting  inboard  and  outboard.  In 
the  absence  of  a  more  rational  analysis, 
the  side  loads  must  he  a.ssumed  to  he  u|) 
to  20%  of  the  vertical  load  or  20%  of  the 
drag  load,  whichever  is  greater. 

(h)  The  airplane  must  l)e  designed  to 
avoid  any  ru])ture  leading  to  the  spillage 
of  enough  fuel  to  constitute  a  fire  hazard 
as  a  result  of  a  wheeks-up  landing  on  a 
])aved  runway,  under  the  following 
minor  crash  landing  conditions; 

(1)  hnj)act  at  5  feet-i)er-.second  vertical 
velocity,  with  the  airplane  under 
control,  at  Maximum  Design  handing 
\\T)ight — 

(i)  With  the  landing  gear  fully 
retracted  and,  as  separate  conditions. 


(ii)  With  any  other  combination  of 
landing  gear  legs  not  extended. 

(2)  Sliding  on  the  ground,  with — 

(i)  The  landing  gear  fully  retracted 
and  with  u])  to  a  20°  yaw  angle  and.  as 
.separate  conditions, 

(ii)  Any  other  combination  ))f  landing 
gear  legs  not  extended  and  with  0°  vaw 
angle. 

(c)  For  configurations  where  the 
engine  nacelle  is  likely  to  come  into 
contact  with  the  grouml,  the  engine 
pylon  or  engine  monniing  must  he 
designed  so  that  when  it  fails  due  to 
overloads  (a.ssuming  the  overloads  to  act 
predominantly  in  the  upward  diret:tion 
and  .sejjarately,  j)redominantly  in  the  aft 
direction),  the  failure  mode  is  not  likelv 
to  cause  the  spillage  of  enough  fuel  to 
constitute  a  fire  hazard. 

■  ().  Amend  §  25.787  by  revising 
paragraph  (a)  to  read  as  follows; 

§25.787  Stowage  compartments. 

(a)  Each  com])artment  for  the  .stowage 
of  cargo,  baggage,  carry-on  articles,  and 
(Hjuipment  (such  as  life  rafts),  and  any 
other  stowage  compartment,  must  he 
designed  for  its  placarded  maximum 
weight  of  contents  and  for  the  critical 
load  distribution  at  the  appro])riate 
maximum  load  factors  corresponding  to 
the  specified  flight  and  ground  load 
conditions,  and  to  the  emergency 
landing  conditions  of  §  25.5()1  (h)(3) 
where  the  breaking  loo.se  of  the  contents 
of  such  com])arlments  could — 

(1)  (lause  direct  injury  to  occupants; 

(2)  Penetrate  fuel  tanks  or  lines  or 
cause  fire  or  ex])losion  hazard  by 
damage  to  adjacent  .systems;  or 

(3)  Nullify  anv  of  the  e.sca])e  facilities 
provided  for  use  after  an  emergency 
landing. 

If  the  air])lane  has  a  passenger-.seating 
i:onfiguration.  excluding  ])ilot  seats,  of 
10  seats  or  more,  each  stowage 
compartment  in  the  ])a.ssenger  cabin, 
except  for  under  .seat  and  overhead 
compartments  for  passenger 
convenieiu;e.  must  he  com])letely 
enclosed. 

***** 

■  7.  Amend  §  25.003  hv  revising 
paragraph  (d)  to  read  as  follows; 

§25.963  Fuel  tanks:  general. 

***** 

(d)  I'uel  tanks  mu.st,  so  far  as  it  is 
practicable,  he  designed,  located,  and 
installed  .so  that  no  fuel  is  relea.sed  in  or 
near  the  fu.selage,  or  near  the  engines,  in 
(luantities  that  wonld  constitute  a  fire 
hazard  in  otherwise  survivahle 
emergency  landing  comlitions,  and — 

(1)  Fuel  tanks  must  he  able  to  resist 
rupture  and  retain  fuel  under  ultimate 
hvdro.static  design  conditions  in  which 
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the  pressun;  P  witliin  llie  tank  varies  in 
accordance  witli  the  fornuila; 

P  =  KpgL 
Wlierc! 

P  =  fuel  i)n?ssur(?  at  (mcIi  point  within  the 
tank. 

p  =  tvpical  finl  densitx’. 

f>  =  acc.din'ation  due  to  ••ravitv. 

I.  =  a  nderiMKX!  distanct!  hetweini  the  point  of 
pn!ssun!  and  tin;  tank  fartlu^st  l)onndarv 
in  tlu!  dirciction  of  loadiii”. 

K  =  4. for  tli(!  forward  loading  condition  for 
those  parts  of  luid  tanks  ontsidc;  tin; 
fns(!la}>e  pressun;  l)oundarv. 

K  =  ?l  for  tlu;  forward  loading  condition  for 
those  parts  ol  fiu;l  tanks  within  tlu; 
fns(;lag(;  pn;ssnr(;  honndarv.  or  that  form 
part  of  the  fus(;lage  pr(;ssnr(;  honndarv. 

K  =  1 .5  for  tlu;  aft  loading  condition. 

K  =  3.0  for  tlu;  inboard  and  outboard  loading 
conditions  for  those;  ])arts  of  fiu;!  tanks 
within  tlu;  fnsi;lage  i)n;ssun;  honndarv. 
or  that  form  ])art  of  tlu;  fnsi;lag(;  |)n;ssnn; 
honndarv. 

K  =  1..T  for  tlu;  inboard  and  outboard  loading 
conditions  for  those;  parts  eef  fne;l  tanks 
ejiitsiele  the;  fnse;l;ige;  |)re;ssnre;  hemnehiry. 

K  =  ()  feir  the;  eleexemwiirel  le)aeling  e:e)nelitie)n. 

K  =  3  fe)r  the;  niewarel  leiaeling  e:e)nelitie)n. 

(2)  For  those  |)art.s  of  wing  fuel  tanks 
near  the  fusedage  err  n(;iir  the  engines, 
the  greuiter  etf  the;  fne;!  |)ressnr(;s 
r(;snlting  from  itiiragraphs  (el)(2)(i)  ;mel 
(el)(2)(ii)  e)f  this  setetion  must  he  nsetel: 

(i)  The  fuel  ])ressures  r(;.snlting  from 
paragraph  (tl)(1)  of  this  setetion,  ami 

(ii)  The  htsser  of  the  two  folle)wing 
conditions: 

(A)  Fuel  prt;s.snr(;s  r(;snlting  fretm  the 
acc(;l(;ratie)ns  as  specified  in 
S  2.'j..'i(il(l))(.8)  considering  the  fuel  tank 
hill  of  fuel  at  maximum  fuel  deinsity. 
Fuel  preissureis  hiiseel  on  the  U.Og 
forward  accetleratiem  niiiy  he  calculated 
using  tlu;  fu(;l  static  hi;<id  eepial  to  the 
.streamwi.se  local  chord  of  the  tank.  For 
inboard  and  outhoarel  conditions,  an 
acceleration  of  1.5g  may  be  used  in  lieu 
of  8.0g  as  .sp(;cified  in  §  2.'5..')(il  (l))(8), 
and 

(13)  Fuel  pre.ssures  resulting  from  the 
acc(;lerations  as  specifi(;d  in 
2.'S..'>(i1  (h)(3)  consielering  a  fuel  volume 
heyond  8.'5%  of  the  maximum 
|)ermi.ssihle  volume  in  each  tank  using 
the  static  head  associated  with  the 
fuel  lev(;l.  A  tyiiical  density  of  the 
appro])riate  fuel  may  he  u,s(;d.  For 
inhoard  and  onthoard  conditions,  an 
acceleration  of  l..'5g  mav  hi;  u.sed  in  lien 
of  3.()g  as  sjiecified  in  2.')..')(il  (1))(3). 

(3)  Fuel  tank  internal  harriers  and 
haflles  may  hi;  considered  as  solid 
honndaries  if  shown  to  he  effective  in 
limiting  fuel  flow. 

(4)  f'or  each  fuel  tank  and 
surrounding  airframe  structure,  the 
effects  of  crushing  and  .scrajiing  actions 
with  the  ground  slioidd  not  cause  the 
spillage  of  enough  fuel,  or  generate 


temi)eratures  that  would  constitute  a 
fire  hazard  under  the  conditions 
spec.ified  in  2.'i.721  (h). 

(.'i)  luiel  tank  installations  must  he 
such  that  the  tanks  will  not  rupture  as 
a  result  of  an  engine  pylon  or  engine 
mount  or  landing  gear,  tearing  away  as 
.s])ecified  in  S2.'>.721(a)  and  (c). 
***** 

■  8.  Revise  §  2,').tH)4  to  read  as  follows: 

§25.994  Fuel  system  components. 

Fuel  system  components  in  an  engine 
nacelle  or  in  the  fuselage  must  he 
])rotected  from  damage  that  could  result 
in  spillage  of  enough  fuel  to  constitute 
a  fire  hazard  as  a  result  of  a  wheels-up 
landing  on  a  paved  runway  under  each 
of  the  conditions  prescribed  in 
§2.5.721(1)). 

lssui;il  in  Washiiiglim.  DCi.  on  l'’i'l)riiarv  14. 
2013. 

Dni'eiula  I).  Bakor, 

Direclor.  Aircraft  (Jarlificalion  Scrricc. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-201 3-0026;  Airspace 
Docket  No.  13-ANM-3] 

Proposed  Amendment  of  Class  E 
Airspace;  Bend,  OR 

AGENCY:  Federal  Aviation 
Administration  (I'^AA).  DO'l’. 

ACTION:  Notice  of  proposed  rnlemaking 
(NFRM). 

SUMMARY:  This  action  ijrojjo.ses  to 
modify  Class  E  airs])ace  at  13end,  OR  to 
accommodate  aircraft  departing  and 
arriving  under  Instrument  Flight  Rides 
(IFR)  at  Bend  Munici])al  Airport.  This 
action  would  enhance  the  .safety  and 
management  of  aircraft  oj)erations.  The 
geogra])hic  coordinates  of  the  airport 
would  also  he  updated. 

DATES:  Comments  must  he  received  on 
or  before  y\])ril  1.'),  2013. 

ADDRESSES:  Send  comments  on  this 
pro])osal  to  the  U.S.  flejiartment  of 
'rrans])ortation.  Docket  Operations.  M- 
30,  We.st  Building  Cronnd  Moor,  Room 
\V12-140,  1200  New  jersey  Avenue  SIC.. 
Washington,  DC  20500;  teiejihone  (202) 
300-0820.  You  must  identify  f'AA 
Docket  No.  FAA-201 3-0020:  Airspace 
Doc.ket  No.  13-ANM-3,  at  the  beginning 
of  your  comments.  You  mav  also  submit 
comments  through  the  Internet  at 
http:/ /www.raauUtlions. gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Roberts,  Federal  Aviation 


Administration,  OiJerations  Siijiport 
(iroup.  We.stern  Service  Center.  1001 
Lind  Avenue  S\V.,  Renton,  \VA  08057; 
telephone  (425)  203-4517. 

SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

Interested  parties  are  invited  to 
])artici])ate  in  this  ])ro])osed  rnlemaking 
l)y  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
pre.sented  are  iiarticularly  hel])ful  in 
develo])ing  reasoned  regulatory 
decisions  on  the  pro])o.sal.  Comments 
are  sjiecifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
asjiects  of  the  jiropo.sal. 

(Commnnications  should  identify  both 
docket  numhers  (FAA  Docket  No.  FAA- 
201 3-()()2(3  and  Airspace  Docket  No.  13- 
ANM-3)  and  he  submitted  in  triplicate 
to  the  Docket  Management  System  (see 
ADDRESSES  section  for  addre.ss  and 
])hone  numher).  Yon  mav  also  submit 
comments  through  the  Internet  at 
http://\\'iv\v.ivgul(it  ions. gov. 

(Commenters  wishing  the  h'AA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  self-addressed  stamped 
])ostcard  on  which  the  following 
statement  is  made:  “Comments  to  FAA 
Docket  No.  FAA-2()1 3-()()2()  and 
Airs])ace  Docket  No.  13-ANM-3”.  The 
postcard  will  he  date/time  stam])ed  and 
returned  to  the  commenter. 

All  communications  received  on  or 
before  the  sjiecified  closing  date  for 
comments  will  he  c.onsidered  before 
taking  action  on  the  jiroposed  rule.  The 
proposal  contained  in  this  action  mav 
1)1;  changed  in  light  of  comments 
received.  All  comments  submitted  will 
he  available  for  examination  in  the 
])nhlic  docket  both  before  and  after  the 
closing  dale  for  comments.  A  report 
summarizing  each  suh.stanlive  public 
c.ontact  with  FAA  ])ersonnel  concerned 
with  this  rulemaking  will  he  filed  in  the 
docket. 

Availability  of  NPRM’s 

An  electronic  copy  of  this  doenment 
may  he  downloaded  through  the 
Internet  at  htlp://iv\v\v.ivgul(it ions.gov. 
Recently  published  rulemaking 
documents  can  also  he  accessed  thiongh 
the  FAA’s  Web  ])age  at  http:// 

WWW  .f (io.gov/airports_oirtraffic/ 

(hr JraffieJ publications/ 
airspace _(nn(m(bn(n(ts/. 

You  may  review  the  public  docket 
containing  the  piopo.sal.  any  comments 
received,  and  any  final  disposition  in 
jier.son  in  the  Dockets  Office  (see  the 
ADDRESSES  section  for  the  address  and 
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phono  iiuinl)(;r)  l)(!t\voon  ‘):()()  a. in.  and 
5:00  ]).in.,  Monday  through  Friilay. 
except  federal  holidays.  An  informal 
docket  may  also  he  examined  during 
normal  l)nsin(;ss  hours  at  the  Northwest 
Mountain  Regional  Office  of  tin;  f’cMleral 
Aviation  Administration.  Air  Traffic 
Organization,  Western  Service  (ienter, 
Opcaations  Sn])])ort  Orou]),  1001  hind 
Avenue  S\V.,  Renton,  \VA  08057. 

Persons  intcacisted  in  laang  placed  on 
a  mailing  list  for  futnn!  NPRM's  should 
contact  the  FAA’s  Office  of  Rulemaking. 
(202)  207— 0077,  for  a  copv  of  Advisory 
Oircnlar  No.  11-2A,  Notice  of  Propo.sed 
Rulemaking  Distrihution  System,  which 
describes  the  application  proctalure. 

Th(!  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14  Code  of  Federal  Regulations 
(14  CFR)  Part  71  hy  modifying  Class  H 
airs])ace  extending  upward  from  700 
feet  above  the  surface  at  Bend 
Municipal  Airi)ort,  Bend,  OR. 

Additional  airspace  is  needed  to 
accommodate  Area  Navigation  (RNAV) 
(ilohal  Positioning  Sy.stem  (CPS) 
standard  instrument  approaches  and 
de])artures  at  the  Air])ort.  This  action  is 
necessary  for  tlu;  safety  and 
management  of  aircraft  d(!i)arting  and 
arriving  under  IFR  operations  at  Bend 
Municipal  airj)ort.  The  geograjihic 
coordinates  of  the  airiiort  would  akso  he 
ni)daled.  Class  F  airs])ace  designatic)ns 
are  published  in  paragraph  0005  of  FAA 
Order  7400.9VV,  dated  August  8,  2012. 
and  effective  Se])temher  15.  2012.  which 
is  incorporated  by  reference  in  14  CFR 
Part  71.1.  'Hie  Class  E  Class  E  airspac(! 
designations  are  published  in  paragraph 
(i005,  of  FAA  Order  7400. ttW.  dated 
August  8,  2012,  and  effective  September 
15.  2012.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Cla.ss  E 
airspat;e  designation  listed  in  this 
doc:ument  will  he  jmhlished 
suhsequentlv  in  this  Order. 

The  FAA  has  determined  this 
l)ro])o.sed  regulation  only  involves  an 
(istahlished  l)odv  of  technical 
regulations  for  which  frecpient  and 
routine  amendments  are  necessarv  to 
keep  them  opiaationally  current. 
Thenifore,  this  proposed  regulation;  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12800;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
f'R  11034;  Fehruarv  20.  lt)70):  and  (3) 
does  not  warrant  pre])aration  of  a 
regulatorv  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  this  propo.sed  rule,  when 
jH'omulgated,  would  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act. 

The  FAA's  authority  to  i.ssue  ruhis 
regarding  aviation  .saletv  is  found  in 
'I'itle  4‘)  of  the  II.S.  (iode.  .Suhtitlt!  1 . 
.S(!ction  !()(>,  describes  the  authoritv  for 
the  lv\A  Administrator.  Subtitle  Vil, 
Aviation  Programs,  describes  in  more 
detail  the  .scope  of  tin;  agenc.y’s 
authority.  'Phis  rulemaking  is 
])romulgat(!d  und(;r  the  authority 
d(!scrihed  in  Subtitle  VII,  Part  A, 

Suhpart  1.  Section  40103.  Under  that 
.sec;tion.  the  FAA  is  charged  with 
IJrescrihing  regulations  to  assign  the  use 
of  the  airspace  neces.sary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
air.s]iace.  This  regulation  is  within  the 
.sc:o])e  of  that  authority  as  it  would 
modify  t.ontrolled  airspace  at  Bend 
Municipal  Airport,  (IR. 

This  propo.sal  will  he  subject  to  an 
environmental  analvsis  in  accordance 
with  FAA  Order  1 0.50.1  E, 
“Envirommmtal  Imi)act.s:  Policies  and 
Procedures”  prior  to  anv  FAA  final 
rijgulatorv  action. 


williin  2.2  inilcis  (sidi  sid(!  of  tlio  338°  radial 
(ixtonding  from  the  4.3  mih;  radius  to  (>..5  NM 
iiorlliwcst  of  tlu!  air])ort.  and  1.0  mile  (uich 
sid(!  of  the  airport  3(>()°  radial  from  the  4.3 
mile  radius  to  (i.O  miles  norlli  of  the  air))orl. 
and  1..^  miles  each  side  of  the  183°  radial 
from  the  4.3  milc!  radius  to  0.3  miles  south 
from  lh(!  airport:  that  airsi)ace  (ixtmiding 
U|)\vard  from  1.200  hud  above;  the  surface 
l)oun(h;d  hv  a  lim;  extending  from  lal. 
44°0!)ol"N..  long.  121°21'0.5"  \Y..  to  lal. 
44°14'29"  N..  long.  121°0(i'.50"  \V..  to  lal. 

44  27'24"  N..  long.  121°ir)'42"  \V..  to  lal. 

44  23'11"N..  long.  121°30'1()"  \V..  thence  to 
the;  |)oinl  of  h(;ginning. 

Is.su(;d  in  .Seattle.  Washington,  on  Fehruarv 
1.5.2013. 

(dark  Desing, 

M(in(igt;r.  Opamtioiis  Support  (iroiip.  W'oslorn 
Soixico  ConU'v. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 


List  of  Subjects  in  14  CFR  Part  71 

Airs])ac(!.  Inc()r|)i)ratii)n  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  ])ropose.s  to 
anumd  14  (iFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  II.S.C;.  l()(i(g),  40103.  40113. 
40120:  F.(F  10854.  24  FR  9505.  3  CI  R.  1959- 
1903  C'.oni])..  ]).  389. 

§71.1  [Amended] 

■  2.  The  incorporation  hv  reference  in 
14  (iFR  71.1  of  the  Imderal  Aviation 
Administration  Order  7400. 9\V, 
Airspace  Designations  and  Rejiorting 
Points,  dated  August  8,  2012,  and 
effective  .Septemi)er  15,  2012  is 
amembul  as  follows: 

P(irap,r(iph  (i()()5  (Jloss  E  (lirspoca  oroos 
a.xiondin}’  iipndid  froni  700  fool  or  nioro 
ahovo  I  ho  siirfooo  of  I  ho  oorlh. 
***** 

ANM  OR  F5  Bend,  OR  IModitied) 

Bend  Municipal  Airimit.  OR 

(Eat.  44  '0.5'40"  N..  long.  121°12'01"  \V.) 

't  hat  airspace  exliinding  u|)\vard  from  700 
fec;l  above;  the;  surface  within  a  4.3  mih; 
radius  of  B(;nd  Municiiial  Airport,  and 


44  CFR  Part  201 

[Docket  ID:  FEMA-201 2-0001] 

RIN  1660-AA77 

Change  in  Submission  Requirements 
for  State  Mitigation  Plans 

AGENCY:  Federal  Emergency 
Management  Agency.  DIES. 

ACTION:  Notice  of  })roi)osed  rulemaking. 

SUMMARY:  This  propo.sed  rule  revises  the 
Federal  Ennirgency  Management  Agency 
(FEMA)  Mitigation  Planning  regulations 
in  order  to  reduce  the  fretjuency  of 
.Standard  State  and  Enhanced  .State 
Mitigation  Plan  updates  by  extending 
the  update  requirement  from  3  to  5 
years. 

DATES:  Comment  on  the  proposed  rule, 
including  the  Paperwork  Reduction  Act 
information  collection,  is  due  on  or 
before  Ajiril  30.  2013. 

ADDRESSES:  You  mav  submit  comments, 
identified  by  Docket  ID:  E'EMA-2012- 
0001 ,  hv  one  of  the  following  methods: 

h'odonil  olhilonuikino  Portal:  http:// 
w'lvw.rooiilations.gov.  Follow  the 
instructions  for  submitting  comments. 

Mail /I  land  Dolivarv/doariar: 
Regulatorv  Affairs  Division.  Office  of 
Chief  (Counsel.  Federal  Emergency 
Management  Agenev.  500  C  .Street  .SW.. 
Washington.  DC  20472-3100. 

To  avoid  du|)hcation.  plea.se  use  only 
one  of  these  methods.  All  comments 
received  will  he  posted  without  change 
to  http://\v\\'\v.rognlations.go\'.  including 
any  personal  information  provided.  E’or 
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instructions  on  suhinitting  comments. 

.see  tlie  l^uhlic  Participation  j)ortion  of 
tlie  SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Sharrocks.  Hram:li  (liiel. 
A.ss<!.ssment  and  I’lanning  Branch.  Risk 
Analysis  Division.  Federal  Insurance 
and  Nlitigation  Administration.  DHS/ 
FFMA.  IHOO  South  Bell  Street. 

Arlington.  VA  2()."i98-3()30.  Phone:  (202) 
(i4()-270(i.  Facsimile:  (202)  040-27»7. 
I'jnail: 

Fnultni(:k.Sluur()(:ks<(lft;iu(t.(lhs.<>(n’. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Abbreviations 

(il-'R  Codt!  (it  I-'edtTal  Regulations 
D.MA  2000  Disaster  Miligalioii  Act  of  2000 
1)1  kS  Depai Imeiil  of  1  loineland  .S(!curily 
FA  Fnviroiiinental  AssessnuMil 
Fl.S  Fnvironinental  lin|)a(:t  .StatiMiient 
FFMA  Ffsleral  Finergcnicx  ManageinenI 
Agency 

FMA  Mood  Miligalion  Assistance! 

F()l,\  Fniedoin  of  Infonnation  .Xct 
IIMA  tla/.<n'd  Mitigation  Assistance 
llMCl’  Hazard  Mitigation  Crant  Program 
H  R  Interim  Final  Rule! 

NFPA  National  fan  ironmental  Policy  .\ct 
of  1000 

NFIP  National  Flood  Insurance!  Pre)gram 
NPRM  Ne)lie:e!  e)f  Pre)])os<!el  Rule!making 
OMH  ()ffie:e-  e)f  Manage!nie!nl  anel  Huelge!! 
PDM  Pre!-l)isast(!r  Mitigalie)n 
PRA  Pape!r\ve)rk  Rt!ilue:lie)n  Ae.l  e)f 
RFC  Re!p(!lilive!  Floe)el  (Haims 
RIN  Re!gidale)ry  leleinlifie!!'  Numlie!! 

.Staflejrel  .\e:l  Reil)(!rl  '1".  .Staffe)rel  l)isasle!r 
Re!lie!f  anel  i;me!rge!ne:\  ,\ssistane:e!  Ae:l.  as 
aine!nele!el 

.SRI,  ,Se:ve!re!  Re!|)e!tili\  e!  I,e)ss 

Tal)h;  of  Contents 

I.  Public:  Partic  ipation 
/\.  Privae;y  ,\e:l 

B.  .Submission  of  Se!nsitive!  Information 
(',.  Public;  Meciting 
1).  Public:  Input 

II.  Hac:kgrouncl 

,'\.  Disastc!]-  Mitigation  Ac:t  of  2000 

B.  Hazard  Mitigation  .•\ssistanc:c! 

(i.  Rc!gulatory  History 

1).  l)isc;ussic)n  of  the  NPR.M 
F.  .Stakc!bolclc!r  lnvolvc!mc!nt 
F.  Pro]>osc!cl  Rc!\  isions 

C.  lmplc!mc!ntation 
HI.  Rc!gnlalc)ry  ,\nalysc!s 

A.  Fxc:c:utivc!  ()rclc!r  12H(i0.  Rc!gnlalorv 
Planning  and  Rc!vic!\v  and  Fxc!c:ntivc! 
Orcic!!'  lO.atiO.  lin|)roving  Rc!gulalion  and 
Rc!gulatc)rv  Rc!vic!\v 

B.  Rc!gidalory  Flc!xibility  Ac:t 

C.  llnfuncl(!cl  .Manclatc!s  Rc!form  ,\c:l 

I).  Pa|)C!r\vork  Rc!duc:lion  /\c;l  (PR,\)  of  lOOi 
Iv  National  Fnvironmc!nlcd  Pc)lic:v  Ac:l 
(NFPA)  of  1000 

F.  Fxc!c:utivc!  ()rclc!r  1017.5.  Consnilation 
and  C.oordination  With  Indian  Tribal 
{iovc!rnmc!nls 

C.  Fxc!c:utivc!  OrcIc!!'  10132.  Fc!dc!ralism 
11.  Fxc!c;utivc!  Orclc!r  12000.  Taking  of 
Private  Prc)|)C!rty 


1.  Fxc!c:ulivc!  Ordc!!'  1 2808.  Fnvirc)nm(!ntal 

justic.c! 

|.  Fxc!c:utivc!  Ordc!!'  12088.  Civil  )ustic:c! 

Rc!fc)rm 

K.  l']xc!c:utive  ()rdc!r  10045.  Protc!c:lion  of 

Cbildrc!n  From  l‘aivironmc!nlal  llcsdtb 

Risks  and  .Safc!tv  Risks 
1,.  Fxc!c.u1ivc!  {)rd(!r  11088.  Floodplain 

Managc!mc!nl 

I.  Public  Piirticipation 

Interested  ])c!r.sc)ns  are  invited  to 
piirtici])ate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments  on  all  aspcicts  of  this  Nt)tic:c! 
of  Propo.sml  Rulemaking  (NPRM). 
Comments  that  will  provide  the  most 
assistance  to  the  Fedcnal  Ennngency 
Management  Agency  (Fl-IMA)  in 
develojiing  this  rule  will  refer  to  <i 
spcicific  provision  of  the  NPRM,  c!xplain 
the  reason  for  any  comments,  and 
include  other  information  or  authority 
that  sup])orts  such  comments.  ,-\ll 
comments  rc;ceivecl  will  be;  ])osted. 
without  change,  to  http:// 
wwiv.ra^iihitions.^ov  i\nd  will  include 
any  ])C!r.sonal  information  you  have 
jtrovided.  If  you  suhmit  it  c;omment. 
jileasc!  inchidc!  the  Doc:ket  ID  for  this 
nilemitking,  F’EMA— 2()12-()()()1.  intlit:ate 
thc!  spc!cific  scjction  of  this  documc:nt  to 
which  each  comment  aiijilies.  and 
provide!  a  rcxison  for  each  suggcistion  or 
recommendation. 

A.  Privacy  Acl 

PliMse  he  awarc!  that  anyone  is  able  to 
sc!:irt:h  the!  e!le!e;tre)nie;  feerin  e)f  all 
e:onnnents  re!e:e!ive!el  intei  :mv  etf  enir 
eleteketshy  the  name  eefthe  inelivieluiil 
whe)  suhmitteel  the  e:omme!nt  (or  signeel 
the  ceimmeint.  if  suhmitteel  etn  hedialfeif 
an  asse)ciation.  husine!.s.s.  liihetr  union, 
e:te;.).  You  may  want  te)  rendenv  the 
Feeleral  De)e:ke:t  Memagemeent  System 
system  of  ree;e)rds  notice  puhlisheul  in 
the  Federal  Register  een  Mare;h  24.  2005 
(70  FR  15080). 

B.  Siil)niission  ol  ScnsHivc  Infonnation 

De)  ne)t  suhmit  e:e)mments  tlnit  ine;luele 
trade  .se!crets,  t;oniielential  ce)mme!re;i;il 
e)r  finane:ial  infe)rmatie)n  te)  the  puhlie: 
ingulatory  eloe:ke!t.  Pleeise  suhmit  sue:h 
e:e)nnne!nts  sepiinttely  fre)m  e)the!r 
t;omme!nt.s  em  the!  rule.  CommeMits 
e:e)nt:iining  this  type!  e)f  infe)rmatie)n 
shenilel  he!  a|)i)re)pri;ite!ly  mitrke!el  as 
e:e)ntaining  sue:h  infeermatiem  anel 
suhmitteeel  by  meiil  te)  the  iiddre!ss 
’  .spe!e;ifie!cl  in  the!  ADDRESSES  se!e:tie)n  e)f 
this  Nl’RM.  If  FliMA  re!e:e!ive!.s  a  re!epie!st 
te)  examine  or  e;e)py  this  infe)rmatie)n, 
FEMA  will  tre!at  it  as  :mv  e)the!i  reeiuesl 
uneler  the  Free!ele)m  e)f  Inlormation  Ae;t 
(FOIA).  5  U.S.C.  552,  anel  the 
Departme!nt  e)f  He)melanel  .Se)e:uritv 
(DH.S)'.s  FOIA  re!gulation  feeunel  in  0 


Ceeele  e)f  Federal  Re!guhitions  (CFR)  Peirt 
5  ;mel  FEMA’s  re!gulatie)ns  feeunel  in  44 
(;FR  part  5. 

Pnhiic  Meeting 

Id'iMA  ele)e!.s  ne)t  |)l;m  te)  he)lel  ei  ])id)lie: 
me!e!ting  e)n  this  NPRM.  hut  ye)u  may 
suhmit  it  re!e]ue!st  lor  e)ne!  at  the  ;ielelre!ss 
spe!e;ifie!el  in  the  ADDRESSES  se!e:lie)n  e)f 
this  NPRM  explaining  whv  e)ne!  we)ulel 
he!  he!ne!fie:ial.  If  FEMA  eledermines  that 
a  ])uhlie:  me!e!ting  weeidel  aiel  this 
ruleiimiking.  F’liiMA  will  he)lel  e)ne  at  a 
time  anel  |)lae;e  announe;e!el  by  a  ne)tie:e! 
in  the  Federal  Register. 

D.  Public  Input 

FEMA  we!le;e)mes  e:omme!nts  e)n  all 
;ispe!e:ts  e)f  the  reigulatory  analysis: 
|)artie:ularly  ceemments  reigareling  the 
e:o.st  and  benefit  estimates  of  this 
ridemaking,  as  well  as  the  a.ssum|)tie)ns 
used  te)  derive  the)se  e!.stimates. 

Ce)n)ments  that  would  he  me).st  useful 
eire  the)se!  tlnit  ine:hiele!  sup])e)rting  elata 
;mel/e)r  pre)vide  suggestie)ns  that 
ele!e:re!a.se)  e;e).st  e)r  ine:re!;ise!  he!ne!fits,  while 
still  e)htaining  .State!  Mitigiitie)n  Planning 
e)hji!e:tive!S. 

II.  Background 

Ihiziird  mitigiitie)!!  is  anv  sustiune!el 
iie;tie)n  take!n  te)  re!elue:e!  e)r  eeliminate  le)ng- 
teerm  risk  le)  pe)e)ple!  anel  ])re)pe!rty  freein 
initunil  hei/.iirels  :mel  their  efieeits.  The! 
purpe)se  e)f  heizarel  initigatie)n  pl.mning 
is  te)  identify  pe)lie:ie!s  anel  ae;tie)ns  theit 
e:an  he  imi)le)me!nte!el  eever  the  leeng-teerm 
le)  re!due:e!  risk  anel  future  leesses. 
Mitigalie)!!  |)lan.s  Ibrm  the  Ibimdatie)!)  Ibr 
a  e;onnnunitv’s  leeng-tenin  stniteegv  te) 
re!elue;e  elisaster  lo.sse!s  and  hrenik  the 
cye;le  of  elisaster  diimage!,  re!e:e)nstrue:tie)n. 
anel  re])e!ate!el  elamage.  The  ])lanning 
pre)e;ess  is  as  iinport.mt  as  the  plan  itself, 
it  e;re!ate!s  a  fi'amework  fe)r  risk-haseel 
eleeiision  m.iking  to  re!ehu:e  elamage  to 
lives.  ])re)pe!rty,  anel  the  ee:e)ne)my  from 
future  disasters.  .State,  Tribal,  anel  loe:al 
governmemts  benefit  from  mitigatieen 
planning  by  ielentifying  puhlicly- 
ae;e:e!])teel  ce).st-e)ffe!e:tive  iie:tie)ns  feer  risk 
re!elue:tie)n,  foe:using  rese)ure;e!S  e)n  the 
greiate.st  risks  anel  vulnenihilities,  anel 
hnileling  partne!rshi])s  by  involving 
])e!e)])le,  eerganizatieens.  anel  businesses. 
The!  phmning  ])re)e:e!.ss.  ;mel  mitigatieen 
phms.  ibste!)’  e!elue:atie)n  anel  aweirene.ss  e)f 
Inizaiels  ;mel  risk,  e;e)nnnunie:ate! 

|)rie)ritie!s  tei  .steite  anel  Feuleeral  e)ffie:i;ils, 
anel  align  risk  re!elue:tie)n  with  e)the!r 
e:e)nnnunitv  e)hje!e:tive!S,  sue;h  as 
e:e)nnnunity  ele!vele)])me!nt.  .State,  Tribal, 
iinel  le)e:al  ge)vernments  ;ire  re!C|uire!el  te) 
elevelop  a  hazarel  mitigatie)n  ])lan  as  ei 
e:e)nelitie)n  for  re!e:eiving  c:e!rt<nn  tyj)e!S  e)f 
Feeleral  ne)n-emerge!ne;y  disaste!r 
assistance. 


13846 


»„„U.,r/V„l.  7«.  N,,.  41/FmU,y.  1.  Z013/Fmposea  Rute 


/\.  DisasUu-  Mitioation  Act  oj  2000  ^ 

'rho  Disastor  Mitit-ation  Act  oi  2()()() 

(DMA  2000),  Public  Law  100-300,  114 

Stat  1002.  anuMuUul  the  Kol)urt  1 . 

Slaliord  Disaster  Keliui  and  Kinorooncy  j 

Assistance  Act  (Stalford  Act)  and 
provided  an  opportunity  tor  .States, 

■rril)es.  and  local  governments  to  take  a 

new  and  revitalized  ai)i)roach  to 

mitigation  planning.  Section  104  ot 
DMA  2000  continued  the  retpurement 
idr  a  State  mitigation  i)lan  as  a  condition 
of  non-emergenev  disaster  assistaiu:e. 
and  created  incentives  lor  increased 
coordination  and  integration  ol 
mitigation  activities  at  the  State  level. 

DMA  2000  reiiealed  .Section  400  oi  the 
.Stafford  Ai:t.  which  reijnired  mitigation 
Ilians  and  the  use  of  minimnm  (1 

standards,  and  rejilaced  it  with  two  fo 

seiiarate  sections  of  the  law;  Mitigation 
planning  in  section  322  (codified  at  42  ai 
II  SC  'ilOii),  nnd  minimnm  codes  and  d 
stamlards  in  section  323  (codified  at  42  tl 
IJ  S  C  .^lO.'ia).  FEMA  previously 
implemented  section  40t)  through  44  (1 

CER  jiart  200,  Snhpart  M,  The  DMA  0 

2000  planning  reiinirements  were  1^ 

placed  in  44  CFK  part  201  to  reileil  the  ( 
broader  relevance  of  planning  to  all  i 

FliMA  mitigation  jirograms.  while  the 
minimnm  .standards  remained  in  44  < 

CFK  part  200,  Snh])art  M.  ' 

Section  104  of  DMA  2000  and 

FEMA’s  imiilementing  regulations 

emiihasize  the  need  for  State.  Trihal. 
and  loc.al  entities  to  closely  coordinate 

mitigation  planning  and 

implementation  efforts.  The  planning 
process  jirovides  a  link  between  .State, 
Trihal  and  local  mitigation  programs. 

Both  State  level  and  local  jilans  .should 
incorporate  mitigation  implementation 
strategies  and  snstainahle  recoveiy 
actions.  FEMA  also  recognizes  that 
..overnments  are  involved  in  a  range  ol 
planning  activities  and  that  mitigation 
plans  mav  be  linked  to  or  reierence 
hazardous  materials  and  other  non- 
natural  hazard  plans.  Improved 
mitigation  planning  will  result  in  a 
better  understanding  of  risks  and 
vulnerabilities,  as  well  as  exiiedite 
imidementation  of  measures  and 
activities  to  reduce  those  risks,  both  jire- 
and  post-disaster. 

DMA  2()()()  included  a  iirovision  tcir 
im:reased  Federal  funding  fur  hazard 
mitigation  measures  for  States  with 
approved  mitigation  iilans.  42  D.S.f,. 
.'■iKifife).  FEMA  implemented  this 
Iirovision  through  development  of  a 
new  two-tiered  State  mitigation  plan 
l)ro(;ess;  Standaril  State  Mitigation 
Flans,  which  allow  a  State  to  receive 
Hazard  Mitigation  Crant  Program 
(HMCP)  funding  ranging  Iroin  7.3  to  13 
percent  of  disaster  grants  awarded  by 


FEMA.  depending  on  the  total  estimated  otlu 
elieihle  Stafford  Act  disaster  assistance.  be  a 
anil  Enhanced  State  Mitigation  Plans  pm 

which  allow  a  State  to  receive  HM(d  HM 

funds  based  on  20  percent  ot  the  total  gov 
estimated  eligible  Stafford  Act  disaster  acti 

assistance.  44  CF'R  201 .3.  Enbanced  the 

State  Mitigation  Plans  must  meet  the  am 

nuiuiremeiits  for  .Standard  State  de\ 

Mitigation  Plans  at  44  Cl'R  201.4  and  snl 

must  also  demonstrate  that  the  .State  has 
developed  a  comprehensive  mitigation 

program,  that  it  effectively  uses  , 

available  mitigation  funding,  and  that  it 
i.s  capable  of  managing  the  increaseil 
funding.  ou 

B.  H(r/.(ird  Mitigation  Assistance  pr 

FEMA's  Hazard  Mitigation  Assi.stance  pi 

(HMA)  grant  programs  provide  tunding  ui 
for  eligible  mitigation  activities  that  p« 

reduce  disaster  losses  and  protect  hie  u 

and  propertv  from  future  disaster  n 

damages.  Ciurrentlv,  FEMA  administers  o 

the  following  1  IMA  grant  programs; 

•  flazard  Mitigation  Crant  Program  I 

(HMCP)  assists  in  implementing  long-  g 

term  hazard  mitigation  measures  f 

following  Presidential  disaster  i 

declarations.  Funding  is  available  to  1 

implement  pro)e(;ts  in  , 

.State,  'fribal.  and  local  iiriorities.  1  IMCd 
grants  may  fund  the  niidating  oi 
mitigation  plans. 

•  Pre-Disaster  Mitigation  (1  DM) 
provides  funds  on  an  animal  basis  lor 
hazard  mitigation  planning  and  the 
imiilementation  of  mitigation  project^s 

prior  to  a  disaster.  The  goal  ol  the  PDM 
program  is  to  redu(;e  overall  risk  to  the 
poinilation  and  structures,  while  at  the 
same  time  reilucing  relianc.e  on  Federal 
d  funding  from  ac.tual  disaster 
n  declarations.  PDM  grants  may  hind  the 
updating  of  mitigation  plans. 

•  Flood  Mitigation  Assistance  (I  MA) 
d  provides  funds  on  an  annual  basis  so 
u  that  measures  c;an  he  taken  to  reduce  or 
eliminate  risk  of  flood  damage  to 
buildings  insured  under  the  National 
Flood  Insnranc.e  Program  (NFIP).  I’MA 
grants  may  fund  the  iiinlating  oi 

mitigation  plans 

•  Repetitive  Flood  C.laims  (R1  C) 
provides  funds  on  an  annual  basis  to 
reduce  the  risk  of  flood  damage  to 

'  individual  proiierties  insured  under  the 
)r  NFIP  that  have  had  one  or  more  c.laini 
1  pavmeiits  for  flood  damages 

•  .Severe  Repetitive  Loss  (SRL) 
provides  funds  on  an  annual  basis  to 
rediic.e  the  risk  of  Hood  damage  to 

,  residential  stru(;tures  insured  under  the 

NFIP  that  are  (pialified  as  SRL 
structures. 

0  FEMA’s  HMA  grants  are  provided  to 

eligible  applic.ants  (State.s/Tribes/ 

ol3  Territorie.s)  that,  in  turn,  provide 

1)V  subgrants  to  loc;al  governments  and 


other  eligible  entities.  Subgrantees  may 
be  a  State  agenc.y.  loc.al  government, 
jirivate  noniirofit  organization  (tor 
HMCP  onlv).  or  Indian  Tribal 
government.  Indian  Tribal  governments 
acting  as  a  subgrantee  are  a(;(;ountable  to 
the  State  grantee.  The  apiilic.ant  selec.ts 
and  prioritizes  siihaiiiilications 
developed  and  submitted  to  them  by 
siibapplic.ants.  These  subapplications 
are  submitted  to  FEMA  ioi 
(;ousideration  of  funding. 

Under  FF:MA’s  mitigation  grant 
Jirograms  there  is  a  standard  cost  share 
formula  in  whic.h  the  Federal 
government  jirovides  73  jierceiit  oi  the 
projec.t  cost  and  the  State  or  siiligraiitee 
Jirovides  23  jier(;ent.  In  general,  hazard 
mitigation  assistanc.e  is  restricted  to  a 
jierc.entage  of  total  Federal  c.ontrihutuins 
for  a  major  disa.ster.  whic;h  cuirently 
ranges  from  7.3  to  13  jierc.ent  dejiending 
on  the  estimated  aggregate  amount  ot 
Federal  grants  for  that  di.saster.  42 
H  S  C.  317l)(;(a).  Indian  Trihal 
aovernments  that  meet  the  reejuirments 
for  Enhanc.ed  State  Mitigation  Plans 
mav  also  he  considered  for  increased 
HMCP  fumling.  44  CFR  201. 3(e)(3). 


C.  Bvgnlatoir  Ilistoiy 

FEMA's  Februarv  20.  2002  Interim 
Final  Ride  (IFR).  entitled  "Hazard 
Mitiuation  Planning  and  Hazard 
Mitigation  (hant  Program."  07  FR  8H44 
imjilemented  sec.tion  322  ol  the  '^Ldiord 
Act  bv  adding  a  new  jiart  201  to  44  (.1*1  . 
The  IFR  dis(;ontinued  the  requirement 
under  former  section  400  (if  the  Staflord 
Ac.t  that  States  revise  their  mitigation 
jilan  after  every  disaster  dec.laratuin.  hut 
included  the  reejuirement  that  Stam  ard 
State  Mitigation  Plans  had  to  he  ujidatiid 
liv  November  1. 2003  '  and  resubmitted 
to  the  ajijirojiriate  Regional  Dire(;tor  tor 
ajijiroval  every  3  years  from  the  date  ot 
the  ajijiroval  of  the  previous  l^la'i 
order  to  continue  program  eligibility. 
Additionallv.  the  IFR  jirovided  (:nteria 
for  Enhan(;ed  State  Mitigation  Plans  and 
reejuired  that  for  States  to  be  eligible  tor 
the  20  Jierc.ent  HMCP  funding,  the 
Enhanc.ed  .State  Mitigation  Plan  must  be 
ajijiroved  bv  FEMA  within  the  3  years 
jirior  to  the  c.urrent  major  disaster 
declaration,  and  resuhmitted  lor 
ajijiroval  every  three  years.  O'l  Q(;tob(ir 
31, 2007.  FEMA  jiuhlished  a  Final  Rule 
adojiting.  without  substantive  changes, 
the  rtKjuiremeiits  tor  hazard  mitigation 

I  An  Oclohcr  1.201)2  riivision  (  liaiif-iMl  tin;  iljiU! 

|,v  whi.li  tin.  .SUuularcl  .State  Mitioati.ai  1  laos  lia.l 
t(il)e  ujHlattut  liDiii  Ni)V(!ml)iM-  1. 200.1  t<i  Nov  (Miila  i 
1  '004.  07  I  K  (0  512.  .\  suliseiniont  revision  on 
.September  Kl.  2004  jiroviileil  lor  a  0  inontli 
extension,  nj.  to  Max  1.  2005.  at  the 
(lovernor  or  Inilian  Tritial  leader.  00  I  K  .x..0.)4. 
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planning  pursuant  to  .section  322  oi  the 
Stafford  Act. 

Tal)l(!  1  displays  the  regulatory  history 
lor  the  mitigation  planning 


r(;(|uirements  listiul  in  201.3-201.5 
for  the  Standard  and  Fnhanced  .State 
Mitigation  Plan  niporting  nuiuirements. 


Currently,  tlusse  Plans  have  to  he 
u])dated  every  3  years. 


Table  1 


RIN 

Action 

Date 

Federal  Register 
citation 

Effect  on  §§201 .3, 
201.4,  &  201.5 

Changes  to  state  mitigation  plan 
requirements 

3067-AD22  . 

IFR  . 

2/26/02 

67  FR  8844  . 

Added  §§201.3, 
201.4,  &  201.5. 

States  must  have  approved  Standard 
State  Mitigation  Plan  by  November 
1,  2003  and  every  3  years  from  the 
date  of  the  approval  of  the  previous 
plan.  Enhanced  State  Mitigation 
Plans  resubmitted  to  the  appropriate 
Regional  Director  every  3  years.  For 
State  to  be  eligible  for  20  percent 
HMGP  funding,  the  Enhanced  State 
Mitigation  plan  must  be  approved  by 
FEMA  within  the  3  years  prior  to 
current  major  disaster  declaration. 

3067-AD22  . 

IFR  . 

10/1/02 

67  FR  61512  . 

Revised  §§201.3 
and  201.4. 

Changed  the  requirement  to  update 
the  Standard  State  Mitigation  Plan  to 
November  1 , 2004. 

1660-AA172  . 

IFR  . 

9/13/04 

69  FR  55094  . 

Added 

§201 .3(c)(7)  & 
Revised  §201.4. 

Allowed  a  6  month  extension  to  the 
deadline  for  the  Standard  State  Miti¬ 
gation  Plan,  up  to  May  1,  2005. 

1660-AA17  . 

Final  Rule . 

10/31/07 

72  FR  61552  . 

Finalized  Part  201 

Corrected  a  typographical  error  in 
§201.4(c)(2)(ii). 

1660-AA36  . 

IFR  . 

10/31/07 

72  FR  61720  . 

Revised  §201 .3  .... 

Removed  references  to  November  1 , 
2004  deadline  and  made  technical 
corrections. 

1660-AA36  . 

Final  Rule . 

9/16/09 

74  FR  47471  . 

Finalized  §201 .3  ... 

No  changes. 

n.  Discussion  oj  the  A7^/?A/ 

(Inrnmtly.  nmhir  tin;  mitigation 
|)lanning  regulations  found  at  44  (IFR 
Part  201.  State  Mitigation  Plans 
(Standard  and  Fnhanced)  are  r(;(|uired  to 
he  updated  evciry  3  yiiars  as  a  condition 
of  receiving  non-emergency  Stafford  Act 
assistance  ami  FEMA  mitigation  grants. 
This  proposed  rule  would  reduce  the 
frecjuency  of  Standard  State  and 
Enhanced  .State  Mitigation  Plan  ii|jdates 
hy  extending  the  update  nHiuirement 
from  3  to  5  \'(!ars. 

The  purpose  of  mitigation  planning  is 
to  develop  and  maintain  a  continuous 
process  leading  to  im])lementation  of 
actions  that  reduce  tin;  Nation's  los.ses 
from  future  natural  disasters  and 
jn'ornote  more  resilient  communities, 
thus  niducing  disa.ster  resjjonse  and 
r(!covery  costs.  Mitigation  j)lanning  may 
differ  from  other  types  of  planning  in 
that  this  inclusive  process  is  (hisigned  to 
encourage  coordination  with  other 
agencies.  stak(!holders.  programs,  and 
initiatives.  Enrth(;r.  in  ord(!r  to  he 
effective,  plans  must  be  relevant. 
Th(;refore,  §201 .4(d)  r(Hiuires  that 
mitigation  jjlans  he  reviewed  and 
revi.s(;d  to  reflect  changes  in 


-TIh!  kin  (:hiin^(!d  irom  ,IO(i7-AI)22  to  KiCiO- 
AA 1 7  iis  :i  resull  ol  I'LM.A  IxMioinini;  ii  (;(ini|>(in(!nt 
c)l  till!  I)(!|iarlnii!nt  ol  lloindaiul  .SiKairity. 


development.  |)rogr(;ss  in  statewide 
mitigation  efforts,  and  changes  in 
])rioriti(!s. 

Mitigation  planning  is  a  continuous 
])rocess  of  engaging  stakeholders, 
identifying  hazards  as  conditions  may 
change,  assessing  risk  and 
vulmnahiliticis  as  develo])ment  patterns 
may  change,  and  developing  a  strategy 
that  can  he  implemented  using  available 
resources,  ])rograms,  and  initiatives 
based  on  current  priorities.  The 
outcome  of  the  mitigation  planning 
process  is  implementation  of  mitigation 
actions  that  reduce  vulnerabilities 
identified  in  the  risk  a.sse.ssment. 

As  stated  in  the  planning  regulations 
at  §201 .4(a).  the  mitigation  ])lan  is  the 
demonstration  of  the  .State’s 
commitmimt  to  reduce  risks  from 
natural  hazards  and  serves  as  a  guide  for 
.State  d(;cision  makers  as  th(;v  commit 
resourc(!S  to  nulucing  the  (dfects  of 
natural  hazards.  In  addition,  |)er 
§  201 .4(c)(4)(i),  .States  havetlu; 
responsibility  to  .sup|)ort.  through 
funding  and  technical  a.ssistance.  the 
(hivelopment  of  Focal  Mitigation  Plans. 
Through  mitigation  planning,  .States 
build  partnershi])s  as  well  as  cajiacitv  to 
incniase  resilimice  and  reduce  tlie 
Nation's  risk  to  natural  hazards. 

As  mitigation  j)lanning  is  a 
])erformanc(;-ba.sed  ap])roac;h  rather  than 
])rescri|)tive,  there  is  a  wide  range  in  the 


level  of  cd'fort  investiul  to  meet  tlu; 
minimum  reciuirements  for  FEMA 
ai)i)roval.  This  performance-based 
approach  allows  .State,  local,  and  fribal 
goviMiunents  the  ability  to  tailor 
mitigation  strategies  and  actions  to  meet 
sjiecific  risks  and  vulnerabilities 
identificnl  through  risk  a.sse.ssments.  In 
many  instances,  mitigation  ])lan  u])dates 
])rovitle  o))portunities  for  .Statt;.  local, 
and  Tribal  governments  not  only  to 
verify  that  the  jdans  are  still  relevant, 
but  also  to  strengthen  and  im])rov(! 
mitigation  strategies  and  s])ecific  actions 
to  rculuce  risk  and  improve  resilience. 

IdiMA  pro])o.ses  the  change  in  the 
fre(|iiency  of  the  update  requirement  for 
several  rea.sons.  First,  the  j)ro])o.sed 
reduction  in  update  frecjiiency  will 
reduce  th(!  regulatory  burden  on  .States 
and  tho.se  liulian  Tribal  governments 
that  may  choosi;  to  diiveloji  Enhanced 
Plans,  as  well  as  on  FEMA.  .Scicond, 
aligning  the  update  frcHiuency  with  local 
and  Tribal  update  recpiirements  may 
fost(!r  closer  coordination  of  mitigation 
planning  and  inqjlenumtation  efforts. 
Third,  by  r(!lieving  the  regulatory 
burden  imiKised  from  the  freciuency  of 
.State  ])lan  updates.  .States  ami  l'’l‘iMA 
may  be;  able  to  shift  resources  from  the 
u])date  and  review  c:ycle  to  other 
mitigation  ])lanning  activities,  such  as 
inenxesed  delivcM  V  of  training  and 
technical  assistance  to  su])])ort  Focal 
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and  Tril)al  Mitigation  Planning,  and  to 
ini])lein(!nting  additional  mitigation 
actions  identified  throngli  the  planning 
|)ro(:(!.s.s. 

F.  Stdkaholdar  hivolvinuidil 

Since  2008,  stakehold(;rs.  such  as  the 
National  I'imergencv  Management 
Association  (NFMA),  have  voictul 
concerns  to  FfiMA  about  the  lre(]iienc:y 
of  the  update  retinirement  for  State 
Mitigation  Plans.  For  example,  the 
NFMA  Mitigation  (Committee!  ])repared  a 
position  pa])er.  datful  S(!pt(Mnl)er  8. 

2008.  stating  that  the 

(iisparily  Ijelwetai  update!  cvclcis  ol  (.Sllale 
and  local-l’l'lribal  ])lans  creates  an  undue 
hardsliip  on  a  lunnher  oflSJIales  willi  limited 
stalling  or  that  have  exiniricinced  nudti|)l(! 
disast(!rs  within  a  i)lan  lilecychi.  'I'luisi! 
[Sllates  feel  coinpeilhid  to  Ixigin  tlu!  |)lan 
review  and  nixlale  proc(!ss  inniKidiatelv  after 
Iluiir  |)lan  was  reap])rov(!d. 

This  position  paper  included  a 
recommendation  to  support 

a  revision  to  44  Ch’K  Part  201  to  exl(!nd  .State; 
iliizarel  Miligalie)n  Plans  re!\  ision  iind 
reivision  r(!()uire!nu!nls.  iinel  PEMA  reivieiw  e)f 
I.Sjliite!  initigiilieni  iie:tivilie!s.  Ire)in  |;tl  ye!iirs  te) 
|.l]  ye!iirs  te)  in;ili:h  the;  re!\  ie!W  eiychis  h)!'  loc.d 
and  I'l'lrihiil  ha/<irel  miligalieni  plans. 

In  2011,  DITS  received  jjiihlic 
comments  on  the  mitigation  planning 
regulations  in  respon.se  to  a  Federal 
Register  notice  ])ul)lished  as  part  of  a 
retrospective  review  of  its  regulations. 
According  to  the  final  re])ort  tithid 
“Final  Plan  for  the  Kelrospeedive 
Review  of  Existing  Regulations"  dated 
August  22,  2011  (See  page  10). 

nil.S  r(!C(!iv(!d  a  comment  (IIk;  lop-voted 
comment  mentioned  aho\’e)  nicommending 
that  nils  change  the  ciirrciiit  fl^MA  Slate; 
Standard  and  Enhanced  Hazard  Mitigation 
Plan  update;  re!e]nire;me!nt  lre)m  eve!ry  [ttl  ye;ars 
te)  e;ve!ry  [,t)  years  se)  that  it  is  e:e)nsiste!nl  with 
e:nrre;nl  Le)e:al  lleizarel  Miligiilie)n  Plan  npehile; 
re!epiire!me!nls.  (;e)mme!nte!rs  asse!rte!el  that  [.5] 
ye!;irs  we)idel  he;  an  a])i)ro])riale!  limelrame;  le)r 
I.SIliite;  mitigalie)!!  phm  upeliite!s  le)r  he)lh 
e;iTie;ie!ne:y  emel  re!se)nre:e!-limilalie)n  re!ase)ns. 

As  part  of  the  rtn  ienv,  DH.S 
determined  that  FEMA  will  ce)nsider 
])e)ssil)le  change;s  to  the:  mitigatie)n 
planning  re;gulations  as  part  of  a  lemg- 
te:rm  retro.s|)ective  re:vie:w  e)ver  the  next 
3  years.  The  “F’inal  Plan  fe)r  the 
Retre)sj)ee:tive  Revie:w  of  Existing 
Regulations”  is  available  at  the 
following  link:  htips://\v\v\v.dhs.<^ov/ 
xlibriirv/(issdts/(1hs-o^(:- fi  ind¬ 
ict  I  ()spt;(:tiv(!-ivvi(nv-})I(in-H-22-  J 1  - 
f iind. pdf. 

On  November  8.  2011, 23  Mt:mhers  of 
Oongress  sent  a  le:tter  to  F’EMA 
Aefministrator  F’ugate  re;questing  that 
FEMA 

idle!!'  its  re!gnliilie)ns  imele!r  44  (IFR  Part  201 
anel  e!Xte!nel  te)  (a)  years  the  e:ye:le!  hy  whiedi 


.Slitle;  Iliiziirel  Miligitlie)!!  Plems  must  he; 
snhmille!el.  The;  e;xisling  l3|-ye!iir  time;  fnime; 
le)r  El'iMA  lei  re!vie!W  iinel  ii])])re)ve!  ne!W 
miligiitiem  pliins  hiis  heeeiome;  ine:re;iisingly 
hnrele!nse)me!  fe)!'  niiinx'  |.S|liile!  |)liinning 
e)Hie:e!s. 

The  letter  further  slateel  thiit 

|t)he;  sheirle!!'  e:ye;le!  e;re!iile!S  iin  nnelue;  hiirelship 
em  l.S]liile!s  with  limile;el  sliifling  eir  ihei.se;  thill 
hiive;  e!xpe!rie!ne:e!el  innlli|)le!  elisasle!rs  within  ii 
pliin  lire!e:ye:le!.  In  enele;!'  te)  pre!ve!nl  ii 
elisepiiililying  liijise;.  the!se!  l.Sltiite!s  iire; 
i;ompe!lle!el  lei  re!sliirl  the;  pre)e;e;ss  imme!eliiile;lv 
leilleiwing  the;  appreiviil  of  the;  preeviems  pliin. 

Finally,  the  letter  closeef  hy  stilting 

Imlainliiining  high  eiualily  n))-le)-iliile; 
miligiilion  pliins  is  a  i:riliciil  e:omponi;nl  of 
onr  iiiilionid  elisasti;r  re;s|)onsi;  ])lim. 

Exte;neling  the;  npeliile;  e:ye:le  to  |,t1  yeiars 
wonlel  e;nsure;  that  enir  |.S|tali!  |)limning 
offii:e!S  earn  e:ompli;te!  this  viliil  liisk.  along 
with  the;ir  other  ilnlii;s,  while;  nuiximizing 
aviiiliihle  re!se)iire:e!s. 

The  23  Members  of  (]ongre:ss  asked 
F’EMA  to  iimenel  44  CF'R  Part  201  to 
accommodate  this  change. 

F.  Proposinl  linvisions 

F’FiMA  pro])oses  to  amenel  §(5  201.3- 
201..'),  hii.se:el  on  the  reasons  listeid  earlier 
in  this  jireamhle  and  to  iielelress  the 
e:omment.s  it  has  receiveel  from 
stakelmlelers.  Eveirv  refere:nce  to  F'FiMA 
.Stiineliirel  .State  iinel  linhanceel  .State 
Mitigatiem  Plan  upehite  reeiuireiments 
wonlel  he  changeef  from  3  vears  to  b 
yeiirs,  so  that  it  is  consistent  with 
e;urrent  Local  anel  'Frihal  Mitigiition  Phm 
upefate  re:(]nirements.  Baseel  on 
stakeholder  iiijuit  received  to  elate, 

FEMA  is  pro])osing  that  .'5  years  would 
he  cin  cip])ropriale  timeframe  for 
.Standard  .State  and  Finhanced  .State 
Mitigation  Plan  ujidateis. 

(i.  Iniplcnwniation 

If  the  pro])osed  revisions  are  aelopteel, 
the  .Standard  .State  Mitigation  Plan  and 
the  Enhanced  State  Mitigation  Plan 
updates  would  he  efue  .5  years  from  the 
date  of  the  ajjproval  of  the  jirevious 
])lan. 

III.  Regulatory  Analy.se;s 

y\.  Excvutivd  Order  12366.  liegiikitoiY 
Phinning  and  Review  end  Executive 
Order  13563,  liniiroving  Regulation  and 
Regnlatorv  Review 

F’FiMA  has  prepiired  ;md  reviewed  this 
rule  under  the  jirovisions  of  Fixecutive 
Order  128()(),  “Reguhitorv  Phmning  and 
Review"  {.'■)8  FR  .'ll 73.'),  (let.  4,  1983)  as 
supplemented  hy  Fixecutive  Order 
13.')()3.  “lm])roving  Regulation  iind 
Regulatory  Review”  (78  FR  3821,  )an. 

21, 2011).  This  ])ropo.sed  rule  is  not  a 
significant  regulatory  action,  and 
therefore  has  not  been  reviewed  hv  the 


Office  of  Management  and  Budget 
(OMB). 

This  ])ortion  of  the  preamhle 
summarizes  F’FiMA's  analysis  of  the 
economic  impacts  of  this  jiropo.sed  rule. 
However,  readers  .seeking  greater  detail 
are  encouraged  to  read  the  full 
regulatory  evaluation,  a  copv  of  which 
FFiMA  has  placed  in  the  docket  for  this 
rulemaking. 

In  conducting  the  aforementioned 
analyses,  F’FiMA  has  determined  that  the 
projio.sed  rule:  (1)  lias  benefits  that 
ju.stifv  its  costs;  (2)  is  not  an 
economically  "significant  regulatory 
action”  as  defined  in  section  3(f)  of 
Executive  Order  12888;  (3)  would  not 
have  a  significant  economic  imjiact  on 
a  substantial  nuinher  of  small  entities; 
and  (4)  would  not  impose  an  unfunded 
mandate  on  .State,  local,  or  Tribal 
governments,  or  on  the  ju  ivate  sector  hy 
exceeding  .SlOO  million  or  more 
annually  (adjusted  for  inllation  with  a 
base  year  of  199.')).  The.se  analvses  are 
summarized  below. 

Who  Is  Potent iallv  Affected  hv  This 
Rule 

The  jiroposed  rule  would  affect 
.States  *  that  choose  to  submit  iqidated 
.Standard  .State  Mitigation  Plans  or 
Enhanced  .State  Mitigation  Plans  to 
F’EMA  for  a])proval.  and  Indian  Tribal 
governments  that  choo.se  to  meet  the 
requirements  for  Finhanced  .State 
Mitigation  Plans  in  order  to  (pialilv  for 
increased  llMdP  funding. 

.Savings  to  Society  of  This  Rule 

The  cost  to  update  a  .State’s  Mitigation 
Plan  is  uniciue  to  that  resjjective  .State. 
However,  for  the  purposes  of  this 
analysis.  FEMA  estimates  an  average 
Standarad  .State  Mitigation  Plan  update 
unit  cost  of  .$20.'). (too  and  an  Enhanced 
State  Mitigation  Plan  update  unit  cost  of 
.$.124. (too.  FFiMA  also  assumes  that  48 
.States  would  submit  .Standard  .State 
Mitigation  Plans  and  10  .States  would 
submit  Enhanced  State  Mitigation  Plans. 

F’EMA  would  akso  incur  co.sts  to 
review  .State  Mitigation  Plans.  FEMA 
estimates  that  a  General  .Schedule  13, 
.Step  1.  F’ederal  employee,  at  a  fully 
loaded  wage  of  S48.()8  (S34.34  *  1.4  = 
.$48,078)  would  spend  120  hours 
reviewing  a  .Standard  or  Finhanced  .State 
Mitigation  Plan.  The  resulting  FFiMA 
review  cost  ])er  plan  is  .S.').770  (120 
hours  *  .$48.08  jier  hour  =  .$.'). 789. 80). 

Therefore,  the  cost  of  .State  Mitigation 
Plan  updates  in  a  given  year,  where  all 


*.\s  (l(!liii(;(l  1)\  s(;(:ti()ii  102  otilu;  .Sliiltord  Act, 
■■.SlaU;"  iiioiins  any  .Stall;  of  tin;  Unitoil  Slalos.  tin; 
District  ot Coluniiiia.  I’licrio  Kico.  Ilii;  Virgin 
Islanils.  Cuain.  .Ainorican  .Samoa,  anil  Ihi; 
Comnionwoallli  otlhi;  Northi!i'n  Mariana  Islanils.  42 
II.S.C.  .■)122  (2011). 
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ii|)(iates  are  submitted,  is  apj)r()ximatelv 
.SI .I  million  ((.S2().') .()()()  +  S5J71))  *  4(i  + 
(.S.'j24,l)()()  +  Sr),77())  *  10  =  SI 4.003,1 20). 
The  extension  of  the  .State  Mitigation 
Plan  update  Ireciuency  from  3  to  .'5  years 
would  reduce  the  number  of  .State 
Mitigation  Plan  updat(!s  submitted  by  2 
over  l.'i  ytiars.  The  residting 
undiscounted  total  cost  savings  is 
a])|)roximateiv  .S30  million  ov(!r  l.'i  vcsirs 
(S14.003.120  '*  2  =  .S20.080.240):  or. 

.Si 8.8  million  total  cost  savings  over  l.S 
years  if  discounted  at  7  |)erc(!nt.  The 
annual  impact  of  this  ])roj)osed  rule  is 
aj)proximately  .S2  million  undiscounted 
{.S20.080.240 -4- 1.")  =  .SI  .000.083). 

Ibmefits  of  This  Rule 

The  proposed  rule  would  j)rovide  a 
number  of  lUKiuantified  benef  its 
including  aligning  the  State  Mitigation 
Plan  update  cvcle  with  the  Local  and 
Tribal  Mitigation  Plan  update  cycle  and 
providing  greater  f  lexibility  for  .States  to 
submit  their  .State  Mitigation  Plan 
updates.  The  |)ropo.s(!d  rule  would  also 
provide  an  o])portunity  for  .States  to 
apply  cost  .savings  from  the  reduction  in 
.State  Mitigation  Plan  update  freciuency 
to  other  means  of  incr(*asing  resilience 
and  riulucing  the  Nation's  risk  to  natural 
hazards. 

.Significance  Diitermination 

Under  lixecutivc!  Order  128()(i.  a 
significant  regulatorv  action  is  subj(!ct  to 
the  OMH  review  and  the  nHiuinmients 
of  tlu!  Fx(!cutive  Order.  The  Hx(;cutive 
Order  defines  “significant  regulatorv 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  wav  the 
economy,  a  sector  of  the  economv. 
jiroductivity.  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
.State,  local,  or  Tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistencv  or 
otherwi.se  intiirfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  biulgetarv 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recijiients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  tlie 
Pnisi dent's  prioriticjs.  or  the  i)rinci|)le.s 
.s(!t  forth  in  the  Fx(!cutiv(!  Order. 

Th(!  rule  is  estimated  to  have  a  net 
(|uantiried  undiscountcnl  savings  to 
society  of  approximately  .S3()  million 
ov(;r  l.'i  yciars.  The  annual  impact  of  this 
rule  is  an  e.stimatiul  net  {)uantiii(!d 
.savings  to  society  of  a|)|)roximat(!ly  .S2 
million  undiscounted  (.SI  .t)9t).()83).  As 
such,  this  rule  is  not  an  (!Conomicallv 


significant  rcigulatory  action  and  has  not 
been  revimvcul  by  OMH. 

Retrospective;  R(;view 

To  facilitate  the  j)eriodic  review  of 
existing  significant  r(;gulations, 

Kx(;cutive  Order  13.')(»3  re(]uir(;s  agencies 
to  consider  how  b(;.st  to  jeromote; 
retrospective;  enudysis  e)f  ride;s  tlnit  may 
be;  e)Utme)ele;ei.  ine;fie;e:tive;.  in.sidfie:ie;nt. 
e)r  e;xe:e;.ssive;ly  burele;nse)me;,  anel  te; 
me)elifv.  stre;amline,  e;xpanel.  eer  re;pe;al 
them  in  ae:e:e)relane:e;  with  whiit  has  be;e;n 
le;arne;el.  The;  Lxe;e:utive;  Oreler  re;epiire;.s 
age;ne:ie;.s  te)  issue  a  re;tre).spe;e:tive  re;vie;w 
plan,  e;onsiste;nt  with  law  anel  the; 
age;ncy'.s  re;.se)ure:e;s  anel  re;gulate)rv 
priejrities,  unele;r  whie:h  the;  eige;ne;y  will 
l)e;rioelie:ally  review  its  existing 
.signifie:ant  re;gulatie)n.s  te)  elete;rmine; 
whether  any  sue;b  re;gulatie)ns  sheeulel  be; 
me)elifie;el.  stre;amline;et,  e;x])aneled.  eer 
re;pe;<ile;el  se)  as  te)  make  the;  <igene:y’s 
re;gul;ite)ry  preegram  me)re;  effe;e:tive;  e)r 
le;s.s  burelensome;  in  <ie:hie;ving  the 
re;gidate)rv  e)bje;e;tive;s. 

The;  De;])artme;nt  e)f  1  leemeland 
.Se;e:urity  i.s.sue;el  its  “Final  Phm  ie)r  the; 
Re;tre).spe;e;tive;  Re;vie;w  e)f  Hxi.sting 
Re;guliitie)ns"  (Phm)  een  August  22.  2011. 
The;  Plan  e:an  be;  vie;we;el  at  http:// 
\\\\i\\(lhs.>>c)\’/\lil)r(irv/(issnts/(ihs-()‘^(:- 
final-vcti  aspect iv(:-w\’i(n\’-plun-H-22- 1 1- 
final.pdf.  This  rule;  was  ine:luele;el  in  the; 
Plan  as  a  leeng-term  re;tre).s|)e;e:tive;  re;vie;w 
e;anelielate;,  me;;ming  the;  ;ige;ne;v  we)ulel 
unelertiike;  re;tre).spe;e:tive;  re;vie;w  e)f  the 
re;gidatie)n  within  3  ye;ar.s  e)f  the;  elate;  e)f 
the  Plan.  The;  Plan  .state;el  that  FFMA 
we)ulel  e;e)nsiele;r  whether  it  weeedel  be; 
meere;  effie;ie;nt  te)  extenel  the;  re;vie;w 
pe;rie)el  to  .')  ye;ar.s  feer  e;ae;b  e)f  the;  plans 
as  re;eiue;ste;el  by  pid)lie:  e;e)nnne;nte;r.s. 
Review  e)f  FFMA's  e;xi.sting  Mitigatieen 
Plan  re;gidatie)ns  re;ve;ale;el  tlu;  pe)te;nti;il 
fe)r  .State  e:ost  savings,  appreeximately 
.S30  millie)!!  over  l.'i  years,  as  well  as 
e)the;r  be;nefits.  Theerefore,  FEMA  is 
j)re)po.sing  to  extenel  the;  .State  Mitigation 
Plan  minimum  u|)elate;  fre;ejue;ne;y  from  3 
te)  .')  ye;ar.s. 

B.  Begiilatory  Flexibility  Act 

Unele;r  the;  Re;gul;ite)ry  Fle;xibilitv  Ae:t 
(.')  li..S.(;.  ()01-()12),  FEMA  evaluateel 
anel  e:e)nsiele;re;el  whether  this  rule;  we)ulel 
have;  ei  signifie:ant  e;e:e)ne)mie:  imp;K;t  e)n 
a  s)d)stantial  numbe;r  e)f  small  e;ntitie;s. 
The;  term  “small  e;ntitie;.s’'  e:e)m])ri.se;s 
small  busine;.sse;s.  ne)t-fe)r-pre)fit 
eergiuiizatieens  theit  are;  inele;|)e;n)le;nll y 
e)wne;el  anel  e)pe;rateel  anel  are;  ne)t 
eleeminant  in  their  fielels,  anel 
ge)ve;rnme;nt<il  jeiriselie;tie)n.s  with 
pe)|)ulatie)ns  e)f  le;s.s  than  .'lO.OOO. 

As  the;  pre)j)e).se;el  rule  weeidel  ne)t  result 
in  aelelitieenal  e:e).st.s.  FEMA  ele)e;s  ne)t 
antie;i|)ate;  that  the;  rule  weeidel  have  a 
signifie:ant  e;e:e)ne)mie;  im|)ae:t  on  a 


substantial  numbe;r  e)f  small  e;ntitie;.s. 
He)we;ve;r.  FEMA  invites  e:e)nnne;nt.s  e)n 
this  initiiil  ele;te;rmin<itie)n. 

C.  I  'nfiinded  Mandates  Beforni  Act 

The;  l)idunele;el  Manelate;.s  Refeerm  Ae:t 
e)f  lOO.'l.  Publie:  Law  104-4.  100  Stat.  48 
(Mar.  22.  lOO.'l)  (2  IJ.S.C.  I.'IOI  et  seq.), 
re;e]uire;s  Fe;ele;r<d  age;ne;ie;s  te)  asse;.ss  the; 
e;ffe;e:ts  e)f  their  dise;re;tie)narv  re;gidate)rv 
iie:tie)ns  that  may  re;.sult  in  the; 
e;x])e;neliture;  by  ii  .State.  le)e:al,  e)r  Tribal 
ge)vernme;nt,  in  the;  aggre;gtite;,  e)r  by  the; 
private;  .se;e:te)r  of  .Si  00,000.000  e)r  meere; 
in  any  enie  ye;ar.  As  the  pre)])e)se;el  rede 
we)ulel  not  have;  an  impae:t  gre;ate;r  than 
Si 00.000.000  or  meere;  in  any  eene  ye;ar. 
it  is  not  an  unfunele;el  Feeleral  manelate. 

D.  Paperwork  Bedaction  Act  (PBA)  of 
PH)  a 

As  re;eiuireel  by  the  Paperwork 
Re;eluctie)n  Ae;t  of  lOO.'l  (I’RA).  Ped)lie: 

Law  104-13.  100  .Stat.  103.  (May  22, 
100.'))  (44  ll..S.(k  3.')01  et  se(].],  an  age;ne;y 
mav  ne)t  e:e)nelue:t  eer  speense)!',  anel  a 
})e;rse)n  is  ne)t  re;eiuire;el  to  re;spe)nel  te).  a 
e:e)lle;e:tie)n  e)f  infe)rmatie)n  unless  the; 
e;e)lle;e;tie)n  e)f  infe)rmatie)n  elisplays  a 
valid  e:e)ntre)l  number. 

In  this  NPRM.  FEMA  is  se;e;king  a 
re;vi.sie)n  te)  the;  idre;aely  e;xisting 
e;e)lle;e:tie)n  e)f  infe)rmatie)n  iele;ntifie;el  as 
OMH  Ce)ntre)l  Numbe;r  1000-00t)2,  anel 
withelniws  the;  i)re;vie)u.s  Fe;deral 
R(!gisler  ne)tie:e;  re;gareling  this 
infeermatie)!)  e:e)lle;e;tie)n  whie:h  publi.she;el 
e)n  Fe;hruarv  24.  2012  (77  FR  11142). 

This  re;vision  re;fle;e:t.s  the  re;elue;tie)n  in 
the;  annual  e;ost  burele;n  te)  respe)nele;nt.s 
e)r  re;e:e)relke;e;])e;rs  re;sulting  fre)m  the; 
pre)pe).se;el  ride,  as  we;ll  as  refinements  te) 
e:urre;nt  e;stiinate;s  in  1000-0002  ba.seel 
e)n  e:hange;s  to  the  way  e:o.st  burele;n  is 
re;pe)rte;el  uneler  the;  PRA.  Annual  e:e).st 
burelen  was  ])revie)usly  deriveel  from 
multij)lying  total  annual  burden  he)urs, 
baseel  on  subjeu.t  matter  exjiert  average 
hour  estimateis  pe;r  mitigation  j)lan.  by 
the  a.sse)e:iateel  wage  rates.  However, 
FEMA  has  refineel  how  it  e;ale:ulate;s 
annual  e:ost.s  anel  ne)w  nse;.s  e;e).st 
e;.stimate;s  ba.seel  e)n  hi.ste)rie:al  mitigatieen 
plan  grant  elata.  whie;h  ine:luile;.s  e:e)ntrae:t 
su])])e)rt  anel  e)the;r  as.se)e;iate;el  e:e)st.s.  This 
NPRM  se;rve;.s  as  the;  (iO-elav  e:e)nnne;nt 
pe;rie)el  for  this  |)re)pe).se;el  eihange 
pursuant  te)  .')  CFR  1320.12.  FEMA 
invitees  the;  general  publie:  te)  e:e)nnne;nt 
e)n  the;  pre)])e).se;el  e;e)lle;e;tie)n  e)f 
iideerniiitie)!!. 

C,e)lle;e:tie)n  e)f  lnfe)rmatie)n 

Title:  .State/Le)e:al/Tribal  Hazarel 
Mitigatie)!!  Plans. 

Ty})e  of  infoniKdion  collection: 
Re;visie)n  e)f  a  e:urre;ntly  appreeveel 
e:e)lle;e;tie)n. 

OMB  Ninnher:  1000-0002. 
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I-'nriu  Titles  and  \hiinhers:  Noih;. 

Abstract:  The  piiri)()se  of  State,  Local, 
and  Tril)al  Hazard  Mitigation  Plan 
re(iuin!meiits  is  to  support  the 
administration  of  FLMA  Mitigation 
grant  programs,  and  a  significant  State, 
local,  and  Tribal  commitment  to 
mitigation  activities,  com|)reh(!nsive 
mitigation  planning,  and  strong  ])rogram 
management.  Implementation  of 
plamnul,  ])re-i(lentifi(!d  cost-effective 
mitigation  m(;asiires  will  streamline  the 
disaster  recovery  proc(iss.  Mitigation 
plans  are  tin;  demonstration  of  the  goals 
and  prioritization  to  reduce  risks  from 
natural  hazards.  This  proposed  rule 
revises  Fl-iMA  Mitigation  I’lanning 
regulations  in  order  to  reduce  the 
frcHpiency  of  Standard  State  and 
Fnhanced  State  Mitigation  Plan  updates 
by  extending  the  update  recjuirement 
from  3  to  .'j  vears.  This  reduction  in 


frecpiency  will  r<!sult  in  a  reduction  of 
8,8t)‘)  hours  in  the  burden  hours  on  the 
public  and  a  .Si  .3.'5(),.18()  nKluction  in  the 
annual  co.st  burden  to  res|)ondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  Hiu!  to  the 
change  in  reporting  methods  (hiscrihed 
above,  the  ha.s(!  lim;  numlHjrs  have 
changed,  r(!sulting  in  an  overall  incnxisc! 
in  the  estimated  total  annual  cost.  'I’his 
impact  is  se])arate  from  the  effect  of  the 
proposed  rule. 

Affected  Public:  .State,  local,  or  Tribal 
(lovernment. 

Estimated  Number  of  Hespoudents:  .'jh 
.Stat(!s  submit  .State  Mitigation  Plan 
updates  to  FEMA.  In  addition,  tho.se  .‘58 
.States  also  review  and  submit  Local  and 
Tribal  Mitigation  Plans  and  ])lan 
updates  to  FEMA. 

Estimated  Toted  Aunmd  Burden 
Hours:  227.388  hours. 

Table  3 


The  previously  a})])roved  Total 
Annual  Burden  Hours  was  788,320 
hours.  Based  on  adjustments  to  how  this 
burden  was  estimated  (.see  Information 
(lollection  Recjuest  for  details)  and  the 
proposed  rule's  reduction  in  burden,  the 
n(!W  estimat(;d  Total  Annual  Burden 
Hours  is  227,388  hours.  This  is  a 
decrease  of  .'54().t).'54  hours,  of  which 
a])proximatelv  8,8t)9  hours  are 
attributed  to  the  change  in  .State 
Mitigation  Plan  u])date  fretpiency. 
However,  some  of  the  burden  hours 
|)reviously  accounted  for  likelv  reflected 
.some  of  the  costs,  including  contract 
supjjort,  now  included  in  the 
separately-r(;ported  categories  under 
total  annual  c:ost  burden. 

Table  3  provides  estimates  of 
annualized  cost  to  respondents  for  the 
hour  burdens  for  the  collection  of 
information. 


Type  of  respondent 

Form  name/form  number 

Number  of 
respondents 

Number  of 
responses 
per 

respondent ' 

Total 

number  of 
responses  2 

Avg  burden 
per 

response 

(hours) 

Total  annual 
burden 
(hours) 

Avg  hourly 
wage  rate^ 

Total  annual 
respondent 
cost"’ 

Local  or  Tribal  Government 

New  Local  and  Tribal  Plans 

56 

5 

280 

289 

80.920 

S45.33 

$3,668,104 

Local  or  T hbal  Government 

Local  and  Tribal  Plan  Up- 

56 

9 

504 

249 

125.496 

45.33 

5,688,734 

dates. 

State  Government  . 

State  Review  of  Local  and 

56 

14 

784 

8 

6.272 

45.33 

284,310 

Tribal  Plans. 

State  Government  . 

Standard  State  Plan  Up- 

46 

0.2 

9 

1,040 

9.360 

45.33 

424,289 

dates. 

State  Government  . 

Enhanced  State  Plan  Up- 

10 

0.2 

2 

2,659 

5,318 

45.33 

241,065 

dates. 

56 

1,579 

227,366 

’  Standard  State  Plan  Updates  and  Enhanced  State  Plan  Updates  Number  of  Responses  per  Respondent  represents  an  annual  average  over  5  years  (1  plan  up¬ 
date/5  years  =  0,2). 

2  Standard  State  Plan  Updates  Total  Number  of  Responses  is  rounded  to  the  nearest  plan. 

3The  “Avg.  Hourly  Wage  Rate"  for  each  respondent  includes  a  1.4  multiplier  to  reflect  a  loaded  wage  rate  and  rounded  to  the  nearest  cent. 

Rounded  to  the  nearest  dollar. 


Estimated  Toted  Anuued  Cost: 
.$33..'532,73(). 

Tho  previously  a])])rovod  Total 
Annual  (io.st  was  .S33,4.'52,8.'52.  Based  on 
adjustments  to  how  this  cost  was 
estimated  (see  Information  Ciollection 


Re(]uest  for  detiiils)  and  the  proposed 
rule’s  reduction  in  cost,  the  new 
estimated  Total  Annual  Cost  is 
.S33,.'532,73().  This  is  au  increase  of 
.S8().()78.  This  includes  a  .SI  .3.'50..'58() 
reduction  in  co.st  attributed  to  the 

Table  4 


change  in  .State  Mitigation  Plan  update 
frecjuency. 

Table  4  jnovides  estimates  of  total 
annual  cost  burden  to  respomhmts  or 
recordkeepers  resnlting  from  the 
collection  of  information. 


Data  collection  activity/instrument 

"Annual  capital 
start-up  cost 
(investments  in 
overhead, 
equipment  and 
other  one-time 
expenditures) 

"Annual 
operations  and 
maintenance 
cost 

(such  as  record¬ 
keeping,  tech¬ 
nical/professional 
services,  etc.) 

Annual  non-labor 
cost 

(expenditures  on 
training,  travel 
and  other 
resources) 

Total  annual  cost 
to  respondents 

Development  of  New  Local  and  Tribal  Plans  . 

$12,289,200 

$12,289,200 

19,015,920 

0 

1 ,420,650 
806,960 

Local  and  Tribal  Plan  Updates  . 

$16,299,360 

$2,716,560 

State  Review  of  Local  and  Tribal  Plans  . 

Standard  State  Mitigation  Plan  Updates  . 

Enhanced  State  Mitigation  Plan  Updates . 

Total  . 

1,217,700 

691,680 

202,950 

115,280 

12,289,200 

18,208,740 

3,034,790 

33,532,730 
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Ovtmill  Estinuitfid  Total  (lost: 
.S48.8;i‘).232. 

Tlie  overall  e.stimated  cost  of  this 
collection  is  .S4:t.«:t‘).282  (.Si 0.308.502  + 
.S33.532.730).  This  is  an  increast;  of 
.S10.3H0.580  (S33.452.052-.S43.830.232) 
from  the  cnrnnitly  apj)roved  OMB 
inventorv. 

(ionuntnits 

(ioininents  may  he  submitted  as 
in(iicat(!(i  in  the  ADDRESSES  caption 
above.  (Comments  an;  solicited  to  (a) 
evaluate  whether  the  ])roj)osed  data 
c;ollection  is  necessary  for  tin;  |)roper 
p(;rformance  of  tin;  agency,  including 
whether  the  information  shall  have 
practical  utility;  (h)  evaluate  the 
accuracy  of  the  agencv’s  (jstimate  of  the 
burden  of  the  ])roposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  u.sed: 
(c)  enhance  the  (jualitv.  utility,  and 
clarity  of  the  information  to  he 
colletled:  and  (d)  minimize  the  burden 
of  the  colhiction  of  information  on  those 
who  are  to  respond,  including  through 
the  u.se  of  apj)ropriat(!  antomatcid. 
electronic,  im^chanical.  or  other 
technological  collection  techni(iues  or 
other  forms  of  information  tiichnology. 
e.g..  permitting  (dectronic  submission  of 
respon.s(!s. 

E.  \’alional  Em  ivonmantal  Policy  Act 
IMEPAI  ol  ItMift 

.S(!ction  102  of  the  National 
Fnvironmental  Policy  Act  of  lOti?) 
(NFPA).  Public  Law  dl-l‘H).  83  Stat. 

852  (Ian.  1.  1070)  (42  II.S.C.  4321  ct 
siu].)  r(!(]uir(!S  agencies  to  consider  tin; 
im|)act.s  in  their  decision-making  on  the 
(juality  of  the  human  environment.  The 
(louncil  on  Fnvironmental  Quality's 
procedures  for  implementing  NFPA.  40 
CFR  1500  through  1508.  nKpiire  Federal 
agencies  to  pnipare  Fnvironmental 
lm|jact  Statements  (FIS)  for  major 
federal  actions  significantly  affetling  the 
(jnality  of  the  human  environimmt.  Fach 
ag(!ncv  can  (hn  elop  categorical 
exclusions  to  cover  actions  that 
typically  do  not  trigg(;r  significant 
impacts  to  the  human  environnuuit 
individually  (jr  cinnnlativcdy.  Agencies 
«i(ivelo])  (Miviromnental  assessments 
(FA)  to  evaluate  those  actions  that  do 
not  fit  an  agcmcy's  catiigorical  (ixchision 
and  for  which  the  ikumI  for  an  Fl.S  is  not 
readily  appanmt.  At  the  end  of  the  FA 
proc(!SS  tin;  agency  will  detminiiK! 
wh(!ther  to  make  a  Finding  of  No 
.Significant  Impact  or  whcjther  to  initiate 
the  Fl.S  proc(!SS. 

Rulemaking  is  a  major  federal  action 
subject  to  NliPA.  Tlu;  List  of  exclusion 
catcfiorics  at  44  OFR  l().8(d)(2)(ii) 
(!xcludes  the  pr(!])aration.  nn'ision.  and 
adoption  of  regulations  from  the 


pniparation  t)f  an  FA  or  Fl.S,  when;  the; 
rule  relates  to  actions  that  (pialify  for 
categorical  exclusions.  The 
dev{!lo])ment  of  j)lans  und(!r  44  (]FR  Part 
201  is  categoricallv  exclmhid  nndi;r44 
CFR  l().8(d)(2)(iii)  and  (xviii)(F).  No 
extraordinary  circumstanc(!s  exist  tliat 
would  trigger  the  ikhuI  to  develop  an  I'iA 
or  Fl.S.  .S(!e  44  CFR  10. 8(d)(3).  An  F.X 
will  not  he  prepanul  hecau.se  a 
categorical  exclusion  ai)|)lies  to  this 
rulemaking  action  and  no  (!xtraordinarv 
circumstances  exist. 

E.  Executive  Order  Pit  75,  Oousultation 
and  (loordiuatiou  With  Indian  Trilnd 
Governments 

Fxecutive  Order  13175,  "Consultation 
and  (Coordination  with  Indian  Tribal 
Covernments,"  05  FR  07249,  Novemhtir 
9.  2000,  a|)])lies  to  agency  regulations 
that  have  Tribal  im])lications,  that  is, 
regulations  that  have  substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relation.ship  between  tlu;  Federal 
Covernment  and  Indian  Tribes,  or  on 
the  di.strihution  of  j)ower  and 
responsibilities  between  the  Federal 
Covernment  and  Indian  Tribes.  UmhM' 
this  Fx(!cutive  Order,  to  the  ijxtent 
practicable  and  ])ermitt(!d  by  law,  no 
agency  shall  i)romulgate  any  regulation 
that  has  Tribal  implications,  that 
impo.ses  substantial  direct  com|)liance 
co.sts  on  Indian  Tribal  governimmts.  and 
that  is  not  recpiinid  hv  statute,  unless 
funds  necessary  to  pay  the  direct  costs 
incurnul  by  the  Indian  Tribal 
government  or  the  Tribe  in  com|)lying 
with  the  regulation  an;  providcul  hv  tin; 
Federal  Covernment,  or  the  agiuicv 
consults  with  Tribal  officials. 

This  proposed  rule  would  nwi.se 
FFMA’s  Mitigation  Planning  regulations 
in  order  to  reduce  the  fre(|uen(  y  of 
.Standard  .State  and  Fnhanced  .State 
Mitigation  Plan  updates  from  3  to  5 
years.  Tribal  Mitigation  Plan  updates  are 
already  nuiuinul  every  .'i  years;  however, 
in  accordance  with  44  (CFR  201 .3(e)(3), 
Indian  Tribal  gov(;rnments  an; 
potentially  (digihh;  to  act  as  grantee  and 
(lualilv  for  increased  HMCP  funding  hv 
submitting  an  Fnhanccul  Mitigation 
Plan.  Under  the  current  regulations, 
Indian  Tribal  governments  that  wish  to 
submit  an  fCnhanced  Mitigation  |)lan  are 
recpiirfid  to  u])date  that  plan  tnorv  3 
y(!ars;  tin;  propo.s(!d  ruh;  would  nuluce 
that  fre(]uency  to  every  5  years.  For 
th(!S(!  reasons,  this  rule  may  have;  "tribal 
implications"  as  (hdined  in  tin; 
ICxecutive  Order.  .Submission  of  the 
plan,  however,  is  voluntary,  and 
changing  tin;  freciuency  of  the  plan  from 
3  to  5  y(!ar.s  will  not  impo.se  direct 
com|)liance  co.sts  on  Indian  tribal 
governments.  TherefoR!,  FFMA  finds 


that  this  ])ro])o.sed  rule  complies  with 
Fxecutive  Order  13175. 

G.  Executive  Order  Pit 32,  Federedism 

A  rule  has  implications  for  federalism 
under  Fx(;cutive  Ord(!r  13132. 
"Federalism”  (04  FR  43255.  Aug.  10, 
lt)99).  if  it  has  a  substantial  direct  effect 
on  tlu!  .States,  c)n  the  ndationshi]) 
between  tin;  national  govermmmt  and 
the  .States,  or  on  the  distribution  of 
pow(;r  and  res])onsil)ililie.s  among  tlu; 
various  levels  of  governimait.  FFMA  has 
analyzed  this  NPRM  under  the 
Fxecutiv(!  Ord(!r  and  determined  that  it 
does  not  have  im])lication.s  for 
federalism. 

This  ])ro]Josed  rule  would  revise 
FFMA's  Mitigation  Planning  regulations 
in  order  to  reduce  the  frecjiiency  of 
Standard  State  and  Fnhanced  .State 
Mitigation  Plan  updates,  extending  the 
update  re(|uirement  from  3  to  5  years. 

As  stated  under  tin;  .Stakeholder 
Involvement  heading.  FFMA  has 
Riceived  substantial  input  RUjuesting 
that  FFMA  change  its  Mitigation 
Planning  regulations  to  reduce  the 
fre(]uency  c)f  .Standard  .State;  and 
Fnhanced  .State  Mitigation  Plan  ujxlates. 
.Some;  of  those  re(]U(;st.s  have  come  from 
.State  officials. 

The  .Standard  .State  and  Fnhanced 
.State  Mitigation  Plan  updates  are 
voluntarily  .sul)mitt(;d  by  .Slat(;s.  Per 
DMA  2000,  Mitigation  Plans  are  a 
j:ondition  of  r(;ceipt  of  increa.sed  Federal 
funding  for  hazard  mitigation  measures. 
If  a  .State  choo.ses  not  to  comi)ly  with  the 
regulations  in  44  (CFR  Part  201.  it  .still 
would  he  eligible  for  limited  emergenev 
assistance  under  the  .Stafford  Act.  (.See 
42  ll.S.fC.  5170a.  5170h.  5173,  5174. 
5177.  5179,  5180,  5182,  5183,  5184,  and 
5192). 

II.  Executive  Order  12()3(),  Taking  of 
Private  Property 

This  ruh;  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Fxecutive 
Order  12()30.  "Oovernmental  Actions 
and  Interference  With  (Constitutionally 
Protected  Property  Rights”  (53  FR  8855), 
Mar.  18,  1988). 

I.  Executive  Order  t23tm. 

Environinent(d  Justice 

Under  Fxecutive  Order  1285)8.  as 
amendetl,  "Federal  Actions  To  AddR;.s.s 
Fnvironmental  justice  in  Minoritv 
Populations  and  Low-lncoim; 
Po])ulations”  (55)  FR  7025),  Feh.  10, 
15)5)4),  FFMA  incorporates 
environmental  justice  into  its  ])olici(;s 
and  ])rogram.s.  Fxecutive  Order  1285)8 
retpiires  each  Federal  agency  to  conduf;t 
its  programs,  policies,  and  activities  that 
substantially  affect  human  health  or  the 
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environiiKMit.  in  a  manner  that  ensures 
that  thu.se  programs,  ])oli(:ies.  and 
ac:tiviti(;s  (io  not  have  the  effect  of 
(excluding  persons  from  ])articipation  in, 
denying  persons  tlie  Ixmcdit  of,  or 
snl)jecting  pcasons  to  discrimination 
hecan.sc!  of  their  race,  color,  or  natiomd 
origin  or  inconu;  levcd. 

This  ride  relates  to  the 
implementation  of  section  322  of  the 
.Stafford  Act  (42  U..S.(;.  .'ilti.'i).  .Section 
322  focuses  siiecificallv  on  mitigation 
planning  to  identifv  the  natural  hazards, 
risks,  and  vulnerahilitiies  of  areas  in 
.States,  localities,  and  Tribal  areas; 
development  of  Local  Mitigation  Plans: 
technical  .assistance  to  local  and  Tribal 
governments  for  mitigation  planning; 
and  identifying  and  inioritizing 
mitigation  actions  that  the  .State  will 
snpjiort  as  resources  become  available. 
The  j)ro|)o.sed  reduction  in  burden  from 
the  update  friHpiency  may  allow  .States 
to  focus  on  implementing  additional 
mitigation  actions  identified  through  the 
planning  proce.ss  as  a  means  to  increase 
resilience  and  reduce  the  Nation’s  risk 
to  natural  hazards;  therehv  also 
|)rotecting  human  lives  and  the 
environment.  No  action  that  FFMA  can 
anticipate  under  this  ride  will  have  a 
di.s])ro])ort innately  high  and  adviir.se 
human  health  or  environmental  effect 
on  any  segment  of  the  po|)nlation. 

j.  Exaciilivc  Order  12988.  Civil  Jiislice 
liefonn 

This  NPKM  meets  apiilicahle 
standards  in  sections  3(a)  and  3(h)(2)  of 
Lxecutive  Order  125)88.  "Oivil  ju.stice 
Reform”  (81  FR  4729,  Feh.  7.  1998),  to 
minimize  litigation,  eliminate 
amhigiiity.  and  reduce  burden. 

K.  Executive  Order  13045.  Protection  of 
Children  Eroin  Environmental  liecdth 
Bisks  and  Safetv  Bisks 

This  NPRM  will  not  create 
environmental  health  risks  or  safety 
risks  for  children  under  Executive  Order 
1304.'),  “Protection  of  Children  From 
Environmental  Health  Risks  and  .Safetv 
Risks”  (82  FR  1988.'),  Apr.  23.  1997). 

L.  Executive  Order  1 1988.  Eloodpluin 
Management 

EEMA  has  ])re])ared  and  reviewed  this 
rule  under  the  provisions  of  Executive 
Order  11988,  as  amended,  “Floodplain 
Management”  (42  I'R  289.')! ,  Mav  2.'). 
1977).  'I'he  regulations  at  44  CFR  Part  9 
.set  forth  FEMA's  policy,  procedures, 
and  responsibilities  in  im])lementing 
this  Executive  Order.  In  summary,  these 
are.  to  the  greatest  possible  degree:  'I’o 
avoid  long  and  short  term  adverse 
iiujiacts  associated  with  the  occu])ancy 
and  modification  of  floodjilains:  avoid 
direct  and  indirect  support  of  floodplain 


development  whenever  there  is  a 
])ractical  alternative;  reduce  the  risk  of 
llood  loss;  promote  the  use  of 
nonst  met  oral  flood  jirotection  methods 
to  reduce  the  risk  of  flood  loss; 
minimize  the  impacts  of  floods  on 
human  health,  safety  and  welfare: 
restore  and  pre.serve  the  natural  and 
beneficial  values  .served  hv  flood])lain.s; 
and  adhere  to  the  objectives  of  the 
Unified  National  Program  for 
l‘’lood])lain  Management. 

As  stated  in  the  preamble,  the 
planning  process  jirovides  a  link 
lietween  .State,  Tribal  and  and  local 
mitigation  programs.  Both  .State  level 
and  local  plans  should  address 
strategies  for  incorporating  post-disaster 
early  mitigation  implementation 
strategies  and  sustainable  recovery 
actions.  EEMA  also  recognizes  that 
governments  are  involved  in  a  range  of 
])lanning  activities  and  that  mitigation 
jilans  may  he  linked  to  or  reference 
com])rehensive  plans,  land  use  ])lan.s, 
master  plans,  and  other  non-natural 
hazard  jilans.  Improved  mitigation 
])lanning  will  result  in  a  better 
understanding  of  risks  and 
vnlnerahilities,  as  well  as  ex])editing 
implementation  of  measures  and 
activities  to  reduce  tho.se  risks,  both  |)re- 
and  po.st-di.saster.  This  proposed  rule 
revi.ses  Ff^MA’s  Mitigation  Planning 
regulations  in  order  to  reduce  the 
freiinency  of  .Standard  .State  and 
iMihanced  .State  Mitigation  Plan  n|)dates. 
extending  the  n])date  riupurement  from 
3  to  .')  vears.  The  pro])o,sed  change  aligns 
the  .State  niidate  reiinirements  with 
Local  and  Tribal  Mitigation  Plan  update 
reijiiirements,  which  does  not  conllict 
with  the  intent  of  the  Executive  Order. 

List  of  Subjects  in  44  CFR  Fart  201 

Administrative  practice  and 
procedure.  Disaster  assistance,  (ii  ant 
programs,  and  Reporting  and 
recordk(!e])ing  reejnirements. 

For  the  rea.sons  discii.ssed  in  the 
])reamhle,  EEMA  propo.ses  to  amend  44 
CFR  part  201,  as  follows: 

PART  201— MITIGATION  PLANNING 

■  1 .  file  anthoritv  citation  for  Part  201 
continues  to  read  as  follows: 

Authority:  Uolieit  '1'.  Stafford  Disasltjr 
Relief  and  Emergency  Assistance  Act.  42 
If.S.C.  tliroiigh  .')207;  Reorganization 
I’lan  No.  3  of  1S)7H.  43  I  R  415)43.  3  CFR.  15)78 
Comp..  |).  325);  Homeland  .Siicnrily  Act  of 
2002.  0  ll.S.C.  101;  E.O.  12127.  44  FR  15)307. 
3  t:FR.  15)75)  Comp.,  j).  370;  E.O.  12148.  44 
FR  43235).  3  CFR.  15)75)  Comp.,  p.  412:  E.O. 
13280.  08  FR  10015).  3  CiFR.  2003  Comp.,  p. 
100. 

■  2.  In  §  201.3,  revise  jiaiagraphs  (hK.'i), 
(c)(2),  and  (c)(3),  and  the  second 


.sentence  of  paragiaph  (e)(3)  to  read  as 
follows: 

§201.3  Responsibilities. 

***** 

(h)  *  *  * 

(.'ll  (Conduct  loviews.  at  lea.st  once 
evei  v  yeai’s,  of  State  mitigation 
activities,  plans,  and  programs  to  ensure 
that  mitigation  commitments  are 
fulfilled,  and  when  nece.ssarv,  take 
action,  including  recoverv  of  funds  or 
denial  of  future  funds,  if  mitigation 
commitments  are  not  fulfilled. 

(c)  *  *  * 

(2)  In  order  to  he  considered  for  the 
20  percent  HM(iP  funding,  jirepaie  and 
submit  an  Enhanced  State  Mitigation 
Plan  in  accordance  with  §201.,'),  which 
must  he  reviewed  and  updated,  if 
necessai'v.  every  .')  years  from  the  date 
of  the  appi'oval  of  the  previous  |)lan. 

(3)  At  a  minimum,  review  and  iijxlate 
the  .Standard  .State  Mitigation  Plan  every 
.')  yeais  fi'om  the  date  of  the  ap])roval  of 
the  ])revious  plan  in  older  to  continue 
])i()gram  eligibility. 
***** 

(e)  *  *  * 

(3)  *  *  *  The  plan  must  he  reviewed 
and  updated  at  lea.st  every  .')  yeais  from 
the  date  of  approval  of  the  |)revious 
|)lan. 

■  3.  In  §  201 .4.  revise  the  first  sentence 
of  paragiaph  (d)  to  read  as  follows: 

§201.4  Standard  State  Mitigation  Plans. 

***** 

(d)  *  *  *  Plan  must  he  reviewed  and 
revised  to  lellect  changes  in 
develoinnent,  |)rogre.ss  in  .statewide 
mitigation  efforts,  and  changes  in 
jiriorities  and  resubmitted  for  apjiroval 
to  the  appropriate  Regional 
Administrator  everv  .'5  years.  *  *  * 

■  4.  In  §  201 ..'),  revise  the  third  .sentence 
of  paragraph  (a),  revise  the  first  sentence 
of  paragraph  (c)(1),  and  revise  paragraph 
(c)(2)  to  read  as  follows: 

§201.5  Enhanced  State  Mitigation  Plans. 

(a)  *  *  *  In  order  for  the  .State  to  he 
eligible  for  the  20  percent  HM(d’ 
funding,  EEMA  must  have  approved  the 
plan  within  .')  yeais  prior  to  the  di.saster 
declaration. 

***** 

(c)  *  *  * 

(1)  A  .State  must  review  and  revise  its 
jilan  to  reilect  changes  in  development, 
])rogress  in  statewide  mitigation  efforts, 
and  changes  in  ])riorities.  and  resubmit 
it  for  approval  to  the  a})pro])riate 

Regional  Administrator  every  .')  years. 

*  *  * 

(2)  In  order  for  a  .State  to  he  eligible 
for  the  20  percent  HMUP  funding,  the 
Enhanced  .State  Mitigation  plan  must  he 
ap])roved  by  EEMA  within  the  .5  years 
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prior  to  the  current  major  disaster 
declaration. 

Dated:  l•■<!l)nlarv  22.  2012. 

\V.  ('.raij*  Fii»atK. 

Adniinislrator.  Frdrrnl  Fiurn^cncv 
Mdiuiiirmrnt  Aficncy. 

H'R  Oik:.  2()1:{-()47‘M  I'ilinl  2-2a-i;t:  K:4.">  am| 

BILLING  CODE  9111-66-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  2012-0025] 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petition  for 
Rulemaking;  Vehicle  Rollover 
Resistance 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Diipartment  of  Transportation  (DOT). 
ACTION:  Denial  of  j)etition  for 
rnlemaking. 

SUMMARY:  This  docnment  denies  a 
petition  for  rnlemaking  submitted  hv 
Mr.  Michael  Schramm  recpuisting  that 
tin?  agency  initiate  rnlemaking  to 
establish  a  Federal  motor  veliicle  safety 
standard  (FMYSS)  to  j)r(!vent  a  vehicle 
from  being  stcuned  into  a  rollovm'  at  anv 
sjiiHul.  Mr.  Schramm  has  api)lie(l  to 
patent  a  device  he  believes  will  enable 
vidiicles  to  meet  bis  recinestiul  .standard. 
After  review  of  Mr.  Scliramm's  petition, 
we  believe  the  petition  lacks  siifficient 
data  to  support  proj)osing  and 
j)romnlgating  a  safety  standard.  Further, 
it  might  create  conflicts  with  existing 
standard  and  consumer  information 
metrics.  Therefore.  NHTSA  is  denying 
Mr.  Schramm's  petition. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues;  Mr.  )ohn  Lei;.  Office  of 
Oash  Avoidance  Standartls,  NYS-123, 
Telephone:  (202)  3(i()-4924:  Facsimile: 
202-403-2730:  Email:  john.lee@dot.go\'. 

For  legal  i.ssnes:  David  jasinski. 
NHTSA  Office  of  (liief  Oonn.sel,  N(X]- 
112.  Telephone:  (202)  300-2002: 
Facsimile:  202-300-3820;  Email: 
(/ni7f/./Vi.sin.sk/@f/of.goi'. 

Hotb  officials  can  be  reached  bv  mail 
at  the  National  Highwav  Traffic  Safety 
Administration.  1200  New  jer.sey 
Avenue  .SE..  Washington.  DC.  20.'i00. 
SUPPLEMENTARY  INFORMATION;  On 
.Sejitember  30.  2010.  Mr.  Michael 
Schramm  submitted  a  petition  for 
rnlemaking  recpiesting  that  NHTSA 
establish  a  Federal  motor  vehicle  .safety 
.standard  (FMYSS)  to  prevent  a  veliicle 
from  being  steered  into  a  rollover  at  anv 


sjieecl.  Mr.  Schramm  suggested  that 
NHTSA  luimber  and  name  this  new 
standard  FMYSS  No.  140.  “Anti-Roll 
Steering."  He  snpjilied  regulatory  text 
for  the  reipiested  FMY.S.S  No.  140.  a 
copy  of  his  aiiplication  fora  patent  for 
liis  rollover  iirevention  ajiparatns  (the 
a|)paratns).  a  copy  of  FMY.SS  No.  120. 
“ld(H:tronic  stability  control  systems."  a 
copy  of  the  preliminary  regulatory 
impact  analysis  for  FMY.SS  No.  120.  and 
2002  aci:ident  rollover  data  from  the 
NH'l.SA  Web  site  \\  \v\v.sai(Ucur.<j,ov.  The 
recpiested  standard  would  restrict  a 
vehicle's  steering  wheel  from  steering  a 
vehicle  into  a  rollover. 

Agency  Response  and  Decision 

As  stated  in  Mr.  .Schramm's  jietition. 
more  than  10.000  people  were  killed  in 
rollover  crashes  in  2002.  However,  in 
2000.  the  rollover  fatalities  fell  to  8.207. 
ba.sed  on  NHT.SA's  early  release  of 
annual  fatality  figiinis.'  While  there  are 
.several  reasons  for  these  reilnctions.  we 
believe  that  the  consumer  information 
and  rnlemaking  actions  that  NHT.SA  has 
been  actively  pursuing  playinl  a  role  in 
reducing  fatalities  and  injuries  from 
rollover  crashes  and  will  continue  to 
reilnce  these  numbers  evmi  more. 

.Since  2001.  NHT.SA's  New  (^ar 
Assessment  I’rogram  (Nf^Al’)  has  beim 
rating  vehicles  for  rollover  resistance 
and  making  these  ratings  available  to 
consumers  on  n  n  n’..sf;/hrf;ni’.go\' and  in 
other  agency  publications.  Initially, 
rollover  resistance  ratings  were  based 
solely  on  a  vehicle's  Static  Stability 
Factor  (.S.SF).  a  calculation  that  n.ses  a 
v’ehicle's  width  and  the  height  of  its 
center  of  gravity  to  predict  a  vehicle's 
chance  of  rollover  in  a  single  vehicle 
c:rash. 

In  the  Transportation.  Recall. 
Enhancement.  Accountability  and 
Documentation  (TREAD)  Act  (»f 
November  2()()(),  Congress  directed 
NHT.SA  to  develop  a  dynamic  rollover 
test  and  to  n.se  information  obtained  in 
that  test  to  helj)  inform  consumers  about 
the  rollover  ])roperties  of  vehicles.  On 
October  14.  2003.  NH  T.SA  j)nblished  a 
final  policy  establishing  a  “fishhook" 
test  as  the  dynamic  rollover  test  for 
NCAF. 

The  fishhook  test  is  an  objective!  and 
rej)eatable  test  cajrable  of  determining  a 
vehicle's  snscejitibilitv  to  rolling  over 
on-road.  The  fishhook  maneuver  uses 
steering  inputs  that  approximate!  the 
ste!e!ring  ;i  elriver  might  n.se  in  a  j)anie: 
sitnatiem  in  an  effeat  tei  re!gain  lane 
peisitiein  eir  tei  re!e:e)ver  having  genie  eiff 

'  Tnilfu:  .Salulv  I'acl.s  2e)(l!l  (l•:arly  lalition). 
Tiihlt!  2:i;  l’:iss(!ii”or  eiai-  anil  Lislit  Triick  Occiijiaiits 
Kiliad.  I)v  Viihicli! 'rvpi!  and  Kiillovnr  ()(:t;uiT(!iu:i!. 
I!m2-2()1)!). 


the  reiael.  The!  fishheieik  test  is  e:e)nelne:te!el 
at  sjieieels  np  tei  .50  mph  anel  in  two 
.symmedrie:  ste!e!ring  inputs  (left  tei  right 
iinel  right  tei  left),  with  the!  final  input  eif 
the!  te!St  bi!ing  aj)pre)xim;ile!lv  270  ele!gre!e!. 
When  the  whe!e!ls  em  the  .same  siele  eif  a 
vehieile  simnltaneenislv  lift  twei  eir  ineire 
ine:he!s  eiff  the!  grenmel.  the  ve!hie:le!  fails 
the!  test. 

The!  msnlts  eif  this  te!st  are!  neileel  em 
\\  \v\\’.s(il(!i'('(it'.gov  fell'  every  ve!hie:le! 
testeel.  As  eif  2004.  reilleiver  re!sistane:e! 
ratings  are  baseel  ein  beith  a  ve!hie;le!'s  .S.SF 
anel  whetheir  eir  neit  the  veihieile  tippeel 
np  in  the  fishheieik  test.  In  respeinse  tei 
this  rating  ]ireigram.  as  inelie:ate!el  by  the 
impreivennemt  in  ratings  emel  the  i)hvsie;al 
e:harae;teristie;s  eif  the  vehie:le!s.  vehie:le! 
mannfae:tnre!rs  have  nuiele 
impreivenuints  tei  the  rolleiver  jiroperties 
eif  the  ve!hie:le  theiy  ]n'eielne:e!.  The  age!ne;y 
has  beeni  able  tei  eloeinment  that  some 
makes  anel  moelels  of  vehie;le!s  have 
be!e;e)me!  wieleir.  anel  have  a  e;e!nte!rs  eif 
gravity  that  are  leiwer  tei  the  greinnel  than 
preivions  veu  sieins  eif  similar  makeis  anel 
meielels.  theirefeire  imjireiving  their  .S.SF 
anel  making  them  less  sn.se:e!ptible!  tei 
reilleiver. 

On  April  0.  2007.  NHT.SA  eistablisheul 
FMY.S.S  No.  120.  "Eleieitronie:  stability 
e:eintre)l  .systems."  (E.SC)  tei  help  re!elne;e! 
reilleiveir  anel  either  tyjieis  eif  lei.ss  eif 
e:eintre)l  eirashes.  IvSC  systems  use 
anteiniiitie;  e:eim])nte!r-e:eintreille!el  braking 
eif  inelivielnal  wheiels  tei  assi.st  the  elriveir 
in  maintaining  e:eintreil  in  e:ritie:;il  elriving 
sitnatieins  wheirei  the  vehieile  is 
beiginning  tei  leise  eliree;tieinal  e:eintreil  at 
the  rear  wheiels  (spin  eint)  eir  elire!e:tieinal 
e:eintreil  at  the  freint  wheels  (]ileiw  out). 
NHT.SA  estimateis  that  E.S('  has  the 
peitential  to  preveint  71  pe!re:e!nl  of 
jiassenger  vehicle  reilleivers  that  weinlel 
eitherwise  occur  in  single  ve!hic;le 
e;rasheis.  The  ageine;y  fnrtluir  estimates 
that  E.SC  will  save  .5.300  to  0.000  lives 
anel  prevent  150.000  to  238.000  injuries 
in  all  typeis  of  e.rashes  annually  eine:e!  all 
light  ve!hie:les  on  the  reiael  are  eiepiijijieiei 
with  E.SC  svsteims.  Many  anteimeitive 
mannfae;tnre!rs  eKpiiiipeel  their  ve!hie;le!s 
with  ESC  jirieir  tei  the  .Seiptembeir  1. 2011 
elate  for  foil  e;einijiliane;e  with  FMY.S.S 
No.  120. 

On  May  12.  2000.  NHT.SA  upgraeleiel 
FMY.S.S  Nei.  210.  "Reieif  e:rnsh 
resistaneie."  tei  impreive  reieif  strength  tei 
re!elne:e!  the  risk  of  eleiath  anel  serious 
injury  in  reilleiveir  eirashes.  The 
amenelments  elonble  the  einrremt  reieif 
strength  reieiniremeint  feir  light  vehieileis 
weighing  np  tei  0.000  penmels.  It 
s]ie!e;ifie!s  that  beith  thei  elriver  anel 
lias.senger  sieleis  eif  the  reieif  must  liei 
eiajiable  eif  withstaneling  a  foreiei  eupial  tei 
three  timeis  the  weight  of  the  vehieile 
ajiplieel  tei  eine  siele  eif  the  roof.  n]i  freim 
the  e:nrrent  1.5  tiineis  the  weight  eif  the 


13854 


Federal  Register/ Vol.  78,  No.  41 /Friday,  March  1,  2013 / Proposed  Rules 


vcihicle.  Phase-in  of  the  requirement 
l)(!gan  in  .Sej)teml)er  2012  and  will  he 
(:()in])!ete(l  for  all  affected  vehicles  hv 
the  2017  model  year.  It  is  estimated  the 
tougher  roof  crush  re(|uirements  will 
prevent  13.')  fatalities  and  1  .OO.'j  non- 
fatal  injuries  annually. 

On  lanuarv  10.  2011,  NU  I’.SA 
])nhlished  a  final  rule  estahlishing 
i'MVSS  No.  220,  "Fjection  mitigation," 
to  reduce  the  partial  and  com])lete 
ejection  of  vehicle  occiqiants  through 
side  windows  in  crashes.  i)artic:ularlv 
rollover  crashes.  Under  the  new  ride, 
vehicle  manufacturers  must  develop  a 
countermeasure  for  light  jias.senger 
vehicles  under  4. .'130  kilograms  (10.000 
|)onnd.s)  that  jirevents  an  18  kilogram 
(40  pound)  linear  impactor  from  moving 
more  than  100  millimeters  (4  inches) 
jiast  the  side  window  ojiening.  The  new 
standard  will  begin  phasing  in  on 
Sejitemher  1,  2013.  All  newly 
manufactured  vehicles  will  he  r(!(|nired 
to  provide  this  protection  hy  Septemher 


1. 2017.  When  fully  implemented,  this 
standard  will,  the  agency  hidieves. 
jirevent  on  average  373  fatalities  and 
470  .serious  injuries  every  vear. 

After  candidly  reviewing  the 
attachments  to  Mr.  Schramm’s  petition, 
we  noted  that  the  regulatory  text  for  the 
reijnested  standard  was  not  conqilete 
and  values  for  the  steering  rate  in  the 
Anti-Roll  Steering  Test  were  left  blank. 
Didermining  those  values  would  take 
additional  re.sonrces  to  complete.  We 
also  note  that  while  data  for  FMVSS  No. 
120  was  supplied  in  Mr.  Schramm’s 
petition,  we  do  not  believe  this  data  is 
relevant  for  jiromnlgating  a  safety 
standard  for  Mr.  Schramm’s  apparatus. 
As  such,  the  petitioner  did  not  provide 
any  data  that  would  support  the 
granting  of  his  })etition. 

We  further  note  there  might  he  a 
safety  risk  due  to  the  lack  of  steering 
res}K)nsivenes.s  of  Mr.  Schramm’s 
apparatus  that  may  cause  unintended 
deaths  and  injuries  as  a  result  of  drivers 
colliding  into  objects  they  were  trving  to 


avoid.  It  was  also  noted  that  the  steer- 
limiting  requirement  of  the  petitioner’s 
reipiested  test  procedure  might  prevent 
the  agency  from  conducting  FSC 
compliance  tests.  Also,  the  agencv 
might  not  he  able  to  conduct  the 
fishhook  test  it  develo|)ed  in  response  to 
the  Uongre.ssional  call  for  a  dynamic  test 
who.se  results  Uongress  said  mu.st  he 
used  in  develojiing  information  for 
consumers  on  the  rollover  resi.stance 
jiroperties  of  vehicles.  In  conclusion,  we 
believe  Mr.  Schramm’s  petition 
jirovides  no  data  to  demonstrate  that  his 
reipiested  standard  would  result  in  any 
.safety  benefits.  F’erther.  adoption  of  the 
reipiested  standard  might  create 
conflicts  with  existing  safety  standards. 
Therefore,  his  petition  is  denied. 

Issiieil  on;  Kebriiarv  It).  2013. 

(]liristopher  ).  Boiianti, 

Assncidia  Adniinistmtor  for  liiilonutkiiig. 

|FR  Doc.  20 1 3-1)47.')!)  Filotl  2-28-13;  8:4.=)  ami 
BILLING  CODE  4910-59-P 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

SUMMARY:  IJ.S.  Agency  ibr  International 
Develojinient  (USAID)  has  suhinitted 
tlie  following  information  collection  to 
OMH  for  review  and  clearance  under  the 
Pa|)erwork  Reduction  Act  of  11)95. 

Public  Law  104-13.  Uomments 
nigarding  this  information  collection  an; 
best  assured  of  having  tlunr  full  effect  if 
received  within  30  davs  of  this 
notification.  Uomments  shonhl  lx; 
addr(!ssed  to:  Desk  Officer  for  USAID. 
Office  of  information  and  Regnlatorv 
Affairs.  Office  of  Management  and 
Hndget  (OMH).  Washington.  DO  20503. 
(iojiies  of  submission  may  he  obtained 
by  calling  (202)  712-.5007. 

SUPPLEMENTARY  INFORMATION: 

OMB  \hiinl)(;r:  OM13  041 2-0549. 

Form  Niimhor:  AID  302-3. 

Titio:  Offeror  Information  for  Personal 
Services. 

Typo  oj  Suhmission:  New  Information 
(Collection. 

Purposo:  United  States  Agency  for 
International  DcweloiJinent  mu.st  collect 
information  for  reporting  purposes  to 
(Congress  and  Office  of  Accjuisition  and 
A.ssistance  (Contract  Administration. 
This  collection  is  to  gather  information 
from  aj)plicant.s  a])plving  for  ])ersonal 
.services  contractor  |)ositions.  This  form 
will  1)(!  utilized  tc)  collect  information  to 
determine  the  most  (pialified  i)erson  for 
a  position  without  gathering 
information  which  may  lead  to 
discrimination  or  bias  iidbrmation 
towards  or  gathenul  from  apj)licant. 

Annual  Reporting  Riirden 

Pospondonis:  50()(). 

Total  annual  rasponsos:  lO.OOU. 

Total  annual  hours  riHiuastod:  1  ().()()(). 


Dated:  l'(;l)niarv  22.  201:5. 

Lynn  I’.  Winston. 

Phirf.  Hiin-dii  far  M(iiui}>(!iiu!nl.  Oflico  of 
\t(in(i>i(‘incnl  Scivicos.  Injoinutlioii  oiul 
Kocords  Division.  I'.S.  /tge/xa’ /hr 
Intornolionol  Dovolojnnonl. 

II  K  Doe.  20 1:5-04720  l-'iled  2-2«-i:5;  8:4,')  ain| 
BILLING  CODE  6116-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  March  14  Advisory 
Committee  on  Voluntary  Foreign  Aid 
Meeting 

agency:  United  States  Agencv  for 
International  Develoi)ment. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  f'ederal 
Advisory  (Committcie  Act.  notice  is 
hiinihy  given  of  a  meciting  of  the 
Advisory  (Committee!  on  Voluntary 
f’orciign  Aid  (A(CVI‘’A). 

/Oo/e?;  Thursday.  March  14.  2013. 

Tima:  2:00  i).m.  to  5:00  p.m. 

lA)(:alion:  Ronald  Resigan  Building. 
1300  Pennsvlvania  Av(!.  N\V.. 
Washington.  IXC  20523. 

Agenda 

USAID  Administrator  Rajiv  Shah  will 
make  oiiening  remarks,  followed  by 
])anel  discussions  among  ACCVFA 
members  and  USAID  leadership,  and  an 
oiien  Q8;A.  A  draft  agenda,  room 
location,  and  additional  information 
will  1)(!  forthcoming  on  the  ALCVFA  Web 
site  at  http://\v\v\v.nsaid.gov/\\’ho-\va- 
ara/oroanization/advisorv-committaa. 

Stakeholders 

'I’he  meeting  is  free  and  o])en  to  the 
])iil)lic.  Persons  wishing  to  attend 
should  register  onliiK!  at  http:// 
www.usaid.oov/who-wa-ara/ 
oroanization/advisorv-committaa/oat- 
involvad. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Slonesifer.  202-712-4372. 

Dated:  Feliruai  v  22.  201  ;5. 

Sandy  Slnnesifer, 

Fxocutivo  Diractor,  Advisory  (iomndllco  on 
\'olnnlarv  Foroi^i’ii  Aid  (AdVFAI.  ( '..S’,  /tge/ifa- 
for  Intarnalionol  Dovolopinant. 
il’K  Doc.  201:5-0484(1  l•■ile(l  2-2H-i:5:  8:4.')  am] 
BILLING  CODE  P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Board  for  International  Food  and 
Agricultural  Development;  Notice  of 
Meeting 

Pursuant  to  the  Ibideral  Advisory 
(Committee  Act.  notice  is  henihy  given  of 
tlu!  inihlic  nuieting  of  the  Board  for 
International  Food  and  Agricultural 
Develo])ment  (BIFAD).  The  meeting  will 
he  held  from  d:3()  a.m.  to  12:30  ]).m.  on 
March  15.  2013  at  th(!  University  of 
Missouri  Reynolds  journalism  Institute. 
S.  ‘)th  Sti'eet.  (Columbia.  MO  05201.  The 
cciiitral  theme  of  this  meeting  will  center 
on  “CClohalization  of  agriculture  and 
food  research  at  land-grant  universities: 
BIFAD  jnihlic  meeting  at  Universitv  of 
Missouri.” 

Dr.  Brady  Dciaton,  BIFAD  (Chair  and 
(Chanc(!llor  of  tlu!  University  of  Missouri 
at  (Columbia,  will  presidi!  over  the 
meeting. 

The  public  meeting  will  luigin 
jiromptly  at  8:00  a.m.  with  opiiiiing 
rciinarks  by  BIFAD  (Chair  Bradv  Dciaton. 
rh(!  Board  will  address  both  old  and 
lUiW  business  dining  this  time  and  hear 
updat(!S  from  USAID,  including  ie])orls 
on  outreach  visits  hv  thiee  BIf'AD 
members.  USAID  will  ])i()vide  ipidates 
on  th(!  Higher  Education  Solutions 
Nidwork  and  the  Bureau  for  Food 
S(!curity  Feed  the  Future  Food  Security 
Innovation  (Center.  This  will  he  followed 
by  a  panel  on  global  research  prioi’ities 
related  to  Sustainable  Intensification 
and  Integrated  Pest  Management  as 
i'(!lat(!d  to  refinement  of  current  USAID/ 
BFS  research  focus  areas  and 
jirogrammatic  choices.  A  second  panel 
will  focus  on  agricultural  research  at 
U.S.  universities  in  the  context  of  global 
challenges.  Time  will  then  he  allowed 
for  ])ul)lic  comment.  Following  this 
jieriod,  the  (Chair  will  adjourn  the 
meeting. 

Those  wishing  to  attend  the  iiKH'ting 
or  obtain  additional  information  about 
BIFAD  should  contact  Susan  Owens, 
Executive  Director  and  Designated 
Imderal  Officer  for  BIFAD.  Interested 
pi!r.sons  may  write  to  her  in  care  of  the 
U.S.  Agency  for  International 
D(!velopment.  Ronald  Reagan  Building, 
Buriiau  for  Food  Security,  1300 
Pennsvlvania  Avenue  NW.,  Room  2. 10- 
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214,  Washington.  DC  20.123-2110  or 
t(;l(!i)hom!  her  at  (202)  712-0218. 

Siiscin  OwcMis, 

( 'SAID  l)asi;^n(il(!(l  Fcdnal  Officav  for  HIFAD. 
liuwou  for  Food  Socurity.  I  ’.S.  Aycncy  for 
InloriKdioiud  I)ov(do\)i\iont. 

II'K  Ooc.  :i()i;t-()474(i  I'ilod  «:4r)  iiinl 

BILLING  CODE  P 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

l''(!l)i'iiarv  2.1.  201  3. 

The  Department  of  Agriculture  lias 
submitted  the  following  information 
collection  re(]uirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1005. 

Public  haw  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  projier 
|)erformance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  jiractical  utility: 

(h)  tlu!  accuracy  of  tin;  agimcv’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  (]nality.  utility  and 
clarity  of  the  information  to  he 
collected:  (d)  ways  to  minimize  the 
hiirdmi  of  the  collection  of  information 
on  tho.se  who  are  to  nispond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
technicpies  or  other  forms  of  information 
technology  should  he  addresscul  to:  Diisk 
Officer  for  Agric:ultnn;.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB). 

()IIiA_Submission@()MB.E()P.  (X)\ '  or 
fax  (202)  30.5-.580(i  and  to  Departmental 
Clearance  Office.  IJSDA,  OCIO.  Mail 
Sto])  7002.  Washington.  DC  202.50- 
7002.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  davs  of  this  notification. 
Co])ie.s  of  the  suhmi.ssion(s)  may  he 
obtained  by  calling  (202)  720-80.58. 


y\n  agency  may  not  conduct  fir 
sponsor  a  collection  of  information 
unless  the  f:f)llection  of  information 
displays  a  currently  valid  OMB  control 
nnmher  iind  the  agency  informs 
|)otential  persons  who  are  to  respond  to 
the  collection  of  infornuition  that  such 
])ersons  are  not  nujuired  to  respond  to 
the  collection  of  information  unless  it 
disjilays  a  currentlv  valid  OMB  control 
nnmhfM'. 

Food  and  Nutrition  Servif;e 

Title:  Determining  Kligihility  for  Free 
and  Retluced  Price  Meals  and  Fhfu;  Milk. 

7  CFR  Part  245. 

OMB  Control  Ninnhor:  ().584-()()2(). 

SuiunniiY  of  Collection:T\w  Richard 
B.  Rn.ssell  Niiiional  School  hunch  Act 
(N.SLA).  as  amended,  authorizes  the 
National  School  Lunch  Program  (NSLP). 
.Section  9.  Paragraph  9(h)  of  the  NSLA 
])rovi(le.s  that  the  income  guidelines  for 
determining  eligibility  for  free  school 
meals  shall  he  130  jiercent.  and  reduf:ed 
])rice  school  meals  .shall  hti  185  |)ercent. 
of  the  ci|)j)liccihle  family  size  income 
level  contained  in  the  non-farm  incfime 
poverty  guidelines  proscribed  hv  the 
Office  of  Management  and  Budget,  as 
iidjusted  annually.  7  Ok'R  Part  245, 
Determining  Idigihility  for  l-’ree  anil 
Reduced  Pricf!  Meals  iiud  Free  Milk  in 
.Schotils,  sets  forth  policies  and 
lirocedures  for  implementing  the.se 
provisions.  The.se  federal  regulations 
refiuires  .schools  ojierating  the  N.SLP  to 
determine  childnm’s  eligiliility  for  frei: 
and  reilnced-price  me;il.s  on  the  basis  of 
each  child’s  household  income  find  size, 
aiul  to  establish  operating  proi;edures 
that  will  prevent  physical  segregation, 
or  other  (li.sf:rimination  against,  or  overt 
identification  of  children  unable  to  ])ay 
the  full  juice  for  meals  or  milk.  .Section 
194  of  the  (ihild  Nutrition  and  WKi 
Reanthorization  Act  of  2094  added 
section  t)(h)(4)  to  the  N.SAL  (42  II.S.C. 
17.58(h)(4))  to  refjuire  local  education 
agencies  to  directly  certify,  without 
further  a|i])lit:ation,  any  child  who  is  a 
member  of  a  household  receiving 
.Sujijdemental  Nutrition  Assistance 
Program  (.SNAP)  himefits. 

Need  and  Use  of  the  Information:  l‘’N.S 
will  collect  information  to  ileteriuine 


eligibility  of  children  for  free  and 
rfuluced  ju  ice  meals  ami  for  free  milk 
using  form  FN.S-742,  and  a.ssure  that 
there  is  no  jdiysical  .segregation  of.  or 
other  di.scrimination  ;igainst,  or  overt 
identification  of  children  unable  to  jiav 
the  full  ju  ice  for  meals  or  milk. 

Description  of  Bespondents: 
Individuals  or  household:  .State.  Local, 
or  Trihal  CJovernment. 

Nnmher  of  Besjunidents:  8,393.871. 
Fre(]nencv  of  Besj)onses: 
Recordkeejiing:  Rejuuting:  Other  (3 
times  a  year):  Anmudly. 

Tot(d  Burden  Hours:  995,582. 

Ruth  Brown, 

Departmental  Information  Collection 
CFsirance  Officer . 

II'K  9|)(:.  2(n:i-()478>l  F'iloti  2-28-i:f:  8:4.'i  am| 
BILLING  CODE  3410-30-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Firms  for 
Determination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

agency:  Fconomic  Develojunent 
Admini.stration,  Dejiiirtment  of 
(Commerce. 

ACTION:  Notice  and  Ojijiorlunitv  for 
Public  (Comment. 


Pursuant  to  .Section  251  of  the  Trade 
Act  1974.  as  amended  (19  U.S.C.  2341 
et  s(!(j.),  the  Fcomuidc  Develojunent 
Admini.stration  (FDA)  has  received 
jietitions  for  cfirtification  of  eligibility  to 
ajjply  for  Trade  Adjustment  A.ssistance 
from  the  firms  listed  below. 

Accordingly,  EDA  has  initialed 
investigations  to  determine  whether 
increa.sed  imjuuts  into  the  United  .States 
t)f  articles  like  or  directly  comjietilive 
with  tho.se  ju'oduced  hv  each  ofthe.se 
firms  contributed  imjuutantly  to  the 
total  or  jiartial  sejiaration  of  the  firm’s 
workers,  or  threat  thereof,  and  to  a 
decrease  in  sales  or  ju  oilnclion  of  each 
jietitioning  firm. 


List  of  Petitions  Received  by  EDA  for  Certification  Eligibility  To  Apply  for  Trade  Adjustment  Assistance 

[2/1/2013  through  2/22/2013] 


Firm  name 

Firm  address 

Date  accepted 
for 

investigation 

Product(s) 

Filers  Machine  &  Welding,  Inc . 

600  E.  Commerce  Road,  Lex¬ 
ington,  NE  68850. 

2/21/2013 

Company’s  articles  are  made  from  metals,  using 
metal  fabrication  processes:  Cutting,  bending, 
welding,  and  other.  Components  are  then  used  by 
other  businesses  to  make  final  goods. 

-  Ai’’ ! 
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List  of  Petitions  Received  by  EDA  for  Certification  Eligibility  To  Apply  for  Trade  Adjustment  Assistance — 

Continued 

[2/1/2013  through  2/22/2013) 

Firm  name 

Firm  address 

Date  accepted 
for 

investigation 

Product(s) 

Principal  Manutacturing  Corpora¬ 
tion. 

2800  S.  19th  Avenue,  Broadview, 
IL  60155. 

2/21/2013 

The  firm  manufactures  automotive  stampings. 

Any  i)arty  having  a  .siihstaiilial 
interest  in  tlu!se  jjnxxuulings  may 
re(inest  a  public  hearing  on  the  matl(;r. 

A  written  recpiest  for  a  liearing  must  be 
submitted  to  the  Trade  Adjustment 
Assistance  lor  Firms  Division,  Room 
71()(i.  Fconomic  Development 
Admini.stration,  IJ.S.  D{!])artment  of 
(lomiiKirce,  Washington.  D(]  20230.  no 
later  than  ttm  (10)  calendar  days 
following  pnblication  of  this  notice. 

Please  follow  the  recpiinmients  s(!t 
forth  in  FDA’s  riignlations  at  13  (ddl 
31  ,'5.0  for  ])roc(!dnres  to  recpiest  a  public 
hearing.  The  (Catalog  of  Federal 
Donuistic  Assistance  official  nmnh(!r 
and  title  for  the  program  inuha'  which 
tlni.se  jjetitions  arc;  submitted  is  11.313. 
fradi!  Adjnstimmt  Assistance  for  firms. 

l)iil(!(l;  l•'(!l)I■ual■v  22.  2013. 

Miriam  Koai'so. 

/s7/i>//>y7;7v  l■'x(lmilHn^. 

H'K  Doc.  Filed  2-2K-i:t:  H:4.T  iun| 

BILLING  CODE  3510-WH-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[B-77-2012] 

Foreign-Trade  Zone  93 — Raleigh- 
Durham,  NC;  Authorization  of 
Production  Activity;  Revlon  Consumer 
Products  Corporation  (Hair  Coloring 
Products);  Oxford,  NC 

On  Octohc!!'  It).  2012.  Revlon 
Oonsnmer  Products  Oorporation,  the 
operator  of  f’TZ  030.  snlmiitted  a 
notification  of  ])roposed  ])rodnction 
activity  to  the  I'oreign-Trade  Zones 
(f’  TZ)  Board  on  behalf  of  Revlon 
Oonsnmer  Products  Oori)oration.  within 
Snhzone  030.  in  Oxford.  North 
Oarolina. 

The  notification  was  proce.ssed  in 
accordance  with  the  regulations  of  the 
FTZ  Btiard  (1.1  Of’R  part  400).  including 
notice  in  the  Federal  Register  inviting 
public  comment  (77  FR  0.18.10-0.18.17. 
10/31/12).  'file  FTZ  Board  has 
d(!termined  that  no  further  nn  iew  of  the 
activity  is  warranted  at  this  time.  The 
jirodnction  activity  described  in  the 
notification  is  authorized,  snhjecl  to  the 


FTZ  Act  and  the  Board's  regulations, 
imdnding  .Section  400.14. 

Hated;  Dliniarv  It).  2013. 
y\ii(ln!w  Medilvray. 

Hxaciitivc  Sacraldiv. 

|1R  Doc.  201 3-04843  Filed  2-2K-13;  fi:4.")  ami 
BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[B-17-2013] 

Foreign-Trade  Zone  84 — Houston,  TX; 
Notification  of  Proposed  Production 
Activity;  Toshiba  International 
Corporation  (Hybrid  Electric  Vehicle 
Motors  and  Generators  Production) 

The  Port  of  llonston  Authority, 
grantee  of  F  TZ  84.  submitted  a 
notification  of  projio.sed  production 
activity  on  behalf  of  Toshiba 
International  Corporation  (Toshiba), 
located  in  I  lon.ston.  Texas.  The 
notification  conforming  to  the 
recjuirements  of  the  regulations  of  the 
Board  (11  (3‘’R  400.22)  was  received  on 
Fehrnary  11. 2013. 

The  Toshiba  facility  is  lot:ated  at 
13131  West  Little  York  Road,  Houston 
(Harris  (knnity),  Texas.  A  separate 
application  for  snhzone  status  at  the 
roshiha  facility  is  planned  and  will  he 
processed  under  Section  400.31  of  the 
Board's  regulations.  The  facility  is  used 
for  the  ])rodnction  of  electric  motors  and 
generators  for  hybrid  electric  vehicles 
(HEY).  Pursnani  to  11  CFR  400.14(h), 
FTZ  activity  would  he  limited  to  the 
s|)ecific  foreign-status  materials  and 
com])onent.s  and  sp(u:iiic  finished 
products  included  in  the  submitted 
notification  (as  dest;rihed  below)  and 
suhsecjuentlv  authorized  hv  the  FTZ 
Board. 

Production  iimhir  FTZ  procediircis 
could  exeni])!  Toshiba  from  customs 
duty  ])avments  on  the  foreign  status 
com])onent.s  u.sed  in  export  production. 
On  its  domestic  .sales.  Toshiba  would  he 
able  to  choose  the  duty  rates  during 
customs  entry  procedures  that  apply  to 
electric  motors  and  generators  (duty 
rates  range  from  free  to  2.1%)  for  the 


fonugn  .status  inputs  not(;d  below. 
Oustoms  duties  also  could  possibly  he 
deferred  or  reduced  on  foreign  status 
])roduction  ecjnipment. 

The  com])onents  and  materials 
.sourced  from  abroad  include:  Plastic 
film,  strips  and  sh(u4s,  .synthetic  textile 
cord,  cloth  for  tetdmical  uses,  steel  nuts 
and  washers,  parts  of  motors  and 
gimerators.  i)ermanent  magnets,  variable 
resistors,  electric  terminals  and 
con])ling.s.  electric  synchros  and 
transducers  (duty  rates  range  from  free 
to  4.2%).  Toshiba  has  indicated  that  the 
textile  cord  would  he  admitted  to  the 
jiroposcnl  suhzone  in  privileged  foreign 
status. 

Public  comment  is  invited  from 
interiLsted  jjarties.  Submissions  shall  hi; 
addresscul  to  the  Board’s  Execntivi! 
Secretary  at  the  adilress  below.  The 
closing  ])eriod  for  their  recei])t  is  A])ril 
10.  2013. 

A  co])y  of  the  notification  will  he 
available  for  public  inspection  at  the 
Office  of  the  Exec;utive  Secretary, 
Fonugn-Trade  Zones  Board.  Room 
21013,  II.S.  Department  ofOommerce, 
1401  Oonstitution  Avenue  NW.. 
Washington,  D(;  20230-0002.  and  in  tlu; 
"Reading  Room”  section  of  the  Board’s 
Web  site,  which  is  accessible  via 
www’.timia.gov/ftz. 

For  further  information,  contact 
Di(in(^.Finvfii'@tr(i(if^.gov  or  (202)  482- 
1307. 

l)at(Hl:  l''el)iiiarv  20.  2013. 

Amlrinv  Mc:(iilvray, 

/i.veci  1 1  i  \  '(■  Sac  rat  (I  n 

|FR  Doc.  2(U3-(14K37  Filed  2-2H-13:  fi:4,'>  am] 
BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Advance  Notification  of 
Sunset  Reviews 

agency:  lm])orl  Administration, 
International  Trade  Administration. 
De])artment  of  Commerce. 


I 
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Hackground 

Fvcm  v  five  years.  ]im'suant  to  scjctioii 
7.')1((:)  of  tlie 'rariff  Act  of  1930.  as 
ainendiul  (“tlu;  Act”),  llu;  I)(!])artment  of 
Commerce  ("the  nepartnuait”)  and  the 
International  Trade  Commission 
automatically  initiate  and  conduct  a 
r(!vie\v  to  detcirmine  \vlu;ther  revocation 
of  a  countervailing  or  antidumping  duty 
order  or  termination  of  an  investigation 


suspendcnl  under  section  704  or  734  of 
the  Act  would  Im;  likely  to  lead  to 
continuation  or  reciirrcmce  of  dumjjing 
or  a  conntervailal)l(!  snhsidv  (as  the  case 
may  he)  and  of  material  injury. 

Dpcoming  Sunset  Reviews  for  April 
2013 

The  following  Sunset  Reviews  an; 
scheduled  for  initiation  in  A])ril  2013 
and  will  aj)pear  in  that  month’s  Notice 


Antidumping  Duty  Proceedings 

Light-Walled  Rectangular  Pipe  and  Tube  from  China  (A-570-914)  (1st  Review)  . 
Light-Walled  Rectangular  Pipe  and  Tube  from  Korea  (A-580-859)  Ost  Review)  . 
Light-Walled  Rectangular  Pipe  and  Tube  from  Mexico  (A-201-836)  (1st  Review) 
Light-Walled  Rectangular  Pipe  and  Tube  from  Turkey  (A-489-815)  (1st  Review) 

Polyethylene  Terephthalate  (Pet)  Film  from  India  (A-533-824)  (2nd  Review)  . 

Polyethylene  Terephthalate  (Pet)  Film  from  Taiwan  (A-583-837)  (2nd  Review)  .. 

Countervailing  Duty  Proceedings 

Polyethylene  Terephthalate  (Pet)  Film  from  India  (C-533-825)  (2nd  Review)  . 

Light-Walled  Rectangular  Pipe  and  Tube  from  China  (C-570-915)  (1st  Review)  , 


of  Initiation  of  Fivr'-Yoar  Sunset  Review. 
With  res|)ect  to  the  orders  on  Light- 
Walled  Rectangular  Ripe  and  I'uhe.  wc; 
haver  advanced  the  initiation  date  of 
certain  Sunset  Reviews  uj)on 
drrtermining  that  initiation  of  the  Sunset 
Reviews  for  all  of  the!  Light-Walled 
Rectangular  Ripe  and  Tuhe;  orders  on 
the  sanu!  date  would  ])romote 
administrative  efficienev. 


Department  contact 


Jennifer  Moats,  (202)  482-5047. 
Dana  Mermelstein,  (202)  482-1391. 
Dana  Mermelstein,  (202)  482-1391. 
Dana  Mermelstein,  (202)  482-1391. 
Dana  Mermelstein,  (202)  482-1391. 
Dana  Mermelstein,  (202)  482-1391. 


Dana  Mermelstein,  (202)  482-1391. 
David  Goldberger,  (202)  482-4136. 


Suspended  Investigations 

No  Sunset  Review  of  sus])end(!d 
investigations  is  .scheduUrd  for  initiation 
in  A])ril  201 3. 

Th(!  De])artment’s  procedures  for  tlur 
conduct  of  Sunsrrt  Reviews  are  srrl  forth 
in  19  (iFR  3.51.218.  (iuidancir  on 
methodological  or  analytical  issiurs 
relevant  to  tlur  Derpartment's  conduct  of 
Sunset  Reviews  is  .set  forth  in  tlie 
l)(!])artment's  Rolicy  Bulletin  f)8.3 — 
Policies  Hogdreiin;^  the  (jonduct  of  Five- 
veor  (“Sunset")  Ueviews  of 
Antidumping  and  (ioimteivailing  Duty 
Orders:  Policy  Pullet  in.  03  FR  18871 
(April  10.  1998).  The  Notice  of  Initiation 
of  Five-Yrrar  ("vSunset”)  Revirnvs 
jirovides  further  information  regarding 
what  is  reepured  of  all  parties  to 
participate  in  Sunset  Reviews. 

Rursuant  to  19  CFR  351.1()3(c),  the 
Department  will  maintain  and  make 
available  a  service  list  for  these 
proceedings.  To  facilitate  the  timely 
])reparation  of  the  service  li.st(.s).  it  is 
nupiested  that  tho.se  seeking  recognition 
as  interested  jiarties  to  a  ])roceeding 
contact  the  Deirartment  in  writing 
within  10  days  of  the  puhlication  of  the 
Notice  of  Initiation. 

Rlease  note  that  if  the  Department 
rec(uves  a  Notice  of  Intent  to  Rartici])at(; 
from  a  memh(!r  of  the  domestic  industry 
within  15  davs  of  the  date  of  initiation, 
the  review  will  continue.  Thereafter, 
anv  interested  partv  wishing  to 
partici])ate  in  the  Sunset  Review  must 
provide  suhstantive  c:omments  in 
response  to  the  notice  of  initiation  no 
later  than  30  days  aft(!r  the  date  of 
initiation. 


This  notice  is  not  re(|uired  hy  statute 
hut  is  ])uhli.shed  as  a  .service  to  the 
intmnational  trading  community. 

Dated;  L'chniarv  22.  2013. 

Lhristiiin  Marsh, 

Pepiilv  Assistant  Secn-larv  for  Aniidnmping 
and  (ionntervailing  Duly  ()})eratians. 

IKK  Doc.  2l)i:i-()4H:iH  I'iled  2-2»-i:{:  tCd.S  iim| 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Admini.stration. 
De])artment  of  (Commerce. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  E.  Waters.  Office  of  AD/CVD 
Operations,  Oustoms  Unit.  Imjtort 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 
telephone:  (202)  482-4735. 

Baf;kgrouncl 

ICach  year  during  tlu;  anniver.sarv 
month  of  the  puhlication  of  an 
antidumping  or  countervailing  dutv 
order,  finding,  or  snspimded 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended  (“the  Act”), 
may  retiuest,  in  accordance  with  19  (iFR 
351.213,  that  the  Department  of 
(Commerce  (“the  De])artment”)  conduct 


an  administrative  review  of  that 
antidum])ing  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

All  deadlines  for  the  suhmission  of 
comments  or  actions  hy  the  De])artment 
discussed  helow  refer  to  the  numher  of 
calendar  davs  from  the  applicable 
starting  date. 

Respondent  Selection 

In  the  event  the  Department  limits  the 
numher  of  respondents  for  individual 
(ixamination  for  adnunistrative  reviews 
initiated  ])ur.suant  to  recpiests  made  for 
the  orders  identified  helow,  the 
Dej)artment  intends  to  .select 
respondents  based  on  U.S.  Customs  and 
Border  Rrotection  (“CBR”)  data  for  U.S. 
im})ort.s  during  the  period  of  review.  We 
intend  to  release  the  (TIR  data  under 
Admini.strative  Rrotective  Order 
(“ARO”)  to  all  ])arties  having  an  ARC) 
within  five  days  of  ])uhlication  of  the 
initiation  notice  and  to  make  our 
decision  regarding  respondent  selection 
within  21  (lavs  of  ])nhlicalion  of  the 
initiation  Federal  Register  notice. 
Therefore,  we  encourage  all  parties 
intercLsted  in  commenting  on  respondent 
.sek'ction  to  submit  their  ARC) 
a])))lication.s  on  the  date  of  puhlication 
of  the  initiation  notice,  or  as  soon 
thereaft(;r  as  ])os.sihle.  The  Department 
invit(!s  comments  regarding  the  CBR 
data  and  resjjondent  sehuJion  within 
five  davs  of  placement  of  the  C.BR  data 
on  the  record  of  the  review. 

In  the  event  the  De|)artment  d(;cide.s 
it  is  iKiccLSsary  to  limit  individual 
(!xamination  of  respondents  and 
conduct  respondent  selection  under 
.s(;ction  777A(c)(2)  of  the  Act: 
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Suspension  Agreements 

None. 

Ill  accordance  witli  19  (]1'’R 
:i.')l  .21 8(1)).  an  interested  party  as 
dei'ined  by  section  771(9)  oi’tlie  Act  may 
re(|ne.st  in  writing  tliat  tlie  Secretary 
conduct  an  administrative  review.  l''or 
l)otli  antidumi)ing  and  countervailing 
duty  reviews,  tlie  interested  |)art\'  must 
siiecify  the  individual  ])roducers  or 
exporters  covered  bv  an  antidumping 
rinding  or  an  antidimijiing  or 
countervailing  duly  order  or  suspension 
agreement  lor  which  it  is  reiiuesting  a 
review.  In  addition,  a  dome.stic 
interested  party  or  an  interested  party 
described  in  section  771(9)(13)  of  the  Act 
mu.st  state  why  it  desires  tlie  Secretary 
to  review  those  particular  ])roducers  or 
exporters.-  If  tlie  interested  jiarty 
intends  for  the  Secretary  to  review  sales 
of  mercliandise  by  an  exporter  (or  a 
producer  if  that  producer  also  ex])orts 
merchandise  from  other  sii])])liers) 
which  were  produced  in  more  than  one 
country  of  origin  and  eacli  country  of 
origin  is  subject  to  a  sejiarate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-hv-order  basis, 
which  exporter(s)  the  reipiest  is 
intended  to  cover. 

IMease  note  that,  for  any  party  the 
De])artnient  was  uiiahle  to  locate  in 
jirior  segments,  tlie  Department  will  not 
accept  a  riKpiest  for  an  administrative 
review  of  that  jiarty  absent  new 
information  as  to  the  partv’s  location. 
Moreover,  if  the  interested  partv  who 
files  a  reipiest  for  review  is  uiiahle  to 
locate  the  producer  or  exporter  for 
which  it  reiiuested  the  review,  the 
interested  jiarty  must  jirovide  an 
exjilanation  of  the  attempts  it  made  to 
locate  the  jiroducer  or  exporter  at  the 
same  time  it  files  its  recpie.st  for  review, 
in  order  for  the  Sei;retarv  to  determine 
if  the  interested  partv’s  attempts  were 
reasonable.  ])ursuant  to  19  CFR 
:i.'ii.:i();i(f)(:i)(ii). 

As  explained  in  Antidumping  and 
(iountnrvcniing  Duty  Prornndings: 
Assnssnwnt  of  Antidumping  Duties,  98 
FR  289,')4  (May  (i.  2()()8).  the  Department 
has  clarified  its  jiractice  with  respect  to 
the  collection  of  final  antiduni])ing 
duties  oil  imjiorts  of  merchandise  where 
intermediate  firms  are  involved.  The 
|)uhlic  should  he  aware  of  this 
clarification  in  determining  whether  to 
reciuest  an  administrative  review  of 
merchandise  subject  to  antidumping 


“ll  llu!  r(!vii!\v  n!(|ii(!.st  in\'i>l\  (!s  a  iion-inarkol 
aconomv  and  llui  parliiw  subjocl  to  Iha  ravicw 
r(!(|U(!sl  do  not  (|ualil\’  lor  si^parali!  ratos.  all  ollun' 
oxporlors  ol  snl)j(!(:l  monliandiso  Iron)  llio  non- 
inarkol  oconoiny  coiinliy  wlio  do  nol  liavo  a 
.soparalo  ralo  will  bo  covorod  bv  I  bo  roviow  as  |)arl 
ol  lbo  singlo  onlilv  ol  wbiob  Ibo  nainod  linns  aro 
a  pari. 


findings  and  orders.  .See  (dso  the  Import 
Administration  Web  site  at  htt}):// 
tradc.gov/iu. 

All  recpiests  must  he  filed 
electronically  in  lni])ort 
Administnitioir.s  Antidumping  and 
(Countervailing  Dutv  (Centralized 
I'Clectronic  .Service  .Svsteni  (“lA 
A(C(CF.S.S")  on  the  lA  A(C(ClvS.S  Web  site 
;it  http://i(uiccess.tiudv.gov.  .See 
Antidumping  and  Countervuiling  Dutv 
Proceedings:  Klectronic  Piling 
Procedures:  Administrative  Protective 
Order  Procedures,  79  1*’R  89298  ()ulv  9. 
2011).  Further,  in  accordance  with  19 
(CFR  8.11 .8()8(fl(l)(i).  a  co])y  of  each 
recjnest  must  he  served  on  the  petitioner 
and  each  ex])orter  or  producer  specified 
in  the  retjuest. 

The  Department  will  ])uhlish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  (Conntervailing  Duty 
Order.  Finding,  or  .Suspended 
Investigation”  for  reiiuests  received  hv 
the  la.st  day  of  March  2018.  If  the 
Department  does  not  receive,  hv  the  last 
day  of  March  2018.  a  recpiest  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  (CBP 
to  assess  antidum|)ing  or  conntervailing 
duties  on  those  entries  at  a  rate  ecpial  to 
the  cash  deposit  of  (or  bond  for) 
estimated  antidumping  or 
countervailing  duties  reciuired  on  those 
entries  at  the  time  of  entrv.  or 
withdrawal  from  warehouse,  for 
consuui])tion  and  to  continue  to  collect 
the  c:ash  de])osit  previously  ordered. 

For  the  first  administrative  review  of 
any  order,  there  will  he  no  assessment 
of  antidum|)ing  or  countervailing  duties 
on  entries  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  con.sum])tion  during  the  relevant 
provisional-measures  "ga])"  period,  of 
the  order,  if  such  a  ga])  j)eriod  is 
a])j)licahle  to  the  period  of  review. 

This  notice  is  not  recjuiretl  hv  statute 
hut  is  ])uhli.shed  as  a  .service  to  the 
international  trading  communitv. 

Daled:  l•'ol)^ua^■  21. 2018. 

(Christian  Marsh, 

Deputy  Assistant  Seen'Iarv  for  Ant  id  mu  pin;,’ 
and  (iannlerv(nling  Duly  Operations. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application(s)  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  9(cl  of  the 
Educational.  Scientifii:  and  (Cultural 
Materials  Importation  Act  of  ItHiti  (Pub. 
h.  89-()91.  as  amended  hv  Pub.  E.  109- 
89:  80  Stat.  897;  l.'i  (CFR  part  801).  we 
invite  comments  on  the  (piestion  of 
whether  instruments  of  erjuivalent 
.scientific  value,  for  the  ])ur])oses  for 
which  the  instruments  shown  below  are 
intended  to  he  n.sed.  are  being 
manufactured  in  the  United  States. 

Comments  mu.st  comj)ly  with  l.'j  CFR 
801. 5(a)(8)  and  (4)  of  the  regulations  and 
he  postmarked  on  or  before  March  21. 
2018.  Address  written  comments  to 
Statutory  lm])ort  Programs  Staff.  Room 
8720.  U..S.  Department  of  (Commerce. 
Washington.  DC  20280.  Aj)])lications 
may  he  examined  between  8:80  a.m.  and 
5:00  p.m.  at  the  U..S.  Department  of 
Commerce  in  Room  8720. 

Docket  Number:  18-001.  Applicant: 
Oregon  Health  and  .Science  University. 
8181  .S\V  .Sam  jackson  Park  Rd.. 

Portland.  OR  97289.  Instrument: 

Electron  Micro.scope.  Manufacturer:  FEl 
(Com|)any.  the  Netherlands.  Intended 
U.se;  The  instrument  will  he  used  to 
obtain  a  i)oweriully  detailed  ])icture  of 
the  architecture  of  the  molecular  signals 
that  function  in  normal  and  di.seased 
tissues  at  the  molecular,  cell,  tissue  and 
organism  levels.  The  data  will  he  used 
to  im])rove  management  of  human 
diseases  including  cancer, 
cardiovascular  disease, 
immunodeficiency  and  dementia. 
Justification  for  Duty-Free  Entnc  There 
are  no  instruments  of  the  same  general 
category  manufactured  in  the  United 
States.  Application  accepted  by 
Oommissioner  of  Oustoms:  )anuarv  8. 
2018. 

Docket  Number:  18-008.  Applicant: 
Howard  Hughes  Medical  In.stitute.  4000 
)ones  Bridge  Rd..  (Chevy  Chase.  MD 
20815.  In.strument:  Electron  Micro.st:ope. 
Manufacturer:  FEl.  the  Netherlands. 
Intended  f/.se.-The  instrument  will  he 
used  to  examine  biological  sj)ecimens 
such  as  protein  complexes, 
noninfectious  virus,  and  small  cells,  to 
helj)  elucidate  function.  Justification  for 
Duty-Free  Entiv:  There  are  no 
instruments  of  the  same  general 
category'  manufactured  in  the  United 
.States.  y\ppIication  accepted  by 
Oommissioner  of  Oustoms:  luibruarv  1 1 . 
2018. 

Docket  Number:  18-004.  Applicant: 
(Ceorgia  Institute  of  Technology.  901 
Atlantic  Dr..  Atlanta.  CA  80882. 
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InsininwnI:  Flectron  Microscoja;. 
Mdniifdctuivr:  Hitachi  Higli- 
rijchnologies  (iorp..  japan.  Intandiul 
( Tin;  instrument  will  l)e  nstui  to 
()l).serve  iIk;  s)iap(!.  si/,(i.  crystal  structure 
and  (:oin|)ositi()n  of  nanoparlicles 
including  nuMal  nanocrvstals.  metal- 
oxide  nanocrystals,  and  tlnnr 
combinations.  The  growth  nuichanism 
and  proj)erti(!.s  o(  the  mattnials  will  lx; 
invest igat(ui  tor  bioimuiical  and 
catalysis  a])plications.  juslificdlioii  for 
lldiv-Froo  /oj/n  ;  Then!  are  no 
instruments  of  the  saim;  gcMunal 
category  manufactured  in  the  linitcxi 
.States.  Applicdiiod  dccoptod  hv 
('omndssionor  of  (histoiiis:  luihruarv  1 1 . 
2013. 

Dockol  \hii}]hor:  i3— OO.'j.  Applicont: 
(lase  \Y(!st(!rn  Ke.serve  Univjirsity.  lOOOO 
Fuclid  Ave..  (Cleveland,  OH  44100- 
4t)(i.'>.  Insininunil:  lilectron  Micro.scopi;. 
Mondfocliiror:  IFOL  Ltd.,  lajjan. 

Intondod  //se;Th(!  instrument  will  he 
u.sed  to  d(!t(!rmine  the  three-dimensional 
.structun!  at  near-atomic  (3-10A) 
re.solution  for  macromolecular  (proteinj 
compl(!\(!.s  and  at  20-30A  for  tissiu; 
.samphis.  .Sampkis  will  include 
crvogenically  frozcai  soluble  and 
membrane  prot(!ins.  protein  complexes. 
protein/DNA  and  i)rotein/RNA 
complexes,  human,  animal  and  plant 
viruses,  and  viral  vcictors  (oidy 
noninlectious  or  in  Oio.Saletv  h(!vel  2 
cat(!gorv)  and  ti.ssiu!  samples  such  as 
isolated  mouse  retinal  cells.  The 
ohjectiv(!S  to  lx;  |)ur.su(xl  include 
umhiistanding  tlu;  structun;  and 
conformational  change  of  assemhli(;s 
involved  in  biological  pr(x:(;ss(;s  such  as 
ATI’  production,  signal  transduction, 
and  DNA  repair.  Jiisiificdtion  for  Dutv- 
Vroo  Fn/ry;  Th(;re  arc;  no  instruments  of 
the;  same  general  category  manufactured 
in  the  United  Stat(;.s.  Applicdtion 
docoptod  hv  (Mniniissioiior  of  (aisIoius: 
February  .I.  2013. 

Dockol  \hin}hor:  13— OOti.  Ai)i)licdn1: 
()r(;gon  Health  and  .Science;  l)niv(;rsity. 
3181  .S\V  .Sam  jackson  Park  Rd.. 
Portland.  OR  0723t).  Instriunont: 
Flection  Micro.scope.  Momifociuror:  h’FI 
0(xn|)any.  the;  Netherlands,  hilondod 
/ /so;  The  instrument  will  lx;  used  to 
obtain  a  powerfullv  d(;tail(;d  jiiOure  of 
the  archit(;cture  of  the  mohxailar  signals 
that  function  in  normal  and  dis(;a.sed 
tissues  at  the  molecular,  cell,  tissue  and 
organism  l(;vels.  The  data  will  lx;  u.sed 
to  improve  managem(;nt  of  human 
di.seases  including  cancer, 
cardiova.scular  disease. 
imnuuKxlericiency  and  dementia. 
lustificdtion  for  Duty-Froo  Fn/n’;  There; 
are;  no  instruments  of  the;  same;  general 
e:ate;ge)ry  manufaelureel  in  the  IJniteel 
.States.  Applicdtion  occopiod  hv 


(ioinnussionor  of  (histoins:  Fe;bruarv  1 1 . 
2013. 

Dated:  t'eljiirarv  Z.'l.  2013. 

(Jn;geirv  \V.  (;am|»lx;ll. 

Director  of  Sul)si(lics  Eitfora^uonl.  Import 
Adminisirolion. 

H'K  Doe.  2(n3-e)4«-l2  I'iled  2-2H-i:t:  imi| 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[Apptication  No.  85-1 7A1 8] 

Export  Trade  Certificate  of  Review 

ACTtON:  Ne)tie:e;  e)f  lssuane:e;  eif  an 
Ame;nele;el  l^xjieirt  Tiiiele  Uertifie:ate;  eif 
Re;vie;w  tei  IJ..S.  .Shi|)pe;rs  A.ssex:iatie)n. 


SUMMARY:  The;  .Se;e:re;tarv  eif  (]e)nune;re;e;. 
threnigh  the;  Inte;rnatiemal  Tniele; 
/Xelministratiem,  ()ffie:e;  eif  (;e)mi)e;titie)n 
anel  I-x;e)ne)mie;  Amilysis  (OUFA),  h.is 
issuexl  an  iime;nele;el  Fxjieirt  Tnide 
Ue;rtifie:ate;  eif  Review  (“(;e;rtiiie:ate;''l  tei 
the;  II..S.  .Shi]i]x;rs  As.sex:iatiein  (‘Tl.S.SA’'! 
ein  Fe;bruiirv  1.5,  2013.  U.S.SA’s 
a]iiilie:atiein  teiiime;nel  its  Ue;rtifie:ate;  w;is 
imneiune:e;el  in  the;  Feeleral  Regi.sler  ein 
ni;e:i;mtx;r  .5.  2012  (77  I'R  72324).  'I’he; 
eirigiiud  Ue;rtifie:iite;  No.  8.5-00018  was 
i.ssuexl  tei  U.S.SA  ein  )ime;  3,  108()  (.51  FR 
2('873).  'I'he  pre;vieius  amexiehnent  (Nei. 
8.5-1  (iAl 8)  was  issueel  tei  U.S.SA  ein 
Augu.st  0.  2010  (7.5  FR  .50747). 

FOR  FURTHER  INFORMATION  CONTACT: 
leisejih  Flynn.  nire;e:teir.  ()ffie:e;  eif 
Ueim]ietitiein  anel  Fe;eineimie;  Analysis. 
Internatieinal  Traele;  Aelministratiein.  by 
teleipheine;  at  (202)  482-.5131  (this  is  neit 
a  teill-frex;  numlxir)  eir  Fmail  <it 
otcd@trddo.oov. 

SUPPLEMENTARY  INFORMATION:  Title;  III  eif 
the  Fxpeirt  Traeling  Conijianv  Ae:t  eif 
1082  (1.5  IJ.S.U.  4001-21)  au'theirizes  the; 
.Se;e:re;tarv  eif  (]eimme;re:e  to  issue;  Fxpeirt 
Traele;  Ue;rlifie:ate;s  eif  Revieiw.  The 
re;gulatieins  implememting  Title;  111  ;ire; 
feiunel  at  15  CFR  Piirl  325  (2012). 

OUFA  is  issuing  this  neitie:e;  iiursu.mt 
tei  15  UFR  325. (i(b).  whie;h  re;eiuire;s  the; 
I)e;partme;nl  eif  Ueimme;re:e;  to  ]iublish  a 
summary  eif  the;  e:e;rtifie:ate;  in  the; 
Federal  Reigister.  Unele;r  .Se;e:tiein  30.5(a) 
of  the;  Ae:t  iinel  15  UFR  325.11  (a),  any 
jiersein  aggrie;ve;el  by  the;  .Se;e:re;t;iry's 
eleterminatiein  nxiy.  within  30  days  eif 
the;  elide  eif  this  neitie:e;.  bring  iin  ae;liein 
in  any  aiipreijiriate  elistrie:!  e;eiurt  eif  the 
IJniteel  .Stateis  lei  se;t  asiele  the; 
eleterminatiein  ein  the;  greiunel  that  the; 
eleterminatiein  is  erronexius. 


l)i;scriplion  of  Amendments  to  the 
Uertificiate 

1.  Aelel  the;  feilleiwing  ne;w  Me;mbe;rs  eif 
the;  Ue;rtifie:ate;  within  the  me;aning  eif 
se;e:tiein  325.2(1)  eif  the;  Re;gidiitions  (15 
Ul'K  325.2(1)):  Phibrei  Animal  He;allh 
Ueirpeiratiein  eif 're;ane;e;k.  N)  and 
Allimeire;  Ueinsidtiints.  FFU  eif  Ne;e;elville;. 
TX. 

2.  I)ele;te  the;  feilleiwing  Me;mbe;rs  freim 
U.S.SA’s  Ue;rtifie;ale;:  Hexiein  .Spe;e;iiilty 
Uhe;mie;ids.  lleiustein.  'I'X;  KRA  TON 
I’eilymeirs  U.S.  FFU.  I  leiu.stein.  TX; 
.Siirteime;r  U.SA.  FFU.  Fxtein.  PA:  .Shell 
Uhe;mie;al  anel  Oil  Preielue:ts  Ueimpiinies. 
lleiustein,  TX;  anel  Tiunine;ei.  Ine;., 
'ramine:ei  Higher  Amineis,  Ine:..  anel 
Tamine:ei  Methylamines,  Ine:., 

Alleinteiwn,  PA. 

The;  e;ffe;e:tive;  elate;  eif  the;  iuneneleel 
e:e;rtifie:ate;  is  Novembeir  21. 2012.  the 
elate;  ein  whie:h  U.S.SA’s  applie;atiein  tei 
iime;nel  wiis  eleiemeel  submilteel.  A  e;ojiy 
of  the;  imu;nele;el  (;e;rtifie:ate;  will  be;  ke;|)t 
in  the;  Internatieinal  Tniele; 
Aelmini.stnitiein’s  Freexleiin  eif 
Infeirniiitiein  Re;e:orel,s  lns]x;e:tiein  F<ie:ility, 
Room  4001.  U..S.  I)e;]iiirtme;nt  eif 
Uomme;re;e;,  14th  .Stre;e;l  iinel  (Jein.stitutiein 
Aveinue;  N\Y.,  Wiishingtein.  DU  20230. 

Dated:  l''elii  iiiirv  22.  2013. 

)i;11re;y  Aiis|iae;lie;r, 

Senior  lu'onomisl.  Export  'I'rndino  (iomponv 
Aff(drs. 

|I  K  Doc.  2(li:i-{l47iil  I'iliul  2-2K-i:i:  »:4.'')  ain| 
BILLING  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[Application  No.  99-5A002] 

Export  Trade  Certificate  of  Review 

ACTION:  Notie:e  of  Applie;ation  (09- 
.5A002)  to  amenel  the  Ex]ieirt  Tniele 
Ue;rlifie:iite;  eif  Review  Issueel  to 
Ualiforniii  Almeinel  Fxpeirt  A.sseie:iatiein. 
A]i]ilie:atiein  No.  09-.5A002. 

SUMMARY:  'I'he;  Oifie;e;  eif  Ueim]x;titiein 
iinel  Fe:eineimie:  Analysis  (“OCJFA”)  eif  the; 
Internatieinal  'rraele;  Aelministratiein, 
Deipartment  eif  (;eimme;re;e;,  has  re;e:e;ive;el 
ill!  ii]iplie:iitiein  tei  iimemel  an  Fxpeirt 
Traele  Ue;rtifie;iite;  eif  Re;vie;w 
(‘‘Ue;rtiiie;iite;”).  This  neitie;e;  summarizes 
the  prei|iose;el  iinie;nehne;nt  anel  rexpiests 
e:eimme;nts  releivant  tei  whether  the; 
iime;nele;el  Ue;rliiie:iite;  sheiulel  be;  i.ssueel. 
FOR  FURTHER  INFORMATION  CONTACT: 
)ei,se;]ih  Flynn,  Dire;e:teir,  ()ffie:e  of 
Ueim]ie;titiein  anel  Fe:eineimie:  Analysis. 
Inte;rniitieiniil  'Friiele;  Aelministratiein, 
(202)  482-5131  (this  is  neit  a  toll-free 
niimlie;]')  eir  e;mail  at  otcd@trddo.yov. 
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SUPPLEMENTARY  INFORMATION:  I'ith!  Ill  of 
the  Export  Trading  Comjjanv  Act  of 
l‘m2  (!.'■)  IJ.S.C.  4001-21)  aiithorizos  the 
.S(;cr(!tary  of  (.’oiniiKnce  to  issue  Ex])ort 
Trade  (Certificates  of  Revicnv.  An  Export 
Trade  (Certificate  of  Review  protects  the 
liolderand  tlie  iiKnnhers  idcaitified  in 
the  (Certificate  from  .State  and  Fedtnal 
government  antitrust  actions  and  from 
private  trel)le  damage  antitrust  actions 
ibr  the  ex])ort  conduct  s])ecified  in  the 
(Certificate  and  carricul  out  in 
compliance  with  its  ttirms  and 
conditions.  .Section  302(h)(1)  of  the 
Export  Trading  (Company  Ac:t  of  1982 
and  l.'j  ("FR  32.1. 0(a)  rinjuire  tlie 
.S(H:retarv  to  pnhlisli  a  notice  in  tlie 
Fed(M’al  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Ke(|ues(  for  Puirlic  (Coininents 

lnt(!rested  parties  mav  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  (Certificate  shoidd 
he  issiKul.  If  the  comments  include  any 
])rivileged  or  confidential  l)u.sin(!ss 
information,  it  must  he  clearly  marked 
and  a  nonconfident ial  version  of  the 
comments  (identified  as  such)  should  h(! 
Included.  Any  comments  not  marked  as 
privileged  or  confidential  business 
information  will  hi;  deemed  to  he 
nonconluhaitial. 

An  original  and  five  (.'ll  ct)pies.  ])lus 
two  (2)  co])i(!.s  of  th(!  nonconfidential 
version,  should  he  suhmitteil  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Ex])ort  Trading  (Com])any  Affairs, 
International  Trade  Administration, 

Ik.S.  De|)artment  of  (Commerce,  Room 
702.')-X.  Washington,  D(C  20230. 

Information  suhmittfid  by  any  person 
is  exemjit  from  disclosure  under  the 
Freedom  of  Information  Act  (."I  l]..S.C. 
.'5.')2).  However,  nonconfidential  versions 
of  the  comments  will  he  made  available 
to  the  a])])licant  if  nece.ssarv  for 
lietermining  whether  or  not  to  issue  the 
(C(!rtific:ate.  (Comments  should  refer  to 
this  apjilication  as  “Exj)ort  Trade 


C(!rtificate  of  Review,  ap])lication 
numher  99-.')A002.” 

The  (California  Almond  Exj)ort 
Association,  LLfC  original  (Cin  tificate 
was  issiKid  on  Decemh(;r  27,  1999  ((i.'i 
I'R  7()())  and  last  amended  on  )une  8, 
2010  [75  FR  3.'')441).  A  summary  of  the 
curnmt  ai)i)lication  for  an  aimmdment 
follows. 

.Sumniiiry  of  the  Application 

/Ipp/yrr/nt:  (California  Almond  Export 
y\ssociation,  EE(C  (“CCAEA"),  4800  .Sisk 
Road  Mod(;sto,  (CA  O.'iCl.'IO. 

C'.ontdvi:  Bill  Morecraft,  (Chairman. 
Telephone:  (910)  440-8.')37. 

Application  No.:  99-.')A002. 

Date  Deemed  Sahmitted:  Fehruarv  19. 
2013. 

Proposed  Amendment:  (CAEA  seeks  to 
amend  its  (Certificate  to: 

1.  Add  the  following  company  as  a 
new  Member  of  the  (Certificate  within 
the  imnining  of  section  32.'). 2(1)  of  the 
Regulations  (l.'l  (CFR  32.'). 2(1)):  Roche 
Brothers  International  (Escalon,  CA). 

2.  Delete  the  following  com])anv  as  a 
Member  of  CAEA's  (C(;rtificate:  Quality 
Nut  (Co.  (Escalon,  (CA). 

Dated:  l•'{!l)nlarv  22.  2013. 

JelTrey  Aiispaclier, 

Senior  Pconoinisl,  Office  of  (Joinpetilion  and 
Economic  Aiudvsis. 

H  R  Doc.  2()i:i-()47H4  I'iliul  2-2K-i;i:  H:4.')  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Five-Year  (“Sunset”) 
Review 

agency:  Import  Administration, 
International  Trade  Administration. 
D(!partment  of  (Commerce. 

SUMMARY:  In  accordance  with  .section 
7.')l(c)  of  the  'I'ariff  Act  of  1930,  as 
amended  (“the  Act"),  the  Department  of 
(Commerce  (“the  Dej)artment”)  is 
automatically  initiating  a  five-year 


review  (“Sunsed  Review”)  of  the 
antidum])ing  duty  order  listed  below. 
The  International  Trade  (Commission 
(“the  (Commission”)  is  j)ul)lishing 
concurrently  with  this  notice  its  notice 
of  Institntion  of  Five-Year  Review  which 
c:overs  the  .same  order. 

DATES:  Hffective  Date:  (March  1. 2013) 
FOR  FURTHER  INFORMATION  CONTACT:  The 
De|)artment  official  identified  in  the 
Initiation  of  Review  se.v.Won  below  at 
AD/(CVD  ()])eration.s.  Import 
Administration.  International  Trade 
Administration.  U..S.  Department  of 
(Commerce,  14th  .Street  and  (Constitution 
Avenue  N\V..  Washington.  IXC  20230. 
For  information  from  the  Commission 
contact  Mary  Messer,  Office  of 
lnv(!stigations.  IJ..S.  International  Trade 
(Commi.ssion  at  (202)  20.')-3193. 
SUPPLEMENTARY  INFORMATION: 
Backgrouml 

riu!  Department's  procedures  for  the 
conduct  of  .Sun.set  Reviews  are  .set  forth 
in  its  Procednres  for  Conductina  Five- 
Year  (“Sunset”)  Reviews  of 
Antidumping  and  (ionnten’cniing  Dntv 
Orders.  03  ER  ICl.'llO  (March  20.'l998j 
and  70  FR  02001  (October  28,  200.')). 
(Cuidanc:e  on  methodological  or 
analytical  issues  relevant  to  the 
Department's  conduct  of  .Sunset 
Reviews  is  set  forth  in  the  De])artment's 
Policy  Bulletin  98.3  -Policies  Regarding 
the  Oondnet  of  Five-Year  ("Sanset”) 
Reviews  of  Antidumping  and 
Oonntervailing  Dntv  Orders:  Poliev 
Pallet  in.  03  FR  18871  (April  10.  l’998). 
and  in  Antidumping  Proceedings: 
Oaiculation  of  the  Weighted-Average 
Damping  Margin  and  Assessment  Rate 
in  Certain  Antidnmi)ing  Dntv 
Proceedings:  Final  Modification.  77  FR 
8101  (Fehruarv  14.  2012). 

Initiation  of  Review 

In  accordance  with  19  (CFR 

3.')1 .218(c;).  we  are  initiating  a  .Sunset 
Review  of  the  following  antidumping 
duty  order: 


DOC  Case  No. 

1 

ITC  Case  No. 

Country 

Product 

Department 

contact 

A-570-847  . 

731-TA-749  . 

China  . 

Persulfates  (3rd  Review)  . 

Jennifer  Moats,  (202)  482-5047. 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  .Sunset 
proceedings,  including  copies  of  the 
])ertinent  statute  and  Department's 
regulations,  the  Dejjartment's  .schedule 
for  .Sunset  Reviews,  a  listing  of  ])ast 
revocations  and  continuations,  and 
current  .service  lists,  available  to  the 


])ut)lic  on  the  De])artment's  Internet 
\Vel)  site  at  the  following  addre.ss: 
“http://ia.ita.doc.gov/sunset/. ”  All 
submissions  in  these  .Sunsiit  Reviews 
must  he  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  and  service  of 
documents.  These;  rules,  including 
electronic  filing  reepiirements  via  lmj)ort 
Administration's  Antidumping  and 


(iountervailing  Duty  (lentralized 
El(;ctronic  .Service  .Sy.stem  (“lA 
AfXiE.S.S”),  can  he  found  at  19  (iFR 
3.')1.3()3.  See  cdso  Antidumping  and 
Countervailing  Dntv  Proceedings: 
Electronic  Filing  Procedures: 
Administrative  Protective  Order 
Procedures.  78  FR  39283  (July  8,  2011). 

This  notice  serves  as  a  reminder  that 
any  party  submitting  factual  information 
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in  an  AD/CVD  ijroixHuling  must  certify 
to  the  acciiracv  amt  completene.ss  of  tliat 
information.  Sea  section  782(1))  of  the 
Act.  Parties  are  hereby  reminded  tliat 
revised  certification  recinirements  are  in 
effect  for  company/government  officials 
as  well  as  their  representatives  in  all 
Al)/(Ad)  investigations  or  proceedings 
initiated  on  or  after  March  14.  2011.  See 
derlificdtion  of  Fact ucil  Injonnation  to 
Import  Administration  Diiring 
Antidumping  and  (ioantinTailing  Duty 
Proceedings:  Interim  Piiud  Pule.  70  I'R 
7401  (February  10.  2011)  ("Interim  Final 
Pale")  amending  10  (iFR  351.303(g)(1) 
and  (2)  and  supplemented  by 
(iertification  of  Fact md  Information  To 
Import  y\dministration  Daring 
Antidumping  and  Connten  ailing  Duty 
Proceedings:  Suppiement(d  Interim 
Final  Pale.  70  FR  54007  (September  2. 
2011).  The  formats  for  the  revised 
certifications  are  provided  at  the  end  of 
the  Interim  Fin<d  Pule.  The  D(!partment 
intends  to  reject  factual  snhmi.ssions  if 
the  submitting  party  does  not  comply 
with  the  revi.sed  certification 
re(|uirements. 

Pursuant  to  It)  (IFR  351.103(d).  the 
13ei)artment  will  maintain  and  make 
available  a  service  list  for  the.se 
proceedings.  To  facilitate  the  timelv 
|)re])aration  of  the  .service  li.st(.s).  it  is 
recpiested  that  tho.se  seeking  recognition 
as  interested  ])arlie.s  to  a  ])roc;eeding 
contact  the  13ei)artment  in  writing 
within  10  days  of  the  |)nl)licalion  of  the 
Notice  of  Initiation. 

13ecan.se  deadlines  in  Sunset  Reviews 
can  he  verv  short,  we  urge  interested 
parties  to  apply  for  access  to  proprietary 
information  under  administrative 
protective  order  (“APC)")  immediately 
following  jiuhlication  in  the  Federal 
Register  of  this  notice  of  initiation  hv 
filing  a  notice  of  intent  to  participate. 
The  Department’s  regulations  on 
submission  of  propri«;tarv  information 
and  eligibility  to  receive  access  to 
business  proprietarv  information  under 
APO  can  he  found  at  It)  (iFR  351.304- 
300. 

Information  Required  From  Interested 
Parties 

Domestic  interested  parties  defined  in 
section  771(‘))({;).  (D).  (F).  (F).  and  ((i)  of 
the  Act  and  It)  (IFR  351.102(1))  wishing 
to  |)articipate  in  a  .Sunset  Review  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  this  notice  of  initiation  hv 
filing  a  notice  of  intent  to  participate, 
file  re(|uired  contents  of  the  notice  of 
intent  to  partici])ate  are  set  forth  at  10 
(If’R  351.218(d)(l)(ii).  In  accordance 
with  the  Department's  regulations,  if  we 
do  not  receive  a  notice  of  intent  to 
|)articipate  from  at  least  one  domestic 


interested  party  by  the  15-day  deadline, 
the  Department  will  automatically 
revoke  the  order  without  further  review. 
.See  10  CFR  351.218(d)(l)(iii). 

If  we  I'eceive  an  order-specific  notice 
of  intent  to  ])articipate  from  a  domestic 
interested  party,  the  Department's 
regulations  ])r()vide  that  (dl  parties 
wishing  to  ])articipate  in  a  .Sunset 
Review  n)ust  file  con)plete  substantive 
res])c)n.ses  not  later  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register  of  this  notice  of  initiation.  The 
reciuired  contents  of  a  substantive 
resi)onse.  on  an  oicler-specific  basis,  are 
set  forth  at  15)  CFR  351.218(d)(3).  Note 
that  certain  information  reejuirements 
differ  for  respondent  and  domestic 
])artie.s.  Also,  note  that  the  Department's 
information  requirements  are  distinct 
from  the  (',on)mi.ssion’.s  information 
re(]nirements.  Please  consult  the 
De])artment’.s  regulations  for 
information  regarding  the  Department's 
conduct  of  .Sunset  Reviews.'  Please 
consult  the  De])artment’.s  regulations  at 
15)(lFRj)art  351  for  definitions  of  terms 
and  for  other  general  information 
concerning  antidum|)ing  and 
countervailing  duty  i)roceedings  at  the 
Dei)artment. 

This  notice  of  initiation  is  heijig 
published  in  accordance  with  section 
751(c)  of  the  Act  and  15)  CFR  351.218 
(i-l 

I)al(!(l:  l''(!l)niiirv  21. 2013. 

(]|)ristiini  Mai's!), 

Deputy  Assistcuit  Secretary  for  Antidumping 
and  (A)unl(uy(uling  Didy  ( tperution.'i. 

U  K  Duo.  2013-()4ft21  I'ilod  2-28-13:  8:4.'i  am) 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC521 

Marine  Mammals;  File  No.  16632 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmos])heric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice;  receipt  of  ai)])lication. 

SUMMARY:  Notice  is  hereby  given  that 
the  NMF.S  Pacific  Islands  Fisheries 


'  In  cdiniiKMits  inacli!  on  Iho  inloriin  liiial  siinsot 
rt!^uialions.  a  niiinlior  ol  pailiiis  slalod  tlial  llio 
|)ro|)osod  livo-dav  poriod  lor  rol)ullalN  to 
sul)slanti\’o  riisponsos  lo  a  nolico  ot  initiation  was 
insniticionl.  1  Ids  napdroinonl  was  rotainod  in  IIk; 
linal  siinsol  ro<;nlations  at  l!l  (I'K  3,')  1 .2 18(d)(4).  As 
providod  in  10  (ll'K  3.'>l.;i()2(l)).  Iiowovor.  IIk; 
DoparliiKMit  will  considor  individual  napiosts  lo 
oxtond  that  livo-dav  doadliin!  hasod  upon  a  sliowing 
ot  "ood  cause. 


.Science  (Center.  Hawaiian  monk  seal 
Research  Program  (Resjionsihle  Party. 
Frank  Parrish),  has  applied  in  due  form 
for  a  permit  to  conduct  research  on  and 
enhancement  of  Hawaiian  monk  seals 
(Monachns  .schaninslandi). 

DATES:  Written,  telefaxed.  or  email 
comments  must  he  received  on  or  before 
Ain-il  15.  2013. 

ADDRESSES:  The  a])])lication  and  related 
documents  are  available  for  review  on 
the  following  Web  site:  http:// 
\y\y\\’.nmfs.noaa.goy/pr/permits/eis/ 
hawaiianmonksecdeis.htm.  The 
application  is  also  available  by  selecting 
"Records  Oi)en  for  Public  Comment” 
from  the  Features  box  on  the 
Ap])lications  and  l^irmits  for  Protected 
.S])ecies  (APP.S)  home  page,  https:// 
ai)l)s.nmfs.noaa.goy.  and  then  selecting 
File  No.  10032  from  the  list  of  available 
ai)])lications. 

The.se  documents  are  also  available 
u])on  written  reejnest  or  by  appointment 
in  the  following  offices; 

Permits  and  Conservation  Division. 
Office  of  Protected  Resources,  NMF.S, 
1315  Fast-West  Highwav,  Room  13705, 
Silver  .Si)ring,  MD  205)1();  i)hone  (301) 
427-8401;  fax  (301)  713-0370;  and 

Pacific  Islands  Region.  NMF.S,  1001 
Ka])iolani  Blvd.,  Ru)  1110,  Honoluln,  HI 
5)0814-4700;  i)hone  (808)  5)44-2200;  fax 
(808)  5)73-25)41. 

Written  comments  on  this  application 
should  be  submitted  to  tbe  Chief, 

Permits,  and  Conservation  Division,  at 
the  addre.ss  listed  above.  Comments  may 
akso  be  submitted  by  facsimile  to  (301) 
713-0370,  or  by  email  to 
monkse(d@noaa.goy.  Please  include  the 
File  No.  10032  in  the  subject  line  of  the 
eniail  comnient. 

Tho.se  individuals  reipiesting  a  public 
hearing  should  submit  a  written  request 
to  the  Cdiief.  Permits  and  Conservation 
Division  at  the  address  listed  above.  The 
recjuest  .should  .set  forth  the  specific 
rea.sons  why  a  hearing  on  this 
application  would  be  ap])roi)riate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amv  .Sloan  or  C.olette  Cairns,  (301)  427- 
8401 . 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  reipie.sted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  15)72,  as  amended 
(MMPA;  10  U.S.C.  1301  et  seq.).  the 
regulations  governing  the  taking  and 
importing  of  marine  mammals  (50  Ch'R 
part  210),  the  Fntlangered  .S])ecies  Act  of 
15)73,  as  amended  (FSA;  10  IJ..S.C.  1531 
et  seep],  and  the  regulations  governing 
the  taking,  importing,  and  exi)orting  of 
endangered  and  threatened  .s])ecie.s  (50 
CFR  222-220). 

The  apj)licant  recpiests  a  5-year  permit 
to  carrv  out  re.search  and  enhancement 
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activities  designed  to  recover  tlie 
endangercul  Hawaiian  monk  s(!al. 
Activities  wonld  occur  along  heaclies 
and  iKiarshore  waters  llirongliont  the 
Hawaiian  Archi])elago  (Northwestern 
Hawaiian  Islands  |N\VH1|  and  main 
Hawaiian  Islands  |MH1|)  and  lohnston 
Atoll. 

Research  is  intended  to  identify 
impediments  to  recovery,  inlorm  the 
design  of  conservation  interventions, 
and  evaluate  those  measures.  Research 
activities  include  visual  and 
photographic  monitoring,  tagging. 
pelag(!  bleach  marking,  health  screening, 
foraging  studies,  deworming  research, 
experimental  translocation,  necropsies, 
tissue  samjjling.  imj)ort/export  of  parts, 
behavioral  modification  research,  and 
vaccination  research. 

Enhancement  activities  are  designed 
to  im])rove  the  survival  and 
reproductive  success  of  individual 
monk  .seals,  with  the  intent  to  inijirove 
snhpo])nlation  and  overall  species' 

.status.  Enhancement  activities  include 
deworming,  translocation,  hazing  and 
removal  of  aggressive  adult  male  seals 
that  harm  or  kill  other  seals, 
disentangling,  (hdiooking,  treating 
injunul  .seals  in-sitn.  behavioral 
modification,  vaccination,  and 
supplemental  feeding  of  post-relea.se 
rehahilitatcul  seals. 

The  numher  of  seals  to  Ik;  taken  by 
take  type  (annually.  unl(!.ss  otherwise 
s])(K;ifie(l)  would  he  2,1  1.')  monitoring: 
(»2()  tagging  and  33  sonic  tagging:  1,49.3 
l)l(!ac:h  marking:  130  health  screening: 

10  moribund  seals  by  euthanasia:  00 
instrumentations:  300  de-worming 
treatments:  translocations  of  nursing 
pujis  to  birth  or  foster  mother  as 
warranted  (estimated  20  pujjs): 
translocations  of  weaned  pups  to 
alleviate  risk  as  warranted  (estimated  00 
seals):  20  translocations  of  weaned  pu]).s 
and  30  juvenile/suhadults  as  part  of 
two-stage  translocation  for  eidumcement 
(no  seals  would  he  moved  from  the 
NVVHI  to  the  MHl  as  part  of  two-stage 
translocation):  0  translocations  of 
juveniles/suhadidts/adults  for  research: 
hazing  aggressive  adult  mahis  from 
cons])ecifics  as  warranted  ((istimated  It) 
seals):  20  adult  mah;  removals 
(including  uj)  to  10  lethal  removals  over 
five  vears):  10  cajMive  adult  males 
treated  with  testosterone  reduction 
drug:  unlimited  (i.c;.,  as  warranted) 
disentanglements,  dehookings,  in-sitn 
treatments,  necroi).sies.  o|)])ortnnistic: 
sam])lings  and  im])ort/export  (world¬ 
wide,  including  im])ort  and  exi)ort  of 
Mediterranean  monk  seal  (Monachus 
luonachiis)  samples):  12  seals 
sup])lementarv  fed:  20  seals  subject  to 
behavioral  modification:  1,100  seals 
vaccinated:  and  400  seals  incidentally 


harassed.  The  following  lethal  takes  are 
annuallv/not  to  exceed  in  five  years:  % 
seals  during  research,  -A  weaned  pups 
during  mdumcement,  Mi  juveniUis/ 
suhadidts  during  mdumcement.  and  -A 
adult  mal(;.s  during  enhancimumt. 
Re.s(;arch  on  captive  monk  .seals  to  test 
and  validate  field  studies  is  also 
l)ropo.s(i(l.  Up  to  300  .s|)inm!r  dol])hins 
[StaiK^lld  Ion<>ir()stris),  and  20  hottlenose 
(loll)hins  [Tiirsiops  Iriinccttiis)  mav  he 
incidentally  haras.sed  annually  during 
research  and  enhancement  activities. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  lt)09  (42 
lI..S.(k  4321  (it  s(!(].),  NMES  is  prejjaring 
a  Final  Programmatic  Environmental 
hn])act  .Statement  (PEES)  for  Hawaiian 
monk  seal  Recovery  Actions.  A  Draft 
PELS  for  Hawaiian  monk  .seal  Recovery 
Actions  was  made  available  to  the 
jjuhlic  in  2011  (70  ER  31943).  The  intent 
of  the  PEIS  is  to  evaluate  the  potential 
direct,  indirect,  and  cumulative  impacts 
on  the  human  environment  of  the 
altianative  aj)proaches  to  im|)lementing 
recovery  actions,  including  research  and 
enhancement  activities  retpdring  a 
permit.  Inibrmation  about  the  PEES  is 
available  on  the  following  Web  site: 
http://\\'\\'\v.nmls.no(Hi.t^cn’/pv/p(!imits/ 
(iis/h(i\v(iii(tnnn)iiks(i(il(!is.hlm. 

Uoncurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 

NME.S  is  forwarding  a  co|)v  of  the 
application  to  the  Marine  Mammal 
Uommission  and  its  Uommitt(;e  of 
.Scientific  Advisors. 

i)al(;(l;  I'etjoiary  20.  201 :). 

P.  Michael  Payne, 

Permits  (iinl  (ioiisarvalion  Division. 
Oflica  oj  Protected  Pesoiirces.  National 
Marine  Fisheries  Service. 
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BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC266 

Atlantic  Highly  Migratory  Species; 
Exempted  Fishing,  Scientific  Research, 
Display,  and  Chartering  Permits; 
Letters  of  Acknowledgment 

AGENCY:  National  Marine  Fisheries 
.Service  (NME.S  or  we).  National  Oceanic 
and  Atmospheric  Administration 
(NOAA),  (lommerce. 

ACTION:  Notice;  .Summary  of  Uomments 
Received. 

SUMMARY:  We  announce  the  availability 
of  public  comments  received  regarding 
our  intent  to  issue  Exempted  Fishing 
Permits  (EFl’s),  .Scientific  Research 


Permits  (.SRPs),  Display  Permits,  Letters 
of  Acknowledgment  (LOAs).  and 
Ohartm  ing  Permits  for  the  collection  of 
Atlantic  highly  migratory  species  (HM.S) 
in  2013.  On  November  20.  2012,  we 
published  a  Notice  of  Intent  (NOI) 
announcing  our  intent  to  issue  the.se 
permits  in  2013.  In  general.  EEPs  and 
related  permits  would  authorize 
collection  of  a  limited  nnmher  of  tunas, 
swordfish,  hillfishes.  and  sharks  from 
Federal  waters  in  the  Atlantic  Ocean. 
Oarihhean  .Sea.  and  Oulf  of  Mexico  for 
the  |)ur])oses  of  scientific  data  c:ollection 
and  public  display.  Uomments  were 
accejited  on  the  NOI  until  December  20. 
2012. 

ADDRESSES:  The  2012  NOI  comments 
received  and  additional  information 
concerning  the  Atlantic  HM.S  Exempted 
Fishing  Permit  jirogram  are  available 
from  Craig  Cockrell  or  Michael  Cdark, 
Highly  Migratorv  Species  Management 
Division,  Office  of  .Su.stainahle 
Fisheries.  NME.S,  1313  Ea.st  West 
Highway,  .Silver  .Spring.  MD  20910. 
Comments  received  on  the  NOI  are 
posted  on  the  Atlantic  Higldv  Migratorv 
.Species  Management  Division's  Web 
site:  hitp://\v\viv.ninls.n()(i(i.a()\'/sf(i/ 
Inns/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Cockrell  or  Michael  Clark,  ])hone: 
(301)  427-8.303,  fax:  (301)  713-1917. 
SUPPLEMENTARY  INFORMATION:  On 
November  20.  2012,  we  ])ul)lishetl  a 
Notice  of  Intent  (NOI)  announcing  onr 
intent  to  issue  EEPs,  SRPs,  Display 
Permits.  LOAs.  and  Chartering  iiermits 
for  the  collection  of  HM.S  in  2013.  In 
general,  I'lEP.s  and  related  permits  would 
authorize  the  c:ollection  and  tagging  of 
a  limited  numher  of  tunas,  swordfish, 
hillfishes,  aiul  sharks  from  Fecleral 
waters  in  the  Atlantic  Ocean.  Caribbean 
.Sea.  and  Cnlf  of  Mexico  for  the 
purjioses  of  .scientific  data  collection 
and  public  display.  Comments  were 
accej)ted  on  the  NOI  until  December  20. 
2012. 

In  general,  the  goal  of  the  annual  NOI 
to  i.ssue  EFPs,  .SRPs,  Displav  Permits, 
and  Chartering  Permits  is  to  inform  the 
]3uhlic  that  the  Agency  may  receive 
applications  for  re.sciarch  and  other 
l)urpo,ses  in  2013.  Regulations  specific; 
to  the  Atlantic;  HM.S  EEP  program  at  30 
CER  033.32  (a)(1)  inclic;ate  that 
‘‘c;onsi.stent  with  the  provisions  of 
000.743  of  this  c;ha])tc;r,  c!xc;e]it  as 
inclic;atecl  in  this  .sec;tic)n.  we  may 
authorize  ac;tivities  otherwise  prohihitcul 
by  the  rcigulations  c;ontainecl  in  this  j)art 
for  the  c;c)ncluc;t  of  sc;ientifi(;  rc!sc:arc;h, 
the  ac;c|uisition  of  information  and  data, 
the  enlianc.ement  of  safety  at  sea,  the 
purpo.se  of  c;c)llec;ting  animals  for  jjiihlic; 
cKluc;ation  or  display,  the  invccstigation 
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ol  hvcatcli,  economic  di.scard  and 
njgnlatorv  discard,  or  for  cliartering 
arrangements.”  Fnrtlier.  .'it)  (l-'R  ti3.'j.32 
(g)  indicates  “we  may  consolidate 
nHinests  for  the  purpose  of  obtaining 
public  comment  for  Atlantic  HM.S  FFl’s. 
In  sncb  cases,  we  may  file  with  tbe 
Office  of  tbe  f’ederal  Register,  on  an 
annual  or  more  frecpuMit  basis  as 
neces.sarv.  a  notification  of  previously 
antborized  activities  and  information 
concerning  applications  that  we  may 
receive  in  tbe  fortbcoming  year.”  Tbe 
annual  NOl  meets  tbe  re(inirements  of 
both  .'it)  CFR  835.32  (a)(1)  and  .5t)  CFR 
lit)t).745  in  most  cases  and.  in  cases 
where  tbe  recpiested  activity  is  outside 
tbe  scojie  of  general  scientific  sampling 
and  tagging,  a  sejiarate  notice  is 
provided.  Other  relevant  information 
related  to  tbe  statutory  authority  for 
issuance  of  FFPs  ami  related  permits  is 
described  in  tbe  NOl  ]mt)lisbed  on 
November  21).  2t)12.  and  is  not  rejieated 
here. 

'I'be  majority  of  Idd’s  and  related 
permits  de.scribed  within  tbe  annual 
NOl  relate  to  scientific  .sampling  and 
tagging  of  Atlantic  HM.S.  Tbe  majority  of 
these  tyjies  of  permits  and  tbe  impacts 
of  tbe  activities  conducted  under  tbe.se 
permits  baxe  been  ])reviou.sly  analv/.ed 
in  various  environmental  a.sse.ssments 
and  environmental  impact  statements 
for  Atlantic  HM.S.  As  such,  generally, 
we  do  not  receive  significant  comments 
from  tbe  public.  Becan.se  onr  intent  to 
issue  such  permits  has  not  changed,  we 
will  issue  tliese  tyjxis  of  permits  without 
public  connmmt  Ixwond  tbe  opportnnitv 
providiul  in  tin;  annual  NOl.  How(!ver. 
occasionally  we  do  receive;  aj)])lication.s 
for  p(;rmits  that  wen;  not  antici])ated  or 
when;  tbe  res(;arcb  b(;ing  conduct(;d  is 
outside  tbe  scope  of  general  scientific 
sampling  and  tagging  of  Atlantic  HM.S. 
\Vb(;n  we  r(;ceive  sncb  ajjjjlications.  we 
will  jerovide  tbe  |)nblic  additional 
opportunity  to  conuu(;nt.  consistent 
with  r(;gnlation.s  in  50  CFR  (i()().745. 

On  tbe  November  2012  NOl.  we; 
re;e:e;ive;el  nnme;re)u.s  pnblie:  e;e)mme;nts. 
tbe;  majeirity  eef  wbie:b  e;xpre;sse;el  e:e)ne;e;rn 
re;g<ireling  FFP  :ipplie;atie)ns  that  may 
re;eine;.st  ;ie:e:e;.ss  tee  tbe;  Fleeriela  Fast  Cexist 
eer  Cbarle;.ste)n  Bump  time;/are;ei  e:le).siire;.s 
using  pebigie:  leengline  ve;s.se;ls  te; 
e:e)nelne:t  re;se;are;b.  (;e)nune;nte;rs  e)n  this 
sid)je;e;t  eliel  ned  sn])pe)rt  this  ty|)e;  e)f 
re;se;are:b.  At  this  time,  we;  biive  ne)t 
re;e:e;ive;el  any  iipplie:<itie)ns  re;epie;sting 
ae:e:e;ss  te)  tbe;.se;.  eer  e)tbe;r  e:le)se;el  <ire;!is, 
using  pe;lagie;  leengline;  ve;.sse;l.s.  Riitbe;r. 
similar  tee  NOis  pid)li.sbe;el  in  tbe;  pa.st  fe)r 
tbe;  Atliintie:  HM.S  FFF  preegnim,  tbe  ge);il 
e)f  this  past  NOl  was  te;  infeerm  tbe; 
pnblie;  that  tbe;  Age;ne;y  may  be;  re;e;e;iving 
<i|)])iie:atie)n.s  fe)r  this  type;  e)f  re;se;are:b  in 
2013.  As  is  true  leer  anv  applie:atie)n.  if 


:ipplie:atie)n.s  are;  re;e;e;iveel  in  2013  that 
are;  beyeenel  tbe;  .se;e)])e;  eef  tbe;  NOl.  we; 
we)idel  e;e)mple;te;  aelelitieenal  iimdyses 
e;valnating  tbe;  impeie'.ts  e)n  tbe;  bum;m 
e;nvire)nme;nt  e)f  this  tyi)e;  e)f  re;.s(;are:b 
;mel,  if  warnmte;el.  ;elle)W  aelelitie)niil 
eeppeertunity  fe)r  tbe;  pnblie:  te)  e:e)nune;nt 
eui  tbe;  pre)|)e)se;el  <ie:tivitie;.s  befeere;  i.ssuing 
;mv  feniuiil  iiutbeerizatieen  e)r  FFF. 
.Spe;e:ine:ally  een  e:le)se;el  <ire;;i  re;se;are:b. 
e:e)mpe;nsatie)n  fishing,  anel  iiepiae'.idtnre; 
re;epie;st.s  tluit  re;epnre;  exeanptieen  freem 
re;gulatie)n.  we;  will  |)re)viele;  aelelitieuud 
e)ppe)rtnnitie;.s  fexr  pnblie:  e;e)nuue;nt  wbe;n 
e;e)mple;te;  ap])lie:atie)ns  eire;  re;e:eive;el  anel 
ne;e;e;.ssarv  analy.ses  have;  be;e;n 
e:e)nelue:te;el. 

We;  alse)  re;e;e;ive;el  e;e)nuuents  in 
e)ppe).sitie)n  te)  tbe;  issuane;e;  e)f  FFFs  fe)r 
tbe;  e;idture;  e)f  bluefin  tuna  without 
aelelitieenal  eeppeertimity  leer  pnblie: 
e:e)nuue;nt.  This  e:e)nune;nt  ste;mme;el  freem 
tbe;  i.s.snane:e;  e)f  em  FFF  in  2012  te) 
.se:ii;nti.sts  inte;re;.ste;el  in  e:e)nelue:ting 
e;xpe;rime;nt.s  te)  e;idture;  ye;llowfin  .mel 
blue;fin  tuna  in  l<inel-biise;el  re;e:ire;ulating 
tiinks.  Tbe;  2012  FFF  autbe)rize;el  tbe; 
e;e)lle;e;tie)n  e)f  up  te)  six  ye;lle)wfin  anel 
blne;fin  tnn.i  using  roel  anel  re;e;l.  Tbe; 

2012  pe;rmit  was  issne;el  witbeeut  tbe; 
Age;ne:y  .se;e;king  eielelitieenal  pnblie; 
e:e)mme;nt  een  tbe;  ae:tivity  be;e:im.se;  e)f  tbe; 
limite;el  .se;e)pe;  e)f  tbe;  ae;tivity  <mel  tbe;  fae;t 
that  IK)  tiniii  e:ai)ture;el  nnele;r  the; 
aeitbe)rily  e)ftbe;  i)e;rmit  we)edel  be;.se)lel  e)r 
re;le;ase;el  biie:k  inte)  tbe;  e)e:e;<m.  Tbe; 
applie:ants  eliel  ne)t  e:ate:b  any  blne;fin 
tumi  that  we;re;  emele;r  tbe;  re;e:re;atie)n<il 
size;  limit  in  2012.  As  .stiite;el  abe)ve;.  elm; 
in  pint  te)  tbe;  e;e)nune;nt  re;e:e;ive;el  e)n  tbe; 
N(il.  we;  will  |)re)viele;  eielelitieened 
e)j)j)e)rteinitie;s  feer  pnblie:  e:e)num;nt  wbe;n 
e;e)m])le;te;  a])plie:atie)n.s  e)n  aepiae;nlture;. 
e:le)se;el  are;a  re;se;are;b.  e)r  e;e)mj)e;ns<itie)n 
fishing  are;  re;e:e;ive;el  anel  ne;e;e;s.sary 
amilyse;s  have;  be;e;n  e:e)neliie:te;el. 

A  e:e)nuue;nt  was  re;e;e;ive;el  e:iting  a 
re;e|nire;me;nt  at  50  CFR  ()00.745  (b)(3)(i) 
that  we;  se;e;k  ])nblie;  e:e)nune;nt  feer  15^5 
eliiys  e)n  e;ve;ry  ii])])lie;atie)n,  ])rie)r  te) 
issuing  <1  ])e;rmit.  As  ele;.se;ribe;el  abe)ve;. 
we;  be;lie;ve;  the;  aniuiiil  NOl  i)re)viele;s  tbe; 
e)])pe)rtunity  lor  pnblie:  e:e)nune;nt  in  ineest 
e;a.se;s.  He)we;ve;r,  we;  will  j)re)viele; 
iielelitieened  eeppeertimity  leer  tbe;  j)ed)lie:  te) 
e:e)nune;nt  in  2013  if  applie:;itie)ns  eire; 
be;ye)nel  tbe;  .se:e)|)e;  e)f  ge;ne;riil  .se:ie;ntifie; 
siimpling  anel  teigging  e)f  HMS,  anel 
s])e;e:ifie;iilly  leer  :my  :i])plie;<itie)ns 
re;e:e;ive;el  tb.it  inveelve;  iieincie;idture;. 
e;le).se;el  are;a  re;se;:ire:b,  eer  e:e)m|)e;nsiitie)n 
fishing. 

We;  iilse)  re;e:e;ive;el  .se;ve;r<il  e:e)mme;nts  in 
snppeert  e)f  i.ssnane:e;  e)f  Hisjelay  Fe;rmils 
fe)r  e;e)lle;e:tie)n  e)f  Atbmtie;  HM.S  lor  ])nblie; 
elisplay  anel  e;elm:atie)n. 

Final  ele;e;isie)ns  een  the;  is.suane:e;  e)f  ;mv 
FFFs,  SRFs,  Display  Fe;rmit.s.  anel 
(;b;irte;rlng  Fe;rmits  will  ele;pe;nel  een  tbe; 


sed)mi.ssie)n  e)f  all  re;epure;el  infe)rm;itie)n 
iibeent  tbe;  ])re)pe)se;el  ae:tivitie;s:  pnblie: 
e;e)nune;nts  re;e;e;ive;el  een  tbe;  Ne)ve;mbe;r 
20.  2012,  NOl;  <m  applie:ant'.s  re;|)e)rting 
bisteery  e)n  ])ast  i)e;rmits  issne;el.  emy  prieer 
vie)latie)ns  e)f  marine;  re;.se)nre:e;  biws 
iieiministe;re;d  bv  NOAA;  e:e)nsiste;ne:v 
with  re;le;vant  NFFA  ele)e:nme;nt.s:  iinel 
any  e  eensnltatieens  with  ap])re)priiite; 
Re;gie)mil  Fisbe;rv  M;miigeane;nt  Ce)nne:ils, 
st<ite;s,  e)r  l'’e;ele;ral  age;ne:ie;s.  We;  ele)  ne)1 
antie:ipiile;  emy  .signifie:ant  e;nvire)nme;ntal 
impae:ts  freem  tbe;  i.ssnane:e;  e)f  FFFs  anel 
re;late;el  pe;rmit.s  as  <i,sse;sse;el  in  tbe;  lOOt) 
I'4sbe;rv  Manage;me;nt  Flan,  Ame;nelme;nt 
2  te)  tbe;  2000  (k)nsolielate;el  HM.S  I'^MF, 

2011  Blue;fin  Tima  .Spe;e:ifie;atie)n.s,  .mil 

2012  iSworelfisb  .S])i;e:ifie:ations. 

AiitliDrity:  1(>  U..S.{;.  !)71  e;/  .sex/,  and  Ki 
ll.S.t:.  1801  cl  scq. 

llalcil:  I'chriiary  28.  2013. 

Kara  Me;i;kle;y, 

Aclin;^  Deputy  Diwclor.  Office  ofSusIdinuhlc 
Fisheries.  \'(iti()iuil  Murine  Fisheries  Service. 
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BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC462 

Incidental  Taking  of  Marine  Mammals; 
Taking  of  Marine  Mammals  Incidental 
to  the  Explosive  Removal  of  Offshore 
Structures  in  the  Gulf  of  Mexico 

agency:  Natinnal  Marine;  Fisbe;rii;s 
.Se;rvie:e;  (NMF.S),  National  Oe:e;anie:  anel 
Atme)spbe;rii:  Aelministnition  (NOAA), 
(k)nuni;re:e;. 

ACTION:  Ne)tii:e;;  i.s.snane:e;  of  Le;tti;rs  of 
Antborization  (LOA). 

SUMMARY:  In  ae;e:orelane;e;  with  the; 
Marine;  Mamiuiil  Fre)te;i:tion  Ai:t 
(MMFA)  anel  impli;mi;nting  riegnbetions, 
ne)tifie:ation  is  he;re;by  given  that  NMF.S 
has  i.s.sm;el  one;-ye;ar  LOAs  to  take; 
marine;  mammals  ini:ieli;ntal  to  tbe; 
i;xplosive;  removal  of  offshore  oil  anel 
gas  strue:ture;.s  (FRO.S)  in  tbe  Cnlf  of 
Me;xii:o. 

DATES:  rbese;  antborizations  are 
effe;e:tive;  from  February  27,  2013 
tbroiigb  )uly  10,  2013. 

ADDRESSES:  The  a])plie:atie)n  anil  FOAs 
;ire;  eivailiible  for  review  by  writing  to  F. 
Mie:bae;l  Feiym;.  Chief,  Fermits  anel 
Conservation  Division,  Offie:e  of 
Fre)te;e:te;el  Re;,sonre:e;.s,  Nationed  Mcirine 
Fisbe;ries  .Se;rvie:e,  1315  Fast-West 
Highway,  Silver  Siering,  MD  20t)10- 
3235  or  by  ti;le;i)be)ning  tbe  e:ontae:t 
listi;il  here  (se;e;  FOR  FURTHER 
INFORMATION  CONTACT),  or  online  <it: 
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IUt{)://\v\v\\’.niufs.no(i(i.^()v/}}r/pt;nnits/ 
incidmtal.htm.  Docuinonts  cited  in  this 
notice  may  he  viewed.  l)y  a])pointment. 
din  ing  regular  Inisiness  iuntrs.  at  the 
aforementioned  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  (lold.stein  or  )olie  Harrison. 
Office  of  I’rotected  Resources.  NMFS, 
3()l-427-«4(n. 

SUPPLEMENTARY  INFORMATION:  Section 
l()l(a)(.'5)(A)  of  the  MMRA  (Ki  U.S.C. 
13(il  (;i  .sef/.)  directs  the  Secretarv  of 
(Commerce  (who  lias  delegated  the 
authority  to  NMFS)  to  allow,  njion 
reiiuest.  the  incidental,  hut  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  United  States 
citizens  who  engage  in  a  specified 
activity  (other  than  commercial  fishing) 
within  a  specified  geographical  region, 
if  certain  findings  are  made  and 
regulations  are  issued.  Under  the 
MMFA,  the  term  “take"  means  to 
hara.ss.  hunt,  capture,  or  kill  or  to 
attempt  to  harass,  hunt,  cajiture,  or  kill 
any  marine  mammal. 

Authorization  for  incidental  taking,  in 
the  form  of  annual  LOAs.  mav  he 
granted  by  NMFS  for  periods  u])  to  five 
years  if  NMFS  finds,  after  notice  and 


o])portunity  for  public  comment,  that 
the  total  taking  over  the  five-year  period 
will  have  a  negligible  impact  on  the 
sjiecies  or  stock(s)  of  marine  mammals, 
and  will  not  have  an  immitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses 
(where  relevant).  In  addition,  NMF.S 
must  prescribe  regulations  that  include 
permissible  methods  of  taking  and  other 
means  of  effecting  the  lea.st  practicable 
adverse  im])act  on  the  sjiecies  and  its 
habitat  (i.e.,  mitigation),  and  on  the 
availability  of  the  sjiecies  for 
subsistence  uses,  ])aying  particular 
attention  to  rookeries,  mating  rounds, 
and  areas  of  similar  significance.  The 
regulations  also  must  include 
reipiirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

Regulations  governing  the  taking  of 
marine  mammals  incidental  to  EROS 
were  published  on  June  It),  2008  (73  FR 
3487.'i),  and  remain  in  effect  through 
July  It),  2013.  F’or  detailed  information 
on  this  action,  ])lea.se  refer  to  that 
Federal  Register  notice.  The  species 
that  a])])licants  may  take  in  small 
numbers  during  EROS  activities  are 
hottleno.se  dolphins  (I'lirsiops 


tmnc(iius),  Atlantic  spotted  doljihins 
(Stanelld  frontalis),  jiantropical  spotted 
dolphins  (Stonolla  attomiata),  Clvmene 
dolphins  [Slonolla  clymano),  striped 
doliihins  (Slonolla  coonilcoalba), 
siiinner  dol|)hin.s  (Stonolla  Ion<^irostris). 
rough-toothed  dolphins  (Stcno 
hrodanonsis),  Ri.sso’s  dolphins 
[Crampiis  gnsei/.s).  melon-headed 
whales  [Poponocopluda  (doctra).  short- 
finned  j)ilot  whales  [(ilohicaphala 
luacrorhynclnis).  and  sperm  whales 
(I^hysolor  nnicrocojyhcdns).  NMFS 
received  requests  for  EOAs  from  Energy 
Resource  Technology  (iOM.  Inc.  (ERT) 
and  Deinex  International,  Inc.  (Demex) 
for  activities  cox  ered  by  EROS 
regulations. 

Reporting 

NMFS  Oalveston  Laboratory's 
Platform  Removal  Ohserx’er  Program 
(PROP)  has  provided  reports  for  ERT’s 
removal  of  offshore  .structures  during 
2012.  Demex  does  not  have  reports  for 
any  operations  to  date.  NMFS  PROP 
observers  and  non-NMFS  observers 
reported  the  following  during  liRT’s 
IdioS  o|)erations  in  2012: 


Company 

Structure 

Dates 

Marine  mammals  sighted 
(individuals) 

Biological  impacts  observed  to 
marine  mammals 

ERT . 

South  Marsh  Island  Area,  Block  15, 
Platform  A. 

May  2  to  7,  2012 

Bottlenose  dolphins  (99)  . 

None. 

ERT . 

East  Cameron  Area,  Block  185, 
Platform  C. 

May  8  to  14,  2012 

Spotted  dolphins  (28);  Unidentified 
dolphins  (6). 

None. 

ERT . 

East  Cameron  Area,  Block  184, 
Platform  A. 

May  15  to  21, 

2012. 

Bottlenose  dolphins  (25);  Spotted 
dolphins  (13). 

None. 

ERT . 

Vermilion  Area,  Block  162,  Platform 
C. 

May  20  to  23, 

2012. 

Spotted  dolphins  (23)  . 

None. 

ERT . 

Vermilion  Area,  Block  250,  Platform 

1. 

May  23  to  June  2, 
2012. 

None  . 

None. 

ERT . 

Vermilion  Area,  Block  182,  Platform 
JA 

June  3  to  8,  2012 

Spotted  dolphins  (22)  . 

None. 

ERT . 

South  Timbalier  Area,  Block  63, 
Caisson  #18. 

June  3  to  4,  2012; 
June  17  to  19, 
2012. 

Bottlenose  dolphins  (51)  . 

None. 

ERT . 

South  Timbalier  Area,  Block  63, 
Caisson  #23. 

June  5  to  8,  2012 

Bottlenose  dolphins  (19)  . 

None. 

ERT . 

Vermilion  Area,  Block  182,  Platform 
JB. 

June  8  to  15, 

2012. 

Spotted  dolphins  (22)  . 

None. 

ERT . 

South  Timbalier  Area,  Block  63, 
Caisson  1. 

June  9  to  14, 

2012. 

Bottlenose  dolphins  (22);  Unidenti¬ 
fied  dolphins  (50). 

None. 

ERT . 

South  Timbalier  Area,  Block  63, 
Caisson  J. 

June  14  to  16, 
2012. 

None  . 

None. 

ERT . 

Ship  Shoal  Area,  Block  223,  Plat¬ 
form  F. 

August  15  to  20, 
2012. 

Bottlenose  dolphins  (23)  . 

None. 

ERT . 

South  Timbalier  Area,  Block  63, 
Caisson  21. 

August  21  to  22, 
2012. 

None  . 

None. 

Pursuant  to  these  regulations,  NMFS 
has  issued  LOAs  to  ERT  and  Demex. 
Issuance  of  the  LOAs  is  ha.sed  on  a 
finding  made  in  the  i)reamhle  to  the 
final  rule  that  the  total  taking  over  the 
five-year  period  (with  monitoring, 
mitigation,  and  rejiorting  measures)  will 
have  a  negligible  im])acl  on  the  affected 


species  or  stock(s)  of  marine  mammals 
and  will  not  have  an  immitigable 
adverse  imjiact  on  subsistence  u.ses. 
NMFS  will  review  reports  to  ensure  that 
the  ap])licants  are  in  compliance  with 
meeting  the  re(|uirements  contained  in 
the  implementing  regulations  and  LOA. 


including  monitoring,  mitigation,  and 
re])orting  reiiuirements. 
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Daliut;  l‘’t1)niarv  2(i.  2l)i:{. 
llolfMI  M.  (toldi!. 

/\(:lin}>  Diivrior.  Officr  of  Prott-clcd  l{(;soiirc(K'i. 
Nalionol  Miirino  I'islunios  Service. 

IKK  Doc.  2(n:t-(l47<ll  1010(1  2-2K-i:C  8:45  anil 
BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC530 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
SiM'vice  (NMFS).  National  Oceanic  ami 
Atinos|)heric  Administration  (NOAA). 
(Commerce. 

ACTION:  Notice  oi  a  public  committee 
meeting. 


SUMMARY:  The  North  Pacific  Fishery 
Managmnent  (ioum:it's  ((ionncil)  Stiller 
S(!a  Lion  Mitigation  Oommittee 
(SSLMO)  will  meet  in  Anchorage,  AK. 

DATES:  The  meeting  will  In;  held  on 
March  21-22.  2013.  from  8  a.m.  to 
p.m..  each  day. 

ADDRESSES:  The  meeting  will  he  held  in 
the  North  Pacific  Re.siiarch  Board 
conference  room.  100  \V.  3rd  Ayenue, 
#1007.  Anchorage.  AK. 

(ahiiicH  (iddrass:  North  Pacific 
Fisluiry  Managmnent  (ionncil.  OO.'i  \Y. 
4th  Aye..  ,Snite  300.  Anchorage.  AK 
0‘).''j01-22.'>2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steye  MacLean.  NPFM(i:  telephone: 
(007)  271-2800. 

SUPPLEMENTARY  INFORMATION:  The 
purpo.se  of  the  meeting  is  to  reyiew  and 
discuss  the  draft  Steller  Sea  Lion 
Mitigation  Measnnis  Fnyironmental 
impact  .Stateimmt.  ami  to  deyelop 
comments  for  the  (Council.  Additional 
information  is  ])osted  on  the  (ionncil 
Wei)  site:  blip:// 

\\'\\\v.(il(isk(ifisheri(;s.no(i(i.g()v/nf)fni(:/. 
The  meeting  will  he  wehcast  at  blip:// 
n/)/mc.n  e/)f.‘.v.cr)7ji  to  allow  the  pnhlic  to 
watch  and  hear  |)re.sentations. 
(iomments  will  not  he  accepted  yia 
Wehcast  or  telecoiderence. 

Special  Accommodations 

The.se  meetings  are  ])hy.sically 
acce.ssihle  to  peo])le  with  disabilities. 
Reipiests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  he  directed  to  Gail  Bendixen, 
(807)  271—2808.  at  least  .1  working  days 
|)rior  to  the  meeting  date. 


Dated;  I'etimary  21).  2013. 

Tracey  L.  'Tlioinpson, 

Aclin(>  Deputy  Director.  Office  of  Sust(iin(il)le 
Pislu'iies.  Natioool  .Marine  l•'ish('ries  Service. 
|I'K  Doe.  2(n:i-(l4ii()<)  Filed  2-2f!-i:t:  )!:4.T  ain| 

BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC523 

Mid-Atlantic  Fishery  Management 
Council  (MAFMC);  Public  Meeting 

agency:  National  Miirine  Fisheries 
.Seryice  (NMF,S).  Niitional  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Connneri:e. 

ACTION:  Notice  of  ])uhlic  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  (ioimcirs  Scientific  iind 
Stati.stical  Gommittee  (S.SG)  will  hold  a 
pnhlic  meeting. 

DATES:  The  meeting  will  he  held  on 
Wednesday,  March  20,  2013  from  0  ii.m. 
to  .')  i).m. 

ADDRESSES:  The  meeting  will  he  held 
yi<i  wehinar  with  a  telephone-only 
connection  option.  Detiiils  on  wehinar 
regislnition  and  the  tele])hone-only 
connection  dettiils  are  ayailahh'  <it: 
btfp://\v\v\v.m(ifim:.oro. 

(Council  (uidross:  Mid-Atlantic  Fishery 
Miinagement  (iouncil.  800  North  State 
Street.  Suite  201,  Doyer,  HE  10001 ; 
tele])hone:  (302)  074-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  M.  Moore,  Ph.D.,  Exeentiye 
Director,  Mid-Atlantic  Fishery 
Management  (Council,  800  North  .State 
Street,  Suite  201,  Doyer.  DE  10001; 
telephone:  (302)  (>74-2331,  extension 
2.'5.'i. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  he  di.scus.sed  include:  (1) 

Reyiew  of  Tilefish  Indu.stry  AP 
Performance  Report,  (2)  review 
information  relevant  to  2013-2014 
Tilefi.sh  ABC  recommendations.  (3)  .SUN 
.Snheommittee  ipxlate  on  .sign])o.st 
develo])ment  for  mnlti-year  ABC. 
.s])ecifications,  (4)  MAFM(]  re.search 
])rioritie.s.  and  (.'ll  .S.SCi  species  lead 
assignments  for  2013. 

S|)(!f:ial  Accommodations 

The  meeting  is  physically  accessible 
to  ])eople  with  di.sahilities.  Reipiests  for 
sign  language  interi)retation  or  other 
auxiliary  aids  should  he  directed  to  M. 
)an  .Saunders  at  the  Mid-Atlantic 
Gouncil  Office,  (302)  .'520-.')2.')l ,  at  least 
.')  days  ])rior  to  the  meeting  date. 


Daliul:  l-'etimarv  2{).  2013. 

'I’rac:!!}'  L.  'Uiompsoii, 

Actin;.>  Deputy  Director.  Office  of  Sustoinolde 
Fisheries.  Xationol  .Marine  Fisheries  ServietK 
H'R  Doc.  2(U;!-()477.")  FILmI  H:4.'')  aiii| 

BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC524 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  {)c:eanic  and 
Atmospheric  Administration  (NOAA). 
Gonunerce. 

ACTION:  Notice  of  juihlii:  meetings. 

SUMMARY:  The  North  Pacific  f'ishery 
Management  C’.ouncil  (Gouncil) 
Ecosystem  (ionunittee  will  meet  hy 
teleconference  in  Anchorage.  AK. 

DATES:  The  telec;onference  will  he  held 
on  March  10.  2013  from  1  p.m.  to  4  p.m. 
(Alaska  .Standard  Time). 

ADDRESSES:  Listening  sites  will  he  held 
at  the  G.ouncil  Office.  00.')  W  4th 
Avenue.  Room  20.').  Anchorage.  AK. 

(.Amucil  (iddrass:  North  Pacific 
Fishery  Management  G.ouncil,  (iO.')  W. 
4th  Ave..  .Suite  300.  Anchorage,  AK 

00.'‘)01-22.''i2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Iw'ans.  (ioimcil  staff;  telephone: 
(007)  271-2800. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  will  he  as  follows:  (1)  Discussion 
on  the  Es.sential  Fish  Habitat  (EFll) 
consultation  regarding  gold  dredging  in 
crab  habitat  in  Nome:  (2)  Report  on 
NOAA  progress  with  im])lementing 
Ecosy.stem  Based  Management  (EBM) 
.science  throughout  the  regions:  and  (3) 
Begin  work  on  developing  a  roadmaj) 
for  the  (iouncil  for  EBM. 

Spec:ial  Accommodations 

The.se  meetings  are  ])hysically 
acce.ssihle  to  people  with  disabilities. 
Recpiests  for  sign  language 
inler])reta1ion  or  other  auxiliary  aids 
should  he  directed  to  Gail  Bendixen  at 
(007)  271-2800  at  least  7  working  days 
l)rior  to  the  meeting  date. 

l)al(!(l:  l'’(;l)riiarv  2(i.  2013. 

'I'racoy  L.  Thompson, 

Actin;.’  Deputy  Director.  Office  of  Snstainohle 
Fisheries.  Xationol  Marine  Fisheries  Service. 
U  K  Doc.  2(U;i-()477K  Filcul  2-2«-i:);  H:4.';  ami 
BILLING  CODE  3510-22-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-0526 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  losheries 
.S(;rvi(;(;  (NMl’S),  National  ()c:eani(:  and 
Atmosj)heri(:  Administration  (NOAA), 
(iominerce. 

ACTION:  Notice  ol  a  ])iil)lic  meeting. 

SUMMARY:  The  New  Kngland  Fishery 
Management  (ionncil  ((loimcil)  will 
hold  a  two-day  worksho])  to  di.scnss 
issues  that  relate  to  estahlishing  a  risk 
policy  for  Council-managed  species. 
DATES:  The  workshop  will  take  ])lace  on 
Wednesday  and  Thursday.  March  20- 
21.  2013.  starting  at  8:30  a.m.  on  each 
day. 

ADDRESSES:  The  meeting  will  he  held  at 
tlu!  Hawthorne  Hotel,  18  Washington 
Stjuare  W,  Salem.  MA  01070;  telejjhone: 
(078) 744-4080  or  (800) 720-7820:  or 
(Miiail:  infcMhdwihornvhotol.coni. 

('.oiincil  address;  New  Fngland 
Mshery  Managimnait  (iouncil.  .50  Water 
,Street,  Mill  2,  Newhuryport.  MA  01t).50: 
telei)hone:  (078)  40.5-0402. 

FOR  FURTHER  INFORMATION  CONTACT: 
riiomas  A.  Nies,  Kxticutive  Director, 

New  Ihigland  Fishery  Management 
Council;  tel{i])hone;  (078)  405-0402. 
SUPPLEMENTARY  INFORMATION: 

Wednesday,  March  20,  2013  and 
'riuirsday,  March  21,  2013 

Th(!  New  England  Fishery 
Management  Council  is  holding  a 
worksho])  to  advance  the  development 
of  a  comprehensive  acce])tahle 
biological  catch  (ABC)  risk  policy  for 
New  England  fisheries  through 
structured  and  j)artic;ipatorv 
discussions.  It  is  an  important  early  step 
in  what  will  he  a  multi-.step  process  to 
develoj)  the  policy.  The  agenda  will 
include  sjieakers  outside  of  the  Council 
and  its  SSC  who  have  experience  with 
a])proaches  that  address  risk  and  could 
he  a|)plied  to  fisheries  management.  It 
will  j)rovide  Council  memhers  and 
others  with  a  common  nnder.standing  of 
the  conce])ts  needed  to  develo])  a  risk 
polic;y.  It  also  will  provide  an 
o|)portunity  for  communications 
between  partici])ants  about  management 
and  science  issues  that  relate  to  the  ABC 
setting  i)rocess. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
hid’oix!  this  Council  for  discussion,  tho.se 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 


action  will  he  restricted  to  tho.se  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  aft(;r  publication  of  this 
notice  that  nupiin;  emergency  action 
under  section  3()5(c)  of  the  Magnuson- 
Stevens  Act,  provided  that  the  |)nhlic 
has  Ihumi  notified  of  the  Council’s  intent 
to  tak(!  final  action  to  addrciss  the 
(unergcmcy. 

Special  Accommodations 

This  meeting  is  |)hysically  accessible 
to  people  with  disabilities.  Retpiests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  he  directed  to  Paul 
).  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Datcui:  L'cla  iiarv  2().  201  It. 

I  racKV  L.  T'lidnipson, 

Aclin;^  Deputy  Director.  Office  ofSiistdinohle 
Fisheries.  Notional  .Marine  Fisheries  S(‘rvice. 

H  R  Doc.  2()i:t-()477‘)  Filnd  am| 

BILLING  CODE  3510-22-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 
and  Deletions 

agency:  Committee  for  Burcha.se  luom 
People  Who  Are  Blind  or  .Sevtu'ely 
Disabled. 

ACTION:  Propostul  Additions  to  and 
Deletions  hroin  the  Procurement  List. 

SUMMARY:  The  (’onunittee  is  jtroposing 
to  add  products  and  a  .service  to  the 
Procurement  List  that  will  he  furnished 
by  nonprofit  agencies  emph)ying 
persons  who  are  blind  or  have  other 
severe  disabilities,  and  deletes  ])ro{hict.s 
previously  furnished  by  such  agencies. 

(iommenis  Must  Be  Received  On  or 
Before:  4/l/2in'A. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  .Severely 
Di.sahled,  )efferson  Plaza  2.  Suite  1()8()(), 
1421  lefferson  Davis  Highway, 
Arlington,  Virginia  22202-3255). 

FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  CONTACT:  Barrv  S.  Lim;hack. 
Telephone:  (703)  003-7740.  Fax:  (703) 
003-t)055,  or  (unall 
(iM'rHFedBeg@AhiIity()ne.gov. 

SUPPLEMENTARY  INFORMATION:  I'his 
notice  is  published  i)ur.suant  to  41 
II.S.C.  8503(a)(2)  and  41  CFR  51-2.3.  Its 
])nrpose  is  to  provide  interestcul  persons 
an  opportunity  to  submit  comments  on 
the  ]U'opo.sed  actions. 

Additions 

If  the  Committee  approves  the 
])ro|)os(Hl  additions,  the  entities  of  the 
Federal  Covernment  identified  in  this 


notice  will  he  reepured  to  procure  the 
products  and  service  li.sted  below  from 
nonprofit  agencies  em])loving  persons 
who  are  blind  or  have  other  severe 
disabilities. 

'I’he  following  products  and  service 
are  proposed  for  addition  to  the 
Procuremumt  List  for  |)roduction  by  the 
non])rofit  agencies  listed: 

Frodnets 

l’orliil)l(!  l)oskl()|)  Cli|)l)()ar(l,  ‘J'/l’"  \V  x  1 I) 

X  13'/:;"  II 

.V.S.V;  7.5 1 0-OO-N I B-21 33— 8 lack 
NSN:  751 0-()0-NI8-‘)83.5— BliU! 

NSN:  751()-()l)-Nm-<)83()— Arinv  Creeii 
NBA:  L.('..  Industries  for  llio  Illiiul.  Inc.. 
Dnrliain.  NC 

Contractin'!,  Activity:  (leneral  Services 
Administration.  Nenv  York.  NY 
Coverage:  .A-List  for  lln;  Total  Covm  nnuml 
Kecinireinent  as  aggregated  hv  the 
(Jeneral  ,Servic(!S  .Administration. 

.V.S.V;  MR  318 — .Set.  Mixing  Howl.  S])ill-Free. 
3P(; 

NBA:  lndnstri(!s  for  tin;  Blind.  Inc..  \Vt!sl 
Allis.  \V1 

Contractin'^  Activity:  Didensc;  Commissarv 
.Agency,  fort  Lee.  V.A 
Coi'CTOge;  (M.isI  for  the  re(|uirenients  of 

military  commissari(!s  and  excliangiis  as 
aggregated  hv  the  llidense  Commissarv 
.Agimcy. 

.Shirt.  .Sl(M!|)ing 

■V.S.V;  841 5-0()-85)()-2t)‘l<) 

.V.S.V;  84  I  5-0t)-8‘)()-21()l) 

.V.S.V;  84  1  5-00-8(10-21 1)1 
.V.S.V;  841 5-00-85)0-21 02 
.V.S.V;  84 1  5-00-8()))-21 03 
.V.S.V;  841 5-00-5)35-()855 
NBA:  .Mount  Rogers  Comimmitv  .Sia'victJS 
Board.  Wytheville.  V.A 
Contraclin>>  Activity:  Dtd'ensc;  Logistics 

.Agenev  Troop  .Snpi)ort.  Philadel|)hia.  I’A 
f.’fn’erage;  C-I.ist  for  100‘)t>  of  the  recpiirmmmt 
of  tile  II..S.  Armv.  as  aggregated  hv  the 
Defense  Logistics  Agency  Troop  .Support, 
Philadelphia.  PA. 

Service 

Service  Type/Location:  Pull  Pood  .Sm  vice. 
Naval  .Special  Warfare  Development 
Crou]).  Virginia  Beach.  VA. 

NBA:  Goodwill  Industries  of  Lower  .South 
Carolina.  Inc;..  North  Charleston.  SC 
Contracting.’  Activity:  th.S.  .Sjxicial  Operations 
Command  (IJ.S.SOCOM).  Naval  .SPEC 
Warfare  Develoimient  CRP.  Virginia 
Beach.  VA 

Deletions 

The  following  products  are  proposed  for 
(hdetion  from  tin;  Procurement  List: 

Ihodncts 

I landle.  Mop 

.V.S.V;  7()2()-()()-24(i-0()3() 

NBA:  Industries  of  the  Blind.  Inc.. 
(Jnumshoro.  NC 

Contracting  Activity:  (ameral  Services 
Administration.  Port  Worth.  TX 
.S])onge.  .Surgical.  Cauze.  Compre.ssed 
NSN:  851  ()-()()-5)2()-5)()82 
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A7V\;  Mwvii.  Inc..  Aston.  1*A 
(Atnlniclinf’  Aclivily:  DcIcmisi;  I.o^islics 

,\}><Micv  Troop  .Sni)port.  PhiliKldphiii.  I’A 

Barry  S.  l.innhack. 

Director.  Hiisincss  Opanitinns. 

11-K  Doc.  20i:»-(l47(i<l  I’ilcd  2-2K-i:t:  iini| 

BILLING  CODE  6353-01 -P 


DEPARTMENT  OF  ENERGY 

[FE  Docket  Nos.  12-105-NG;  12-106-NG; 
12-107-NG;  12-108-NG  ;  12-109-NG;  12- 
123-LNG;  12-128-NG;  12-148-NG;  12- 
158-NG] 

Puget  Sound  Energy,  Inc.;  Puget 
Sound  Energy,  Inc.;  Puget  Sound 
Energy,  Inc.;  Puget  Sound  Energy, 
Inc.;  Puget  Sound  Energy,  Inc.;  CE 
FLNG,  LLC;  Consolidated  Edison 
Company  of  New  York,  Inc.  and 
Orange  Rockland  Utilities,  Inc.;  TAQA 
North;  CIMA  Energy  Ltd.;  Orders 
Granting  Authority  To  Import  and 
Export  Natural  Gas,  To  Export 
Liquefied  Natural  Gas  and  Vacating 
Prior  Authority  During  November  2012 


import  and  (;x])ort  natural  gas  and 
liciiiefied  natural  gas  and  vacating  ])rior 
iiiithority.  These  orders  are  sitinmarized 
in  the  attached  aiijietulix  and  may  he 
round  on  the  FE  Web  site  at  http:// 

WWW. fossil. (;n(;r<iv.<’()v/prc);^r(iins/ 
y,asi'0}i,ulotion/outhoii'/At\ions/()i'di;rs- 
2012. html.  'I'hey  are  also  available  lor 
ins])ection  cind  copyitig  in  the  OlTice  of 
h’ossil  Energv.  Office  of  Natural  (las 
Kegnlatorv  Aclivitiits.  Dotiket  Room  3E- 
033.  Forreslal  Hnilding.  1000 
ltul(!i)endence  Avenue  SW.. 
Wa.shinglon.  DC  20.'i«'').  (202)  .')»0-0478. 
The  Docket  Room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  ]).m.. 
Monday  through  Fridiiy,  except  Fedenil 
holidays. 


AGENCY:  Office  of  Fo.ssil  Energy. 
Department  of  Energy  (DOE). 

ACTION:  Notice  of  orders. 

SUMMARY:  Tin;  Office  of  Fossil  Ihiergy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  November  2012.  it 
issued  orders  granting  authority  to 


IksikhI  ill  Wasliiiigtmi.  tl(k  on  t''(!liiiiarv  14. 
2013. 

|tihn  A.  Aiuliirson. 

.Mdiuii’ar.  Xdtiivdl  (las  lid^uldlorv  Aclivilids. 
Office  of  Oil  diul  Ods  Olohdl  Sccurilv  and 
Sdj)plv.  Office  of  Fossil  Fnert’v. 

Appendix 


DOE/FE  Orders  Granting  Import/Export  Authorizations 


Order  No. 

Date  issued 

FE  Docket 
No. 

Authorization  holder 

Description  of  action 

3185  . 

11/13/12 

12-105-NG 

Puget  Sound  Energy,  Inc . 

Order  granting  long-term  authority  to  import/ex¬ 
port  natural  gas  from/to  Canada. 

3186  . 

11/13/12 

12-106-NG 

Puget  Sound  Energy,  inc . 

Order  granting  long-term  authority  to  import/ex¬ 
port  natural  gas  from/to  Canada. 

3187  . 

11/13/12 

12-107-NG 

Puget  Sound  Energy,  Inc . 

Order  granting  long-term  authority  to  import/ex¬ 
port  natural  gas  from/to  Canada. 

3188  . 

11/13/12 

12-108-NG 

Puget  Sound  Energy,  Inc . 

Order  granting  long-term  authority  to  import/ex¬ 
port  natural  gas  from/to  Canada. 

3189  . 

11/13/12 

12-109-NG 

Puget  Sound  Energy,  Inc . 

Order  granting  long-term  authority  to  import/ex- 
port  natural  gas  from/to  Canada. 

3190  . 

11/13/12 

12-128-NG 

Consolidated  Edison  Company 
of  New  York,  Inc.  and  Or¬ 
ange  and  Rockland  Utilities, 
Inc. 

TAQA  North  . 

Order  granting  blanket  authority  to  import/export 
natural  gas  from/to  Canada,  and  vacating 
prior  authority  in  DOE/FE  Order  No.  2894. 

3191  . 

11/13/12 

12-148-NG 

Order  granting  blanket  authority  to  import  nat¬ 
ural  gas  from  Canada. 

3192  . 

11/15/12 

12-158-NG 

CIMA  Energy,  Ltd  . 

Order  granting  blanket  authority  to  import/export 
natural  gas  from/to  Canada/Mexico. 

3193  . 

11/21/12 

12-123-LNG 

CE  FLNG,  LLC  . 

Order  granting  long-term  multi-contract  authority 
to  export  LNG  by  vessel  from  the  proposed 
CE  FLNG  Terminal  in  Plaquemines  Parish, 
Louisiana,  to  Free  Trade  Agreement  nations. 

|1K  Doc.  2(n:t-(l477:i  I'ilcd 
BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Public  Availability  of  Department  of 
Energy  FY  2012  Service  Contract 
Inventory 

agency:  De|)arlment  of  Energy. 

ACTION:  Notice  of  Rnhlic  Availability  of 
FY  2012  Service  (’.ontract  Inventories. 


SUMMARY:  In  accordance  with  Section 
743  of  Division  (i  of  the  Consolidated 
Apiirojiriations  Act  of  2010  (Pub.  L. 
111-11 7).  the  De])arlmenl  of  Energy 
(DOE)  is  ]nit)li.shing  this  notice  to  advise 
the  ]mhlic  on  the  availahilitv  of  the  k'Y 
2012  Service  (iontract  inventorv.  This 
inventory  jirovides  information  on 
service  contract  actions  over  .S25.000 
that  DOE  conijileled  in  FY  2012.  The 
information  is  organized  by  function  to 
show  how  contracted  resources  are 
distrihiited  thronghont  the  agenev.  The 
inventorv  has  been  develojied  in 


accordance  with  guidance  issued  on 
November  5.  2010.  by  the  Office  of 
Management  and  Budget's  Office  of 
Federal  Procurement  Policy  (OFPP). 
OFPP’s  guidance  is  available  at  blip:// 
WWW. whitehouso. gov/ sites/ (iofoiilt/ files/ 
oiub/ procurement  /  memo/sevvice- 
eontroct-inventoiies-guidanee- 
11 0.^)2010. pdf  On  December  10.  2011. 
Oh'i’I’  issued  additional  guidance 
available  at  http://www.wldtehouse.gov/ 
sites/ default /files/oiub/procureiueut/ 
lueiuo/sen'ice-coutract-inventory- 
guidauee.pdf. 
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I’Ncc;])!  for  minor  changes  to  rei)orting 
(leadlines,  the  guidance  I'or  ])reparing 
and  analyzing  FY  2012  inventories  is 
ess(!nlially  nnchangcul  from  Of’FP’s 
NovcmhImm'  2010,  gnidance  for 
])rei)aring  the  FY  2010  inventory.  1X)F 
has  posted  its  inventorv  and  a  snmmarv 
of  the  inventorv  at:  http://(‘n(;i'gv.gov/ 
nuiinii’cincnt/downlodds/scrvicc- 
contriict-invcntorv. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  .service  contract 
inventorv  shonld  la;  directed  to  Jeff 
Davis  in  the  Strategic  Programs  Division 
at  202-287-1877  or 

Ilat(!(l:  Pdiriiary  (i.  201  a. 

Paul  Bused, 

Director.  Office  of  Acquisition  and  Project 
.Ma  naoetnent. 

IKK  Ooc.  2{)i;t-()4771  I'ilnd  2-2a-i:t:  a:4.">  am) 
BILLING  CODE  6450-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  Dll  3-3-000] 

Roberto  Sella;  Notice  of  Declaration  of 
Intention  and  Soliciting  Comments, 
Protests,  and/or  Motions  To  Intervene 

Take  notice  that  the  following 
ai)])lication  has  been  filed  with  the 
(lommi.ssion  and  is  available  for  jnihlic 
ins|)(!ction: 

a.  Applicuition  Type:  Declaration  of 
Intention. 

h.  Docket  No.:  Dll  3-.3-()0(). 

c.  Date  Filed:  Fehrnarv  7,  2012. 

d.  Applicant:  Roberto  Sella. 

e.  Name  of  Project:  Hydro-electric  and 
(leothermal  Alternative  Energy  System 
at  Paper  Hill  Farm  (Paper  Hill  Farm). 

f.  Location.The  projiosed  Paper  Hill 
Farm  })roject  will  be  locatcul  on  Ridkw 
Creek,  at  Pa|)er  Hill  Farm,  in  the  town 
of  Malvern,  (Chester  County. 
Pennsylvania. 

g.  Filed  Pursuant  to:  S(;ction  23(b)(1) 
of  tin;  Federal  Power  Act,  10  II.S.C. 
817(b). 

h.  Applicant  (iontact:  Roberto  Sella, 
2929  Market  Str(!et,  tara  Center  3rd 
k’loor  Suite  325.  Philadelphia.  PA 
19104;  teleiihone:  (207)  298-5484; 
email:  Hoberto.seIla@Ilfnnds.coin. 

i.  FFHCJ  Contact:  Any  epuistions  on 
this  notice  should  be  adclre.ssed  to 
Ashish  Desai,  (202)  502-837t).  or  Email 
add iHiss :  Ashish. Desai® fere. "ov. 

j.  Deadline  for  filing  connnents. 
protests,  and/or  motions  is:  30  days 
from  the  issuance  of  this  notice  by  the 
Commi.ssion. 

Conmumts,  Motions  to  Inter  vene,  and 
Protests  may  be  filed  electronically  via 


the  Internet.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commi.ssion’s  Web  site  under  the 
“(iFiling"  link.  If  unable  to  b(!  filed 
electronically,  documents  mav  be;  ])a])er- 
filed.  To  paper-file,  an  original  and  eight 
copies  should  be;  mailed  to:  KimluMlv  D. 
Hose,  Secretary,  E(!deral  Energv 
Regulatory  Commission,  888  I'drst  Street 
NE.,  Washington,  DC  20420.  For  more 
information  on  how  to  submit  the.se 
ty])(!.s  of  filings,  j)lease  go  to  the 
(k)nnnission’s  VVeb  site  located  at 
http:/ /w’ww  .ferc.gov/  filing- 
comments.asp. 

Plea.se  include  the  docket  number 
(Dll  3-3-000)  on  any  comments, 
prote.sts,  and/or  motions  filed. 

k.  Description  of  Project:  The 
proposed  rnn-of-river  Paper  Hill  Farm 
project  will  consist  of:  (1)  Water 
transported  from  a  creek  into  a  1.9  acre 
pond  dredged  to  an  even  depth  of  0-fe(!t: 
(2)  a  30-inch-diamet((r  pipe  fitted  with 

a  24-inch-diameter  sleeve  at  an  existing 
outlet  at  the  base  of  existing  dam:  (3)  a 
custom  15-kilowatt  tnrbine/generator,  to 
be  located  in  a  ])owerhouse  below  the 
dam;  (4)  a  24-incb-diameter  tailrace 
pipe,  directing  the  water  into  Ridley 
Creek;  and  (5)  a])])iirtenant  facilities. 

The  ])ower  gemn'ated  will  be  used  bv  a 
geothermal  heating  and  cooling  .system 
located  under  tin;  pond.  Exce.ss  power 
will  th(;n  be  made  available  to  the  main 
bon.se  and  other  structures  on  Paj)(!r  Hill 
Farm  at  a  connection  to  the 
Philadelphia  Electric  Coni])anv's  pow(!r 
grid. 

When  a  Declaration  ol  Intention  is 
filed  with  the  Federal  Eiuagy  Regulatory 
Commi.ssion,  the  Federal  Power  Act 
r(;(|nires  the  (x)mmis.sion  to  inve.stigate 
and  determine  if  the  intcirests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commi.ssion 
also  determimis  whether  or  not  the 
j)roject:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  niservations  of 
the  United  States;  (3)  would  utilize 
snr|)lns  water  or  wat(;r  ])ower  from  a 
gov(!rnment  dam;  or  (4)  if  a])])licable. 
has  involved  or  would  involve  any 
con.struction  subsecpient  to  1935  that 
mav  have  increased  or  would  increase 
the  project’s  head  or  generating 
capacity,  or  have  otherwise  significant Iv 
modificul  the  proj(!Ct’.s  pr(!-1935  design 
or  o])eration. 

l.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  fill;  with  the 
Commission  and  an;  availabh;  for  public 
in.sp(;ction.  This  filing  may  be  vi(;w(;d 
on  the  Web  at  http://\viv\y. fere. gov  using 
the  ‘‘ebibrarv"  link.  Enter  the  Dock(;t 
number  excluding  the  last  threi;  digits  in 
the  docket  numb(;r  field  to  access  the 
document.  Yon  may  also  r(;gister  oidine 


at  http:/ /w’w'w. ferc.gov/docs- fi ling/ 
esnh.scription.asp  to  be  notified  via 
(;mail  of  new  filings  and  issuances 
related  to  this  or  other  j)ending  projects. 
For  assi.stance,  call  l-8()8-2()8-387()  or 
(;mail  FFU(X)nlineSni)})ort@ferc.gov:  for 
TTY.  call  (202)  502-8859.  A  Copy  is  also 
available  for  ins|)ection  and 
reproduction  at  the  address  in  item  (b) 
above. 

m.  Individuals  d(;siring  to  hi;  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  S(;cretarv 
of  the  (knmnission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
reijuirements  of  Rules  of  Practici;  and 
Proc(;dure,  18  CFR  385.210.  .211,  .214. 

In  d{;termining  the  appro])riate  action  to 
taki;.  the  Commi.ssion  will  consider  all 
prot(;.sts  or  other  comments  fil(;d,  but 
only  those  who  file  a  motion  to 
int(;rven(;  in  accordance  with  the 
Commi.ssion’s  Rules  may  b(;com(;  a 
party  to  the  proc(;(;ding.  Anv  comments, 
prot(;.sts.  or  motions  to  intervene  must 
be  rec(;ived  on  or  b(;fore  the  s])(;ciried 
comment  date  for  the  particular 
a|)plication. 

o.  Filing  and  Service  of  Hesi)onsive 
Documents — All  filings  most  b(;ar  in  all 
capital  letters  the  title  “(XlMMl-iNTS”. 
“PROTESTS".  AND/OR  “MOTIONS  TO 
INTERVENE",  as  applicable,  and  the 
Dock(;t  Number  of  the  ])articnlar 
application  to  which  the  filing  refers.  A 
co])y  of  any  Motion  to  Intervene  mn.st 
also  be  .served  n])on  each  r(;])r(;sentative 
of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments — F{;deral.  stat(;. 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  a|)plication  may  be 
obtained  by  ag(;ncies  directly  from  the 
Ap])licant.  If  an  ag(;ncy  does  not  file 
comments  within  the  time;  sp(;cified  for 
filing  comments,  it  will  be  presmm;d  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  repre.s(;ntatives. 

I)al(;(l:  l'’(;l)riiarv  2.5.  201:5. 

Kimberly  I).  Boni;, 

Secretary. 

IKK  Ddc.  20 1:5-047,58  l'il(!(l  2-28-1:5:  8:4.5  iini| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

l  ake  notice  that  llie  (Commission 
receivcul  the  lol lowing  electric  rate 
niings: 

Dorkct  Xhimhnrs:  kCRl  1-4()2H-()(K). 
Applicants:  l’|M  Interconnection. 

1.. L.(:. 

Description:  P)M  Interconnection. 

1.. L.(C.  submits  third  inlbrinational 
compliance  hling  a])pri.sing  (Commission 
of  |)rogress  in  (levelo])ing  tariff  clianges 
allowing  loads  to  ])rovide  both  |)rice 
responsive  demand  and  sn])])ly-.side 
demand  res|)onse. 

Filed  Date:  2/14/18. 

Accession  Nninher:  20130214— .IKif). 
(ionnnents  Dae:  .'i  p.m.  FT  3/7/13. 
Docket  Xhnnhers:  ERl  3-35(1-002. 
Applicants:  New  England  Inc. 

Description:  ictiH  Pipeline  Info. 

Sharing  (Compliance  Idling  to  he 
effective  1/24/2013. 

Filed  Date:  2/22/13. 

Accession  X’lnnher:  201 30222-5050. 
(ionnnents  Dae:  5  i).m.  ET  3/15/13. 
Docket  Nninhers:  fCRl3-0()()-000. 
Applicants:  C.\\iu\e.\  Energy  Strategicis 
EE(C. 

/lc.sc;/p//on;  (Cancellation  of  market- 
based  rates  tariff,  to  he  effective  2/22/ 
2013. 

Filed  /la/e.- 2/21/13. 

Accession  Nninher:  201 30221-5005. 
(Comments  Due:  5  p.m.  ET  3/14/13. 
Docket  Nninhers:  l-CRl  3-0(i7-000. 
Applicants:  (California  Independent 
System  Oiierator  (Cor])oration. 

Description:  2013-02-21  Focal 
Market  Power  Mitigation  2  to  he 
effective  5/1/2013. 

Filed  Date:  2/21/13. 

Accession  Nninher:  20130221-5117. 
(ionnnents  Dae:  5  p.m.  ET  3/14/13. 
Docket  Nninhers:  fCRl  3-008-000. 
Applicants:  Northern  Indiana  Public 
Service  (Company. 

Description:  Filing  of  an  Amendment 
to  Transmi.ssion  lJ])grad(!  Agreement  to 
1)1!  effective  2/25/2013. 

Filed  Date:  2/22/13. 

Accession  Nninher:  20130222-5028. 
(ionnnents  Due:  5  p.m.  ET  3/15/13. 
Docket  Nninhers:  ERl  3-000-000. 
Applicants:  PjM  Intiirconnection. 
E.E.(C. 

Descrifition:  Qmnn)  Position  \V3-048. 
Original  Scii  vice  Agreement  No.  3500  to 
1)(!  effective  1/23/2013. 

Filed  Date:  2/22/13. 

Accession  Nninher:  20130222-5041. 
(ioiinnents  Due:  5  p.m.  fCT  3/15/13. 
Docket  Nninhers:  fCRl  3-070-000. 


Applicants:  Midwest  independent 
Transmi.ssion  System  Operator.  Inc. 

Description:  ()2-2Z-2m:i  SA  2514 
(CRE-MP  Tittle  Falls  T-T  lA  to  he 
(iHective  2/23/2013. 

Filed  Date:  2/22/13. 

Accession  Nninher:  20130222-5048. 

Coininents  Dae:  5  i).m.  fCT  3/15/13. 

Docket  Nninhers:  TCRl  3-071-000. 

Applicants:  Midwest  Indepiiiident 
Transmi.ssion  System  Operator.  Inc. 

Description:  ()2-22-2i)  \3  SA  2513 
(CRE-MP  Sonlhdale-Sc(!arcyville  T-T  lA 
tf)  he  effective  2/23/2013. 

Filed  Date:  2/22/13. 

Accession  Nninher:  20130222-5057. 

(ionnnents  Dne:  5  p.m.  ET  3/15/13. 

Docket  Nninhers:  ERl  3-072-000. 

Applicants:  P)M  Interconnection. 
L.E.(C. 

Description:  P)M  Interconnec  tion. 
E.L.CC.  snhmits  tariff  filing  per  35.15: 
(Cancellation  of  1)3-013  Interim  ISA  ? 
Original  SA  No.  3240  to  he  effective  1/ 
23/2013. 

Filed  Date:  2/22/13. 

Accession  Nninher:  201 30222-5070. 

(ioiinnents  Due:  5  ]).m.  E'T  3/15/13. 

Tak(!  notice  that  the  (Commission 
rciceived  the  following  o|)en  acc(!ss 
transmi.ssion  tariff  filings: 

Docket  Nninhers:  OA 1 3-2-000. 

Applicants:  Idaho  Power  (Company. 

Description:  Idaho  Pow(!r  (Com])any 
.submits  Annual  (Com])lianc(!  Report  on 
Ol)erational  Penally  Assessments  and 
Di.strihntions. 

Filed  Date:  2/22/13. 

Accession  Nninher:  201 30222-5080. 

(ionnnents  Dne:  5  ]).m.  TCT  3/15/13. 

The  filings  are  acc(!s.sihle  in  the 
(Commission’s  eEihrary  system  hy 
clicking  on  the  links  or  (pierving  the 
docket  numher. 

Any  ])er.son  (hisiring  to  intervene  or 
prote.st  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission's 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specifitid  comment  date. 
Protests  may  he  considered,  hut 
intervention  is  n(!C(!ssary  to  h(!come  a 
j)arty  to  the  proceculing. 

eFiling  is  encouraged.  Mon!  detail(!d 
information  r(!lating  to  filing 
r(!(piir(!ments.  interventions,  ])rot(!st.s, 
s(!rvice,  and  (pialifying  facilities  filings 
can  he  found  at:  bttp://\\’\v\v.ferc.^ov/ 
docs-filinf’/efiling/filing-re(].pdl.  For 
t)ther  iidbrmation,  call  (800)  208-3070 
(toll  free).  For  TTY.  call  (202)  502-8050. 

t)iiti!(l:  l''(!l)niiirv  22.  201  :i. 

NalhiU)i(!l  |.  Davis.  Sr., 

Depnly  Secrelery. 

|1K  Ooc.  2(U:i-()4744  I’ilod  K:4.'j  ani| 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  (Commission 
recciiviul  the  following  (ihictric  rati! 
filings: 

Docket  Nninhers:  ERl 0-2074-003, 

ERl 0-2097-005. 

Applicants:  Kansas  (City  Pow(!r  8; 

Light  (Company,  KC.PkE  Creater 
Missouri  (Iperations  (Company. 

Description:  Amendment  to 
S(!ptemh(!r  21. 2012  Notice  of  (Change  in 
Status  of  Kansas  (City  Power  K  Eight 
(Company,  et  al. 

Filed  bate:  2/4/13. 

Accession  Numher:  20130204-5181 . 

Coininents  Due:  5  i).m.  ET  3/14/13. 

Docket  Nninhers:  ERl  0-2074-003, 

ERl 0-2097-005. 

Applicants:  Kansas  (City  Power  & 

Light  (Com])anv,  K(CP8;L  (Creater 
Missouri  ()])(!rations  (Com])any. 

Description:  Kansas  (City  Power  K 
Eight  (Company,  et  al.  submits 
Am(!ndment  to  Fehruarv  4,  2013 
Amendment  to  S(!ptemh(!r  21. 2012 
Notice  of  (Change  in  Status  of  Kan.sas 
(City  Pow(!r  K  Eight  (Company,  et  al. 

Filed  Date:  2/5/13. 

Accession  Numher:  201 30205-5103. 

Comments  Due:  5  ]).m.  ET  3/14/13. 

Docket  Numhers:  ERl  3-879-000. 

Applicants:  jo.sco  I'Cnergv  (Corp. 

Description:  jo.sco  Energy  (Corp. 
submits  supplement  to  Fehruarv  4.  2013 
A])plication  for  Market  Based  Authoritv. 

Filed  Date:  2/2()D3. 

Accession  Numher:  20130220-5113. 

Comments  Due:  5  j).m.  ET  3/8/13. 

Docket  Numhers:  ERl  3-982-000. 

Apiilicants:  Wisconsin  Power  and 
Eight  Com])any. 

DescrijytiomW’Ws  (Changes  in 
Dej)reciation  Rates  for  Wholesale 
Production  Service  to  he  effective  1/1/ 
2013. 

Filed  Date:  2/21/13. 

Accession  Numher:  20130221-5035. 

Comments  Due:  5  p.m.  ET  3/14/13. 

Docket  Numhers:  ERl  3-983-000. 

Applicants:  ECP  Energy  1,  EEC. 

Descrijiiion:  Normal  filing  to  he 
effective  4/22/2013. 

Filed  Date:  2/21/13. 

Accession  Numher:  20130221-5038. 

Comments  Due:  5  ]).m.  ET  3/14/13. 

Docket  Numhers:  ERl  3-984-000. 

Applicants:  EipiiPower  Resources 
Mauagemeut.  EE(C. 

/0f!.s'mp//or7;  Normal  filing  to  he 
effective  4/22/2013. 

Filed  Date:  2/21/13. 

Accession  Numher:  20130221-5037. 
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(Comments  Diw:  .'5  p.in.  I'n’  3/14/13. 
DiH:k(r‘t  Numhars:  FRl  3-9(i.'’)-()()(). 
Applicduts:  FjM  Interconnection. 

L.I^.C. 

Dascription:  l’|M  Interconnection. 
I.-L.C;.  submits  tarilT  filing  ])er 
3.^).13(a)(2)(iii:  Original  Servicx! 

Agreement  No.  3488:  Queue  No.  Yl-()12 
to  he  (;llective  1/23/2013. 
h'ilad  Ddtir.  2/21/1 3. 

Accdssion  Ndinbdr:  201 3()221-5(),'52. 
(A)ndndnls  Ddc:  .'i  ]).m.  FT  3/14/13. 
Take  notice  that  tin;  Ciommission 
receiv(!(l  the  following  (|nalifving 
facility  filings: 

Dockdt  Numbdis:  QFl  2-207-000. 
Api)lic(nits:]]o\\oko.  Solar.  Ff-C. 
Ddscription:  Holyoke  Solar.  LL(] 
siihmit  Refund  Re])ort. 

Fildd  DdUr.  2/20/1 3. 

Accdssion  Nuiubdr:  20130220-.'5172. 
(Jonnndnts  Due:  .'5  p.m.  FT  3/13/13. 

The  filings  are  accessible  in  the 
Oommi.ssion’s  eLihrary  system  hy 
clicking  on  the  links  or  (ima'ving  the 
docket  niimher. 

Any  ])(!r.son  desiring  to  intervene  or 
])rotest  in  any  of  the  aho\'e  ])rot:eedings 
must  file  in  accordance  with  Rnhvs  211 
and  214  of  the  Commission's 
Regulations  (18  Cik'R  38.^.211  and 
38.'i.214)  on  or  hefon;  .'5:00  p.m.  Fastern 
time  on  thi;  s])ecifi(ul  comimnit  date. 
Protests  may  he  considerecl,  hnt 
intervention  is  nece.ssarv  to  hticome  a 
|)arty  to  tlu;  proceeding. 

eFiling  is  encouraged.  Mon;  detailed 
information  relating  to  filing 
rerpiinanents,  interventions,  prote.sts, 
service,  and  (pialifying  facilities  filings 
can  he  found  at:  hit p://\\  \\'\\\ fere. >>()v/ 
(iocs- filing/efiling/filing-riH]. pdf.  For 
other  information,  call  (800)  208-3070 
(toll  free).  For  TTY,  call  (202)  .'502-80.')0. 

Hated:  l''el)riiarv  21.  20i:t. 

Nalliaiiiel  ].  Ilavis,  Sr., 

Depute  Secreldi'v. 

|FR  One.  2()i:i-0474,"»  I’iliul  2-28-1:1:  8:45  am) 
BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 3-973-000] 

Saja  Energy  LLC;  Supplemental  Notice 
That  Initial  Market-Based  Rate  Filing 
Includes  Request  for  Blanket  Section 
204  Authorization 

This  is  a  supplemental  notice  in  the 
ahove-referenc:ed  proceeding,  of  Saja 
Fnergy  FFC’s  ajijilication  for  market- 
hased  rate  authority,  with  an 
accomjianying  rate  .schedule,  noting  that 
such  application  includes  a  recpuist  for 


blanket  authorization,  under  18  Cl’R 
part  34.  of  futun;  i.ssuances  of  .securities 
and  a.ssumptions  of  liahilitv. 

Any  jierson  desiring  to  intervene  or  to 
protest  should  file  with  the  l'’e(h;ral 
Fnergy  Regulatory  Commission,  888 
k’irst  Street  NF.,  Washington,  DC  2()42(). 
in  accordance  with  Rides  211  and  214 
of  thi;  Commission’s  Rides  of  Practice 
and  Procedure  (18  CFR  38.'5.211  and 
38.'5.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Aj)])licant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  prote.sts  with  regard 
to  the  a])plicant’s  reque.st  for  blanket 
authorization,  under  18  (^FR  part  34,  of 
future  issuances  of  securities  and 
assum])tions  of  liability  is  March  18, 
2013. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  pa|)er,  using  the 
FFRC  Online  links  at  http:// 
www’.fcrc.eov.  To  facilitate  electronic 
service,  jiensons  with  Internet  access 
who  will  eFile  a  document  and/or  he 
fisted  as  a  contac.t  for  an  intervenor 
must  creati;  and  validate  an 
eRegi.stration  account  using  the 
eRegistration  link.  Select  the  el-’ding 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Per.sons  unable  to  file  electronicallv 
should  siihmit  an  original  and  14  co])ies 
of  the  intervention  or  jnotest  to  the 
F(;deral  Fnergy  Regulatory  Commission, 
888  Fir.st  Street  NF.,  Washington,  DC 
2042(5. 

The  filings  in  the  above-referenced 
|)roceeding(s)  are  acc:essihle  in  the 
Commission's  ehihrarv  system  hv 
clicking  on  the  ajipropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSuhscription  link  on  the 
Web  site  that  enables  suh.scrihers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(.s).  For  assistance  with  anv  FFRC 
Online  service,  please  email 
FEH(X)nIin((Sdp})ort@f(;rc.g()v  or  call 
(8(5(5)  208-3(57(5  (toll  free).  Vor  TTY.  call 
(202)  .'5()2-8(5.'50. 

nat(;(l:  I'lihriiarv  2.5.  201  :J. 

Kimliiirly  D.  Bose, 

Secrelurv. 

|I  K  Doc.  2()i:t-l)4757  Filed  2-28-i:i:  8:45  aiii| 
BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OW-2006-0408;  FRL-9786-7] 

Proposed  Information  Collection 
Request;  Comment  Request;  EPA’s 
WaterSense  Program  (Renewal);  EPA 
ICR  No.  2233.06 

agency:  Fnvironmental  Protection 
Agency  (FPA). 
action:  Notice. 

SUMMARY:  The  Fnvironmental  Protection 
Agency  is  jilauning  to  siihmit  a  re(|uest 
to  renew  an  exi.sting  information 
collection  reipiest  (ICR),  “FPA’s 
WaterSense  Program  (Renewal)”  (FPA 
ICR  No.  2233.()(i.  OMB  Control  No. 
2()4()-()272).  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  a])])roval  in  accordance  with 
the  Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  e/  scej.).  Before  doing  so, 

FPA  is  soliciting  public  comments  on 
sjiecific  aspects  of  the  ])ropo,sed 
information  collection  as  described 
below.  This  is  a  projiosed  extension  of 
the  ICR,  which  is  currentlv  approved 
through  )ime  30.  2013.  An  Agency  may 
not  conduct  or  sjjonsor  and  a  |)erson  is 
not  re(|uired  to  res])ond  to  a  collection 
of  information  unle.ss  it  displays  a 
currentlv  valid  OMB  control  number. 
DATES:  Comments  mu.st  he  submitted  on 
or  before  Ajiril  30,  2013. 

ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  No.  FPA-llQ- 
OW-20()(5-04()8.  online  using 
www.rc^dldtions.eov  (our  preferred 
method),  or  by  email  to  OIP- 
Dockct@ci)d.(’ov,  or  by  mail  to:  IJ.S. 
Fnvironmental  Protection  Agency.  FPA 
Docket  Center,  Mail  Code  28221 T,  1200 
Pennsylvania  Ave.  NW.,  Washington, 

DC  204(50. 

EPA's  policy  is  that  all  comments 
received  will  he  included  in  the  public 
docket  without  change  including  any 
personal  information  juovided,  unless 
the  comment  includes  profanity,  threats, 
information  claimed  to  he  Confidential 
Business  Information  (CBl)  or  other 
information  whose  di.sclosure  is 
restricted  hy  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  Mans,  WaterSen.se  Branch. 
Municipal  Support  Division.  Office  of 
Wastewater  Management.  Office  of 
Water.  IJ..S.  Fnvironmental  Protection 
Agency.  Mail  Code  42()4M.  1200 
Pennsylvania  Ave.  NW..  Washington. 

DC  204(50:  telephone  numher:  303-312- 
(52(59:  fax  numher:  1-877-87(5-9101: 
email  address:  ntarrs. dlicid@cpd.gov. 
SUPPLEMENTARY  INFORMATION: 

Supporting  documents  which  exjilain  in 
detail  the  information  that  the  EPA  will 
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1m!  collecting  are  available  in  the  public 
(locket  for  this  iCR  (Docktit  II)  No.  EI’A- 
I!Q-()\Y-2(K)()-()4()H).  The  docket  can  lx; 
viewxul  online  at  \\  \\  w.r(;f>iil(iti()ns.}’()v 
or  in  ixM'son  at  the  ERA  Docket  (ienter. 
i-:pa  \Y(!st,  Room  :):t:)4. 1301 
(lonslitntion  Ave.  NW..  Washington. 

!)(;.  The  telephone  ninnher  for  the 
l)ock(it  Cenlca-  is  202-.')(i(i-l  744.  l<or 
additional  information  about  ERA’s 
pnblic  dock(4.  visit  /i///j.//n  n’n'.e/Jo.go\7 
(lockets. 

Riirsiiant  to  sen:! ion  3,')(Ki(c)(2)(A)  of 
the  RRA.  ERA  is  soliciting  comments 
and  information  to  enable  it  to;  (i) 
Evaluate  whether  tin;  pro])o.s(!d 
collection  of  information  is  necessary 
for  the  ])roper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
jnactical  utility;  (ii)  evaluate  the 
a(;cura(;y  of  the  Ageiu;y's  (istimate  of  the 
burden  of  the  proposed  collection  of 
information.  in(;luding  the  validity  of 
the  methodology  and  assumptions  u.sed; 
(iii)  enhan(;e  the  (luality.  utility,  and 
clarity  of  the  information  to  h(! 
coll(!cted:  and  (iv)  minimize  the  burden 
ofth(!  colle(;tion  of  information  on  tho.si; 
who  are  to  respond.  in(;luding  through 
the  u.se  of  appropriate  automated 
(!le(;lroni(;.  UKichanical.  or  other 
t(M;hnologi(;cd  {;olle(;tion  te(;hni(iues  or 
other  forms  of  information  le(;hnology. 
e.g..  })(!rmitting  el(;clroni(;  submission  of 
responses.  ERA  will  consider  the 
(;onnnents  r(!(;eived  and  amend  tlu;  1(]R 
as  appropriate.  The  final  KiR  jjackage 
will  then  he  submitted  to  OMR  for 
review  and  apjjroval.  At  that  time.  ERA 
will  issue  another  Federal  Register 
noli(;e  to  announce  the  submission  of 
the  1(3^  to  OMR  and  the  opportunity  to 
submit  additional  comments  to  OMR. 

Ahstrnct:  WaterSense  is  a  voluntary 
program  designed  to  (;r(!ate  .self- 
sustaining  markets  for  water-effi(;ient 
products  and  .services  via  a  common 
label.  The  program  provides  in(;entiv(!s 
for  manufa(;tur(;rs  and  builders  to 
d(!sign.  ])roduce,  and  market  water- 
efficient  produ(;t.s  and  honuis.  In 
addition,  the  ])rogram  ])rovides 
in(;entiv(!S  for  certified  |)rofes.sionals 
(e.g.  (;ertified  irrigation  auditors, 
designers,  or  in.stallation  and 
maintenan(;e  prof(;ssionals)  to  deliv(!r 
water-(;ifi(;ient  servi(;e.s.  The  program 
akso  en(;ourages  (;onsumers  and 
(;onnnercial  and  institutional  |)ur(;ha.s(!rs 
of  wat(;r-using  produ(;t.s  and  svstems  to 
choos(!  water-eifi(;ient  ])roducts  and  u.se 
water-efficient  practices. 

As  part  of  .strat(!gic  planning  efforts, 
l‘]RA  encourag(!s  ])rograms  to  develop 
m(!aningfnl  p(!rforman(;e  measures,  .set 
ambitious  targ(;ts.  and  link  budget 
exj)enditures  to  nxsults.  Data  colhicted 
under  this  IGR  will  assist  WaterSense  in 


(Umionstrating  nisults  and  carrying  out 
eviduation  efforts  to  (insure  continual 
inogram  improveuuiut.  In  addition,  the 
data  will  h(!l|)  ERA  estimate  water  and 
energy  savings  and  inform  future 
pro(lu(;t  (:at(igories  and  si)(i(;ifi(;ati()ns. 
Form  Numbers: 

*l‘’orms  not  yet  finalized  in  itolics. 
Rartn(!r.shi|)  AgiXKinuiiit 

•  Irrigation  partiuirs  (DOtMtZ 

•  Rromotional  j)artners  RlOtMKi 

•  R(!tail(irs/(li.strihutor.s  8100-12 

•  Manufa(;tur(!r.s  0100-13 

•  Rrolessional  (iertifying 
Organizations  0100-07 

•  Ruilders  0100-1 0 

•  Eicen.sed  (Certification  Rroviders 
0100-20 

•  Licensed  (Certifying  Rody  0100-13 
Annual  Reporting  Form 

•  Rromotional  ])artmirs  0100-09 

•  Manufacturers  (sep;n'i(te  forms  for 
plumbing  and  non-plumbing  product 
manufacturers)  0100-09 

•  R(!tail(ir.s/Distrihutors  0100-09 

•  Ruibkii's  0100-09 

•  Professiouol  Certifv'm*;, 
()r<i,(mi/.(ttions  HI  OO-X I 

Rr()vi(l(!r  Quart(irly  R(!porting  Form 

•  Lic(!nse(l  (C(!rtificati()n  Rrox  iders 
0100-09 

Award  Application  Form 

•  Irrigation  Rartners  0100-17 

•  Rromotiomd  Rartners  0100-17 

•  Manufa(;tur(!rs  0100-17 

•  R(!tail(!rs/Di.strihut()rs  0100-17 

•  Ruil(i(!rs  0100-17 

•  Licensed  (C(!rtiii(;ati()n  Rroviders 
0100-17 

•  Rrolessional  (Certifying 
Organizations  0100-17 

(Consumer  Awareiuiss  Survey 

•  Siirwv  form  61()0-X2 
Hes})on dents/ o ffecti^d  en t dies: 

Respondents  will  consist  of  WaterSense 
partiKiis  and  ])articipant.s  in  the 
consumer  survey.  WaterSense  j)artner.s 
include  produ(;t  manufa{;turers; 
profe.ssional  (;(!rtifying  organizations; 
r(!tail(;r.s;  di.strihutors;  utilities;  federal, 
state,  and  local  governments:  home 
builders;  irrigation  prohi.ssionals; 
li(:(!nse(i  (aa  tification  pr()vi(l(!r.s:  and 
NCOS. 

despondent 's  obligation  to  respond: 
Voluntarv. 

Fstinuded  number  of  resfjondents: 
ERA  estimates  the  total  numh(!r  of 
r(!.s])()n(lents  (ov(!r  3  y(!ars)  to  he  3.2()]. 

Freijnency  of  response:  Onc(5  a 
])ro.sp(!ctive  partner  organization 
(•(n  iews  WaterS(;n.se  materials  and 
(le(:i(l(;s  to  join  the  i)r()gram,  it  will 
submit  the  appro|)riate  Rartnershi]) 
Agriiement  for  its  ])artnership  cat(;g()ry 


(this  form  is  only  submitted  ouce).  Each 
year.  ERA  also  asks  partiujis  to  submit 
an  Annual  Reporting  Form  and  Awards 
Application  (voluntarily  at  tin;  ])artn(;r's 
discretion).  Licensed  certification 
pr()vi(l(M's  for  WaterSense-laheled  new 
iionuis  are  asked  to  submit  a  Rrovider 
Quarterly  Reixnting  Form  fourtinurs 
(iach  vear.  kCRA  also  will  conduct  a 
(Consumer  Awareness  Survey  once  over 
the  thre(i-year  jxiriod  of  the  KCR. 

Total  estinnded  burden:  8.920  hours 
(|)er  year  for  both  respondents  and 
I’CRA).  Rurden  is  defined  at  !i  (Ck’R 
1 320.03(1)). 

Total  estimated  cost:  S09‘).872  (])er 
year  for  both  respondents  and  ERA), 
includes  S3. 290  annualized  (;a])ital  or 
operation  8;  maintenance  costs. 

(Changes  in  Estinndes:  There  is  a 
decrease  of  .'ll. 420  hours  in  the 
(estimated  burden  on  respondents  (over 
three  years)  com])are(t  with  the  KCR 
currently  approved  by  OMR.  There  is  a 
decrease  of  144.900  hours  in  the  total 
estimated  burden  (for  respondents  and 
ERA,  over  three  years)  (;om|)are(l  with 
the  KCR  currently  ai)i)rove(l  by  OMR. 

'file  WaterSense  program  has  been 
modified  and  ex|)an(le(i  significantly 
since  the  current  KCR  was  approved  in 
2010;  however,  the  ])rogram  has  made 
efforts  over  the  last  several  years  to 
reduce  the  burden  for  its  partners  and 
the  Agency.  Rrogram  changes,  including 
using  online  forms,  eliminating  ])r()(iu(;t 
notification  forms  for  manufacturers, 
and  deciding  not  to  re(piire  irrigation 
partners  to  report  annually  have  led  to 
significantly  reduced  o])eration  8; 
maintenance  costs  and  a  lower 
estimated  burden.  Finally.  ERA  has  a 
better  understanding  of  how  long  it 
takes  ])artners  to  complete  program 
forms  and  better  historical  data  to 
project  new  partners  and  forms  over  the 
next  three  years. 

Dated:  I'^ehruarv  22.  2013. 

Randolph  L.  Hill, 

Acting  Director.  Office  of  Wostewoter 
.Mcnuigenient. 

It  K  Doc.  2()i:i-(14»17  riled  2-2«-i:i:  ain| 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-9007-9] 

Environmental  Impacts  Statements; 
Notice  of  Availability 

liesi)onsible  Agency:  Office  of  F'ederal 
Activities.  (Ceneral  Information  (202) 
.'j04-7140  or  http:/ /www.epa .g(n'/ 
compliance/n(^)a/. 

Weekly  receipt  of  Environmental  Impact 
Statements 
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Filed  02/19/2013  Through  02/22/2013 
Fiirsuant  to  40  CFR  IfiOO.O. 

Notice 

Section  300(a)  ot'llu!  (Mean  Air  Act 
r(;(|nire.s  that  FFA  make  ])nl)lic  its 
comnnmts  on  IdSs  issued  by  other 
Federal  agencies.  FFA’s  comment  letters 
on  F’l.Ss  ar(!  available  at:  http:// 
www.ajHi.^ov/coinplidnca/ncpci/ 
aisddtd.htinl. 

I^:iS  i\'o.  201 30043,  Final  EIS.  I’SAF,  CA. 
k’— 15  Aircraft  (Conversion,  144th 
Fighter  Wing.  (California  Air  National 
(Jnard,  Fresno-Yosemite  International 
AirjK)rt.  Revitnv  Period  Ends; 
04/01/2013,  (Contact:  Robert  Dogan 
240-012-8859. 

FIS  No.  20130044.  Draft  FIS.  FIIWA. 

NV,  Pyramid  Way  and  Mc(Carran 
Boulevard  Intersection  Improvement 
Project,  Comment  Period  Ends:  04/15/ 
2013.  (Contact:  Ahdelmoez  Ahdalla 
775-4187-1 231. 

FIS  No.  20130045.  Draft  FIS.  USy\CF. 

00,  ll])date  of  the  Water  (Control 
Manual  for  the  Alahama-fCoosa- 
Talla])oosa  Rivcir  Basin  in  Ceorgia  and 
Alabama,  (Comment  Period  Ends:  05/ 
01/2013,  (Contact:  L(nvi.s  SniniKir  251- 
(i94-3857. 

FIS  No.  20130046.  Final  FIS.  FFIiC.  CA. 
Middle  Eork  American  River  Project, 
Revi(!\v  l^;riod  Ends:  04/01/2013. 
(Contac:l:  Matt  Bnhyoff  202-502-0824. 

FIS  No.  20130047.  Dra  ft  FIS.  NFS.  FL. 
Everglades  National  Park  Draft 
(Ceneral  Management  Plan/I'Cast 
Everglades  Wilderness  Study, 
(Comment  Period  Ends:  04/15/2013, 
(Contact:  Eric  Thnerk  303-987-0852. 

FIS  No.  20130048.  Draft  FIS.  BOFM.  00. 
Gulf  of  Mexico  OCS  Oil  and  Gas  Lease 
Sales:  2014  and  2010  Eastern 
Planning  Area  Lease  Sales  225  and 
220,  Gomment  Period  Ends:  04/15/ 
2013,  Gontact:  (^arv  D.  Goeke  (504) 
730-3233. 

Amended  Notices 

FIS  No.  20120302.  Dra  ft  FIS.  USACF. 

00.  Lower  Snake  Riv(;r  Programmatic 
Sediment  Management  Plan, 
Washington  and  Idaho.  Gomment 
Period  Ends:  03/20/2013,  (Contact: 
Sandra  Shelin  509-527-72()5. 

Revision  to  FR  Notice  Published  12/ 
21/2012;  I'Cxtending  (Comment  Period  to 
03/20/2013. 

l)<it(!(l:  February  20.  2013. 

Clilt  Kiulor, 

Director.  NFFA  CompUuacc  Divitiion .  Office 
of  Federal  Activities. 

|FK  Oec.  2()i:t-047;)7  Filed  2-28-i;i;  HM.'S  iiin| 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9786-5;  Docket  ID  No.  EPA-HQ-ORD- 
2012-0879] 

Watershed  Modeling  To  Assess  the 
Sensitivity  of  Streamflow,  Nutrient,  and 
Sediment  Loads  to  Climate  Change 
and  Urban  Development  in  20  U.S. 
Watersheds 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Public  (Comment 
Period  and  L(!tter  Peer-Review. 

SUMMARY:  EPA  is  announcing  a  45-(lay 
public  comment  jjeriod  for  the  draft 
document  titled  WatarshocI  Modalin"  to 
Assess  the  Sensitivity  of  Streamflow. 
Nutrient,  and  Sediment  Loads  to 
Climate  Change  and  Urban 
Development  in  20  U.S.  Watersheds 
(EPA/liOO/R-l  2/958).  EPA  al.so  is 
announcing  that  an  EPA  contractor  for 
external  scientific  ])(!er  niview  will 
select  an  inde])endenl  group  of  experts 
to  conduct  a  letter  ])eer  review  of  the 
draft  document.  The  document  was 
l)re])ar(!d  by  the  National  (Center  for 
Environmental  7\.s.s(!s.sment  within 
EPA’s  Office  of  Research  and 
Development  and  is  intended  to 
characterize  the  sensitivity  of 
streamflow.  nutrient  (nitrogen  and 
phos])horus),  and  scMlimenl  loading  to  a 
range  of  plausible  mid-21st  centurv 
climate  change  and  urban  devidopment 
scenarios.  The  study  also  provides  an 
improved  understanding  of 
methodological  challenges  associated 
with  integrating  existing  tools  and 
datasets  to  assess  the  potential  effec:ts  of 
climate  c:hange  and  urban  development 
on  stream  flow  and  wat(;r  (luality. 

EPA  intends  to  forward  the  public 
comments  that  are  submitted  in 
accordance  with  this  notice  to  the 
external  ])(!er  rtndinvers  for  their 
consideration  during  the  letter  review. 
When  finalizing  the  draft  document. 

EPA  intends  to  consider  any  public 
comments  received  in  accordance  with 
this  notice.  EPA  is  releasing  this  draft 
asse.ssment  for  the  ]mr])oses  of  public 
comment  and  peer  review.  This  draft 
a.sse.ssment  is  not  final  as  described  in 
EPA's  information  (juality  guidelines 
and  it  does  not  nipre.scmt  and  should  not 
he  construed  to  represent  Agency  policy 
or  views.  The  draft  document  is 
available  via  the  Internet  on  the  NGEA 
home  page  under  the  Recent  Additions 
and  the  Data  and  Publications  menus  at 
www.epa.gov/ncea. 

DATES:  The  45-day  ])ut)lic  comment 
period  begins  March  1, 2013  and  ends 
April  15,  2013.  3\;chnical  comments 


should  he  in  writing  and  must  he 
received  by  EPA  by  A|)ril  15.  2013. 
ADDRESSES:  'I'he  draft  document, 
WatersInnI  Modeling  to  Assess  the 
Sensitivitv  of  Streamflow.  Nutrient,  and 
Sediment  Loads  to  Climate  Change  and 
Urban  Development  in  20  U.S. 
Watersheds,  is  available  i)rimarilv  via 
the  Internet  on  the  National  Genler  for 
I'invironmental  As.sessment's  home  page 
under  the  Recent  Additions  and  the 
Data  and  Publications  menus  at 
www.ejHi.gov/ncea.  A  limited  number  oh 
pa])er  co])ies  are  available  from  the 
Information  Management  Team,  NGEA; 
telephone:  703-347-8501;  facsimile; 
703-347-8091.  If  you  are  requesting  a 
paper  copy,  plea.se  provide  your  name, 
mailing  address,  and  the  document  title. 

Gomments  may  he  submitted 
electronically  via  www.regnIations.gov. 
hv  mail,  by  facsimile,  or  by  hand 
delivery/courier.  Please  follow  the 
iletailed  instructions  |)rovided  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  public  comment 
period,  contact  the  Office  of 
Environmental  Information  Docket; 
tehiphone;  202-5()()-l 752;  facsimile; 
202-500-1753;  or  email; 

OBD. Docket@epa.gov. 

For  technical  information,  contact 
rhomas  johnson.  NGEA;  tele])hone; 
703-347-8018;  facsimile;  703-347- 
8094;  or  email; 
johnson.thomas@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  Information  About  the  Projef:t/ 
Document 

There  is  growing  concern  about  the 
])otential  effects  of  climate  change  on 
water  resources.  Watershed  modeling 
was  condut:ted  in  20  large.  11. ,S. 
watersheds  to  characterize  the 
sensitivity  of  streamflow,  nutrient 
(nitrogen  and  jdiosphorus)  loading,  and 
sediment  loading  to  a  range  of  plausible 
mid-21st  century  climate  change  and 
urban  development  scenarios.  The  study 
al.so  ])rovides  an  imjjroved 
understanding  of  imithodological 
challenges  a.ssociated  with  integrating 
exi.sting  tools  (e.g.,  climate  models, 
downscaling  approaches,  and  watershed 
models)  and  datasets  to  assess  the 
potential  effec.ts  of  climate  change  and 
urban  development  on  stream  flow  and 
water  (luality.  .Study  sites  were  selected 
to  re])re.sent  a  range  of  geographic, 
hydrologic,  and  climatic  t:haracteri.stic.s 
throughout  the  nation.  Watershed 
simulations  were  conducted  using  the 
.Soil  Water  Assessment  Tool  (.SWAT) 
and  Hydrologic  .Simulation  Program — 
FORTRAN  (IISPF)  models. 
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.Simulation  results  illustrate  a  high 
degree  ol  variability  iu  the  response  ol 
different  .streainflow  and  water  iiuality 
attributes  to  climate  change  throughout 
the  nation.  Results  also  illustrate 
.sejisitivity  to  methodological  choices 
such  as  different  a|)proaches  for 
downscaling  global  climate  change 
simulations  and  use  of  different 
watershed  models.  This  under.standing 
may  lead  to  improvennmts  in  how 
existing  models  and  datasets  can  Ih; 
used  to  assess  climate  change  impacts 
on  watersheds. 

This  rej)ort  ])res(;nts  a  summary  of 
simulation  results.  The  report  is 
technical  in  nature  hut  residts  are  of 
broad  inttirest  to  water  and  watershed 
managers,  urban  or  njgional  ])lanners. 
government  officials,  and  scientists  and 
engineers  interested  in  the  ])otential 
implications  of  climate  change  on 
.streainflow  and  water  (juality  in 
different  regions  of  the  nation. 

II.  How  'Fo  Submit  Technical  (knnmenis 
to  the  Docket  at  www.regulations.gov 

Submit  vour  commimts.  identified  hv 
Docket  II3  NO.  Fl’A-llQ-ORD  2012- 
()87‘),  by  one  of  the  following  methods: 

•  u  inr.regu/u//o/i.s.go\':  Follow  the 
on-line  instructions  for  submitting 
comments: 

•  Fmail:  0/l/l./)oc/,e/@e/Ki.go\'; 

•  Fax:  202-')00-17.'5:i: 

•  Mail:  Office  of  Environmental 
Information  (OEl)  Docket  (Mail  Oode: 
2822T),  II..S.  Environmental  Protection 
Agency,  1200  Penn.sylvania  Avenue 
N\Y..  Washington.  D(;  20400.  The  phone 
numher  is  202-500-1 7.')2.  If  you  provide 
comments  by  mail,  please  submit  one 
unbound  original  with  pages  numbered 
consecutively  and  three  cojiies  of  the 
comments.  For  attachments,  provide  an 
index,  numher  ])ages  consecutivelv  with 
the  comments,  and  submit  an  unbound 
original  and  three  co])ies:  or 

•  Hand  Delivery:  The  OEl  Docket  is 
located  in  the  EPA  Headcpiarters  Docket 
('.enter.  EPA  West  Building.  Room  3334, 
1301  Oon.stitution  Avenue  NW., 
Wa.shington.  DC.  I’lie  EPA  Docket 
Center’s  Public  Reatling  Room  is  open 
from  8:30  a.m.  to  4:30  j).m..  Monday 
through  I’riday,  excluding  legal 
holidays.  The  telephone  numher  for  the 
Public  Reading  Room  is  202-500-1744. 
Deliveries  are  only  accepted  during  the 
docket’s  normal  hours  of  operation,  and 
special  arrangements  should  he  made 
for  deliveries  of  boxed  information.  If 
you  provide  comments  by  hand 
delivery,  please  submit  one  unbound 
original  with  ])ages  numbered 
consecutively  and  three  co])ies  of  the 
comments.  For  attachments,  provide  an 
index,  numher  pages  consec:utively  with 


the  comments,  and  submit  an  unbound 
original  and  three  copies. 

Instructions:  Direct  vour  comments  to 
Docket  ID  No.  EPA-HQ-()RD-2()12- 
()87‘).  Please  ensure  that  your  comments 
are  submitted  within  tin;  specified 
comment  period.  (Comments  received 
after  the  closing  date  will  he  marked 
“late,”  and  may  only  he  considered  if 
time  ])ermits.  It  is  EPA’s  ])olicy  to 
include  all  comments  it  receives  in  the 
public  docket  without  change  and  to 
make  the  comments  available  online  at 
\\’\v\\’.rc;^ul(iti()ns.>>()v.  including  any 
])(!rsonal  information  jirovided.  unless  a 
i:onnnent  includes  iid’ormation  claimed 
to  he  ('.onfidential  Business  Information 
((”BI)  or  other  information  who.se 
disclosure  is  restricted  by  statute.  Do 
not  submit  information  that  vou 
consider  to  he  (IBl  or  othm  wisi! 

])rotected  through  \v\v\\’.rc}>nl(it ions. gov 
or  email.  ’Fhe  www.regn In tions.gov  Web 
sit(!  is  an  "anonymous  access”  .system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  w'ww.rcguint ions.gov,  vour 
email  address  will  he  automatically 
captured  and  included  as  part  of  the 
comment  that  is  jilaced  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  riicommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  (^D-ROM 
you  submit.  If  EPA  cannot  niad  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  he  able  to  consider  vour 
comment.  Electronic  files  should  avoid 
the  use  of  sjiecial  characters,  any  form 
of  encryption,  and  he  free  of  any  defects 
or  viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homeiiage  at 
WWW. cpn.gov/cinihonw/dockcts.ht  in. 

Docket:  Documents  in  the  docket  are 
listed  in  the  www.rcgnlntions.gov  index. 
Although  listed  in  the  index,  some 
information  is  not  ])ul)licly  available, 
e.g.,  (iBl  or  other  information  who.se 
di.sclosure  is  restricted  hv  statute. 
(Certain  other  materials,  such  as 
copyrighted  material,  are  puhliclv 
available  only  in  hard  cojiy.  Puhliclv 
available  docket  materials  are  available 
either  elet;tronically  at 
www.rcgnlntions.gov  or  in  hard  co])y  at 
the  OEl  Docket  in  the  EPA  Headquarters 
Docket  (ienter. 


Datcui;  Docianher  3.  2012. 

Delira  B.  Walsh. 

Acting  Deputy  Director.  Nntioiwl  ('.enter  for 
luwironinental  Assessment. 

II  K  Dm;.  2(U:i-04H(17  Kiloit  2-2H-i;i:  K:4.'')  anil 
BILLING  CODE  6560-50-P 

EXPORT-IMPORT  BANK 

[Public  Notice:  2013-0116] 

Application  for  Final  Commitment  for  a 
Long-Term  Loan  or  Financial 
Guarantee  in  Excess  of  S100  Million: 
AP087549XX 

AGENCY:  Ex])ort-lm])ort  Bankofthi! 
United  States. 
action:  Notice. 

SUMMARY:  This  Notice  is  to  inform  the 
liuhlic.  in  accordance  with  Section 
3(cKK)]  of  the  Charter  of  the  Export- 
Inqiort  Bank  of  the  United  States  (“Ex- 
Im  Bank”),  that  Ex-lm  Bank  has  received 
an  apiilication  for  final  c:ommitment  for 
a  long-term  loan  or  financial  guarantee 
in  excess  of  .$100  million  (as  cak:ulated 
in  accordance  with  .Section  3(c)(1())  of 
the  ('.barter). 

(iomments  reci;ived  within  the 
comment  period  specified  below  will  he 
presented  to  the  I’]x-Im  Bank  Board  of 
Directors  jirior  to  final  action  on  this 
'Fran.saction. 

He  fcrcncc ;  A  P ( )8  7  5 4 1 ) X X . 

Purpose  and  Use 

Hricf  Description  of  the  Purpose  of  the 
Trnnsnetion 

To  support  the  export  of  U..S. 
manufactured  helico]iters  to  Brazil, 
Norway,  the  United  Kingdom,  and/or 
other  countries  acceptable  to  Ex-lm 
Bank. 

Brief  non-projirietary  descri])tion  of 
the  anticijiated  u.se  of  the  items  being 
exported: 

To  he  suh-leased  to  he  u.sed  to 
transport  jiassengers  and  equiinnent  to 
oil  [ilatforms  off  the  coast  of  Brazil, 
Norway,  the  United  Kingdom,  and/or 
other  countries  acce])tahle  to  Ex-lm 
Bank. 

'I'o  the  extent  that  Ex-lm  Bank  is 
rea.sonahly  aware,  the  item(.s)  being 
exported  are  not  expected  to  produce 
ex|K)rt.s  or  provide  services  in 
conqietition  with  the  (ixportalion  of 
goods  or  provision  of  services  hv  a 
Unitiul  .States  industry. 

Parlies 

Principnl  Snjijilicr:  .Sikorskv  Aircraft 
(Corporation. 

Obligor:  The  Milestone  Aviation 
(h'oiqi  Limited. 

(hinrnntor(s):  N/A. 
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Description  of  Items  Being  Exported 

Sikorsky  S-!)2  helicojjters. 

Infornuition  on  Dooision:  Inl'orination 
oil  the  final  decision  for  this  transaction 
will  be  available  in  the  “Simiinarv 
Minutes  of  Meetings  of  Board  of 
Directors”  on  htti)://\\'\v\v.oxiin.^ov/ 
no\\’sandovonls/bo(udinooiings/bo(U'd/. 

('.onfidonticd  Infornuition:  Please  note 
that  this  notice  does  not  include 
confidential  or  proiirietary  business 
information;  information  which,  if 
disclosed,  would  violate  the  Trade 
Secrets  Act:  or  information  which 
would  jeopardize  jobs  in  the  United 
States  by  supplying  information  that 
cxmipetitors  could  use  to  compete  with 
companies  in  the  United  States. 

DATES:  Comments  inn.st  he  received  on 
or  before  March  28.  2013  to  he  assured 
of  consideration  before  final 
t:onsideration  of  the  transaction  by  the 
Board  of  Directors  of  Ex-lin  Bank. 
ADDRESSES:  Comments  may  he 
submitted  through  Regnlations.gov  at 
WWW’. rogn  lot  ions. gov.  To  submit  a 
comment,  enter  ElB-201 3-0010  under 
the  heading  “Enter  Keyword  or  ID"  and 
select  Seardi.  Follow  the  instructions 
provided  at  the  Submit  a  Comment 
screen.  Please  include  vonr  name, 
com])anv  name  (if  any)  and  1'3B-2013- 
0010  on  any  attached  document. 

Shanni  A.  Whitt, 

Itccords  Clvoronca  Officvr. 

|FK  Doc.  2(11:1-0477(1  l■il(!(l  2-2K-i:i:  »:4r)  am] 
BILLING  CODE  6690-01 -P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Content  Policy 

This  notice  is  to  inform  the  jmhlic 
that  the  Exiiort-lmjiort  Bank  of  the 
United  States  is  in  the  process  of 
reviewing  its  content  policy.  A  list  of 
the  (jiiestions  and  issues  that  the  Bank 
is  addre.ssing  can  he  acces.sed  here: 
http:// WWW’. oxiin.gov/ 
gonorolbonkpoli(:ios/c,ontont/2013- 
Contont-Uoviow’  .ofin . 

The  Bank  is  soliciting  jmhlic 
comment  on  these  (jnestions  and  issues. 
Interested  jiarties  mav  submit  comments 
on  this  document  by  email  to 
coniont .roviow’@oxiin.gov  or  by  mail  to 
811  Vermont  Avenue  N\Y.,  Room  4.'51. 
Washington.  DC  20.571 .  within  21 
calendar  days  of  the  date  this  notice 
ajjjmars  in  the  Federal  Register. 

Angela  Mariana  Freyre. 

.Senior  \7ee  l^rasidont  and  donoml  dounsol. 
|FR  Doc.  2(n:i-(14H7!l  Fitial  2-27-i:i:  4;1.")  pm] 
BILLING  CODE  6690-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being 
Submitted  for  Review  and  Approval  to 
the  Office  of  Management  and  Budget 

agency:  Federal  (iomnmnications 
Commission. 

ACTION:  Notice  and  recjnest  for 
comments. 

SUMMARY:  The  Federal  ('.oimminications 
C.ominission  (ITiC),  as  jiart  of  its 
continuing  effort  to  reduce  |)a|)erwork 
burdens,  invites  the  general  jmhlic  and 
other  Federal  agencies  to  take  this 
oj)j)ortiinity  to  comment  on  the 
following  information  collection,  as 
recjnired  by  the  Pajierwork  Reduction 
Act  (PRA)  of  109.5.  An  agency  mav  not 
conduct  or  sjKmsor  a  collection  of 
information  unless  it  disjilavs  a 
currently  valid  control  lunnher.  No 
jierson  shall  he  subject  to  any  jienaltv 
for  failing  to  comjily  with  a  collection 
of  information  subject  to  the  PRA  that 
does  not  disjilay  a  valid  control  nnmher. 
(Comments  are  recjne.sted  concerning 
whether  the  jirojmsed  collection  of 
information  is  necessary  for  the  jnojier 
jierformance  of  the  functions  of  the 
Uonnnission.  including  whether  the 
information  shall  have  jiracticid  ntilitv: 
the  accuracy  of  the;  Uommission's 
burden  estimate:  ways  to  enhance  the 
(jnality,  utility,  and  clarity  of  the 
information  collected:  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  the  resjmndents. 
including  the  use  of  automated 
collection  techniejnes  or  other  forms  of 
information  technology;  and  ways  to 
further  reduce  the  information 
collection  burden  on  small  business 
concerns  with  fewer  than  25  emjilovees. 
The  FC.C  may  not  conduct  or  sjion.sor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  jier.son  shall  he  subject  to 
any  jumalty  for  failing  to  coinjily  with 
a  collection  of  information  snliject  to  the 
PRA  that  does  not  disjilav  a  valid  Office 
of  Management  and  Budget  (OMB) 
control  mnnh(;r. 

DATES;  Written  comments  should  he 
submitted  on  or  before  Ajiril  1. 2013.  If 
yon  antieijiate  that  yon  will  he 
submitting  comments,  hut  find  it 
difficult  to  do  so  within  the  jieriod  of 
time  allowed  by  this  notice,  yon  should 
advise  the  contacts  below  as  soon  as 
jm.ssihle. 

ADDRESSES:  Direct  all  PRA  comments  to 
Nicholas  A.  Fraser.  OMB.  via  fax  202- 
395-5107.  or  via  email 
Nicholas  A.  Frasor@oinb.oop.gov:  and 
to  Cathy  Williams,  FCC,  via  email 
PH/\@f(:r.gov  and  to 


(Mtbv.\VilIi(nns@f(:c.gov.  Include  in  the 
comments  the  OMB  control  nmnher  as 
shown  in  the  ‘‘Snjijilementary 
Information"  section  below. 

FOR  FURTHER  INFORMATION  CONTACT;  For 
additional  information  or  cojiies  of  the 
information  collection,  contact  (iathv 
Williams  at  (202)  418-2918.  To  view  a 
cojiy  of  this  information  collection 
re(jnest  (KiR)  submitted  to  OMB:  (1 )  Co 
to  the  Web  jiage  http://w’w’W’.roginfo.gov/ 
pnblic/do/FHAMain.  (2)  look  for  the 
section  of  the  Web  jiage  called 
“Currently  Under  Review."  (3)  click  on 
the  downward-jminting  arrow  in  the 
“Select  Agency"  box  below  the 
“Cairrently  Under  Review"  heading.  (4) 
.select  “Federal  Conmumications 
C.onnni.ssion"  from  the  list  of  agencies 
jire.sented  in  the  “Select  Agency”  box. 

(5)  click  the  “Submit"  button  to  the 
right  of  the  “Select  Agency"  box.  (0) 
when  the  list  of  FCCi  ICRs  currently 
under  review  ajijiears,  look  for  the  OMB 
control  nmnher  of  this  ICR  and  then 
click  on  the  ICR  Reference  Nmnher.  A 
cojiy  of  the  F(X’  suhmi.ssion  to  OMB 
will  he  disjilayed. 

SUPPLEMENTARY  INFORMATION: 

OMII  (Control  \hnnbor:  3I)0()-()()1I). 

77//e.- Ownershij)  Rejiort  for 
Commercial  Broadcast  Stations.  FC.C 
Ihu'in  323. 

Form  \hnnbor:  F’CC  P’orin  323. 

Typo  of  Boviow’:  Extension  of  a 
currently  ajiju’oved  collection. 

Rospondonts:  Business  or  other  for 
ju'ofit  entities:  not-for-juofit  institutions: 
.State.  Local  or  Tribal  Covernments. 

\hnnbor  of  Rosfiondonts/Rosponsos: 
9.250  resjiondents:  9.250  resjxm.ses. 

Fstiniatod  Timo  por  Rosponso:  2.5 
hours  to  4.5  hours. 

Froqnoncy  of  Rosponso: 

Reconlk(!ej)ing  requirement:  on 
occasion  rejmrting  recjuireinent; 
biennially  rejmrting  recjuireinent. 

Total  Annual  Riirdon:  38.125  hours. 

Total  Annual  (lasts:  820.940.000. 

iVatnro  of  Rosponso:  Recjnired  to 
obtain  or  retain  benefits.  Statutory 
authority  for  this  c:ollec:tion  of 
information  is  c:cmtained  in  Sec.ticms 
154(i).  303,  31 1)  and  533  of  the 
(iomnmnications  Ac:t  of  1934.  as 
amended. 

X’ataro  and  Fxtont  of  (lonfidontialitv: 
l’’orm  323  collec:t.s  two  tvjies  of 
infonnatiem  from  resjmndents:  jiersonal 
inforinaticm  in  the  form  of  names, 
addresses,  job  titles  and  cleinograjihic: 
information;  and  FfiC  Registration 
Nnmhers  (FRNs). 

The  system  of  rec:c)rcl.s  notice  (SORN). 
FCfVMB-l.  “(hvnershij)  Rejiort  for 
C.oinmerc:ial  Broadc.a.st  .Stations."  whic;h 
was  ajiju'oved  on  December  21. 2009  (74 
F’R  59978)  c.overs  the  c:c)llec:tion. 
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purposesls),  storage,  safeguards,  and 
disposal  of  tlie  PlI  that  individual 
r(!si)oudents  may  submit  on  FCC  Form 
828.  F(X;  Form  828  is  drafting  a  privacy 
.statement  to  inform  applicants 
(resj)ondent.s)  of  the  (A)mmis.sion’s  ikhhI 
to  obtain  the  information  and  the 
ju'otections  that  the  F(X;  has  in  |)lac(!  to 
jjidtect  the  I’ll. 

FKNs  are  assigned  to  aj)])licants  who 
complete!  FCX’.  Form  Kit)  (OMO  (Control 
No.  8()()()-()‘)l  7).  f’orm  Kit)  reejuires 
aj)plicant.s  for  I’RNs  to  jjrovide!  their 
Taxpayer  Information  Number  (  TIN) 
and/or  Social  Security  Numher  (SSN). 
The  FCXFs  electronic  (X)RFS 
Registration  System  then  provides  each 
riigistrant  with  a  FCXi  Regi.stration 
NuiuIm!!'  (FRN).  which  identifies  the 
registrant  in  his/her  suhseepient  dealings 
with  the  F(X].  This  is  done  to  protect  the 
individual’s  privaev.  The  Commi.ssion 
maintains  a  SORN.  F(^C/()MD-f). 
"Commission  Regi.stration  Svstem 
((X)RFS)"  to  cover  the  collection. 
|)urpos(!(s).  stt)rage.  safeguards,  and 
dispo.sal  of  the  I’il  that  individual 
res|)ondents  mav  submit  on  FCX^  Form 
KiO.  F(X;  Form  KiO  includes  a  privacy 
.statement  to  inform  applic:ants 
(re.s|)ondents)  of  the  Commission’s  need 
to  obtain  the  information  and  the 
protections  tliat  the  IXX;  has  in  ])lace  to 
protect  the  I’ll. 

Privacy  Act  Impact  Assessment:  TIk! 
Commission  is  drafting  a  I’rivacv  Impact 
Assessment  for  tlu!  I’ll  that  is  cxjvenul  hv 
F(X’,/M8-1  .SORN.  U])on  completion  of 
the  I’lA.  it  will  he  j)osted  on  the  F(Xi 
\V(!l)  page,  as  nupiired  by  the  Office  of 
Management  and  Budget  (OMB) 
Memorandum.  M-()8-22  (.Se])temher  22. 
2008). 

\’ee(Is  and  I’ses:  Licensees  of 
commercial  AM.  FM.  and  full  power 
television  broadcast  stations,  as  well  as 
licensees  of  Cla.ss  A  and  Low  Power 
'Lelevision  stations  mu.st  file  FCC  Form 
828  every  two  years.  Ownersliij)  Re])orts 
shall  jjrovide  informatioji  accurate  as  of 
October  1  of  the  year  in  which  the 
Report  is  filed.  Thereafter,  the  Form 
shall  h(!  filed  hienniallv  beginning 
Novciinher  1. 2011.  and  everv  two  vears 
thereafter. 

Al.so.  Licen.sees  and  Permittees  of 
commercial  AM.  FM.  or  full  power 
t(!levision  stations  must  file  Form  828 
following  th(!  consummation  of  a 
transfer  of  control  or  an  assignment  of 
a  commercial  AM.  FM.  or  full  power 
television  station  licen.se  or  con.struction 
|)(!rmit;  a  P(!rmitte(!  of  a  new  commercial 
AM.  FM  or  full  pow(!r  television 
broadcast  station  must  file  Form  828 
within  80  days  after  the  grant  of  the 
construction  permit;  and  a  Permittei!  of 
a  new  commercial  AM,  FM.  or  full 
power  television  broadcast  station  must 


fil(!  P'orm  828  to  u])date  the  initial  re])ort 
or  to  certify  the  continuing  accuracy  and 
completcmess  of  the  |)r(!viously  fihul 
r(!|)ort  on  the  date  that  the  P(!rmittee 
appli(!s  for  a  licen.s(!  tc)  cov(!r  th(! 
construction  permit. 

In  the  case  of  ()rganizational 
structures  that  includ(!  holding 
companies  or  otlun'  forms  of  indir(!ct 
ownershi]),  a  separate  F(X1  Form  828 
mu.st  he  filed  for  each  entity  in  the 
organizational  structure  that  has  au 
attrihutahle  interest  in  the  Lic(!n.se(!  if 
the  filing  is  a  nonhiennial  filing  or  a 
reportable  interest  in  the  Licensee  if  tlu! 
filing  is  a  l)i(!nnial  filing. 

Updated  Inforniatinn  (Xillection 

With  this  submission  the  Commission 
is  complying  with  The  Office  of 
Management  and  Budget’s  (OMB’s) 
request  to  update  this  collection  to  he 
consi.stent  with  current  Federal 
standards  for  the  collection  of  racial  and 
ethnicity  data  (.see  Notice  of  Office  f)f 
Management  and  Budget  Action  (NOA), 
dated  09/18/2012). 

The  FCC  Form  828  (])ag(!  7)  and 
Instructions  (page  9)  have  h(!en  changed 
to  remove!  the  "Two  or  more!  rac(!s’’ 
ojjtion  under  the  (;end(!r/Fthnicit\7Race 
Information.  Pr(!viou.sly,  tlu!  (piestion 
re(juir(!d  filer's  to  s(!l(!ct  one  and  onlv 
e)iu!  of  the  following  o])tion.s:  American 
Indian  or  Alaska  Native;  Asian;  Black  or 
African  AnK!rican;  Native  Hawaiian  or 
Other  Pacific  Islander;  White;  or  Two  or 
more!  races.  As  revi.sed.  filers  are  able  to 
.s(!lect  nu)!'!!  than  one  race  cat(!gorv.  if 
a])])lical)le. 

\\e  are  r(!(]uesting  the  three!  yeuer 
extensieen  e)i  this  infe)rmatie)n  e:e)llee:tie)n. 
l''eiele!nil  Coniineiiiieiiitieiis  Cejinniissieiii. 
Marle!ne!  II.  I)eirte;h. 

Secretdi'v. 

It  K  Doc.  2e)i;t-e)47e)e)  I'il(!(l  2-2H-i;e;  ft:4.")  mill 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meetings 

agency:  l''e!ele!r<d  Ele!e;tiem  C.emunissie)!!. 
DATE  AND  TIME:  Tlmrsdav,  March  7.  2()i:i 
at  1  ():()()  a. m. 

place:  999  !•:  Streieit  NW.,  Weishingtein. 
DC  (Ninth  Fleieir). 

STATUS:  This  meeiting  will  he  eiiien  te)  the 
puhlie:. 

ITEMS  TO  BE  DISCUSSED: 

C.e)rre!e;tie)n  anel  Apjireival  eif  the! 
MinuteLs  feir  the!  Mending  eif  I'’e!hruarv  14. 
2018. 

Petitiem  feir  Rulennaking  fileel  by  the! 
C.enter  feir  Inelivielual  Freieulemi. 

Management  anel  Aelministrative! 
Mattel’s. 


Inelivieluals  whe)  plan  te)  atte!nel  anel 
reMjuire  speie:ial  assistane.e.  sue:!)  .is  sign 
hmguage!  inteerpretation  eir  eitheer 
reti.seiniihle  iie;e;e)mme)elatie)n.s,  .she)ulel 
e:e)nt€ie:t  Shiiwn  Weeeeelhexiel  We!rth, 
.Senaetarv  anel  Clerk,  at  (202)  094-1040, 
at  legist  72  he)urs  prieer  te)  the  meeeting 
elate!. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
luelith  Ingnim.  Pre.ss  Offie:e!r.  Te!lephe)ne!: 
(202)  094-1220. 

Slie!lle!y  K.  (iarr. 

Deputy  Secretary  of  the  Cnniniission. 

II  K  Doc.  2eu:e-e)4Ke)K  l•■ill!(l  2-27-12;  11:15  mn| 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  a  Bank  or 
Bank  Holding  Company 

The  ne)tifie;cmt.s  listeul  below  have 
iipplieel  uneleir  the  (Xiiinge  in  B:mk 
(’e)ntre)l  Ae:t  (12  ll.S.ti.  181 7(j))  anel 
(;}22.').41  e)f  the  Beearel’s  Re!gulatie)n  Y  (12 
C.l’R  22.'). 41)  te)  aeiepiire!  shares  e)f  <1  hank 
e)r  hank  he)leling  e:e)mp;my.  The!  fae:te)r.s 
th.it  ;ire  e:e)nsiele!re!el  in  ae;ting  e)n  the 
ne)tie;e!.s  are  seU  Idrth  in  panigniph  7  e)f 
the  Ae;t  (12  IJ.S.C.  1817(j)(7)). 

The  ne)tie:es  iire  avaihihle!  fe)r 
immeieliate  inspe!e;tie)n  at  the  Feeleral 
Re!se!rve!  Bank  inelie:ate!el.  The!  ne)tie:es 
al.se)  will  he  available  fe)r  inspeeitie)!)  at 
the  e)ffie:e!s  e)f  the  Be)arei  e)f  Ce)ve!rne)r.s. 
IntereLstenl  pe!rse)n.s  may  eexpress  their 
views  in  writing  te)  the  Reeserve  Bank 
inelie;ateel  for  that  notice  or  to  the  offie;e!s 
of  the  Boarel  of  Ce)verne)rs.  Ce)mments 
must  he  re!e;eiveel  ne)t  later  than  Mare:h 
18,  2018. 

A.  Feeleral  Resen  ve  Bank  of  Dallas  (E. 
Ann  Weerthy,  Vice  Presieleent)  2200 
Ne)rth  Pexirl  Street,  Dallas,  Texas  78201— 
2272: 

1.  AI  (J.  Flack,  Jr.,  individmdiy,  and  Al 
C.  Flack,  Jr..  David  A.  Flack,  and 
Allvson  P.  Flack,  all  e)f  Wie:hita  Falls, 
Teexiis,  e:e)lle!e;tive!ly  a  gre)U])  ae:ting  in 
e;e)ne;ei't;  te)  eiexjuire!  e:e)ntre)l  sharees  e)f 
Wie:hita  Feills  Bane:share!.s,  Ine:.,  anel 
there)!))'  inelire!e:tly  ae;eiuire!  voting  .share!s 
e)f  P’irst  Natie)nal  Bank,  l)e)th  in  Wie.hita 
Fill  Is,  Texiis. 

IlDiirel  e)l  (;e)ve!i  i)e)rs  e)!  the)  l-'oeleiral  Koseirve) 
.Syste!i)i.  l'’e)l)iiiai  v  20.  2018. 

Margai'i!!  MeXMeskey  Shanks, 

Deputy  Secretary  of  the  Foard. 

II'K  Doc.  2in:i-l)47Hli  I'ilod  2-2K-i:i:  8:45  am| 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  (:()mi)ani(!s  listed  in  this  notice 
have  applied  to  the  Board  for  api)roval. 
])iirsiiant  to  the  Bank  1  lolding  (;oni])anv 
Act  of  ItK'lt)  (12  1841  e/  scq.) 

(BUC  Act).  Regulation  Y  (12  CFR  part 
225).  and  all  other  a])])licat)le  statut(!s 
and  regulations  to  heconie  a  hank 
holding  coinpanv  and/or  to  accjuire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  hank  or 
hank  holding  company  and  all  of  the 
hanks  and  nonhanking  companies 
owned  hy  the  hank  holding  company, 
including  the  coinjianies  listed  btdow. 

The  ai)i)lications  li.stcul  below,  as  well 
as  other  ndated  filings  recpured  hv  the 
Board,  are  available  for  immediate 
insp(!ction  at  the  Federal  Reserve  Bank 
indicated.  The  a])])lication.s  will  also  he 
available  for  insi)ection  at  the  offices  of 
the  Board  of  Governors.  Intere.sted 
jjer.sons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHG  Act  (12  U.S.G.  1842(c)).  If  the 
pro])o.sal  also  involves  the  atxpiisition  of 
a  nonhanking  com])any.  the  review  akso 
includes  whether  the  accpiisition  of  tlu; 
nonhanking  comj)anv  complies  with  the 
.standards  in  section  4  of  the  BUG  Act 
(12  U.S.G.  1843).  lJnles.sotherwi.se 
nottui,  nonhanking  activities  will  hi; 
conducted  throughout  the  Unitiul  Slates. 

Unless  otherwise  noted,  comments 
nigarding  each  of  th(!se  applications 
must  he  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  28. 

2013. 

A.  Federal  Reserve  Bank  of  Kansas 
Gity  (Dennis  Denney,  Assi.stant  Vice 
Bnisident)  1  Memorial  Drive,  Kan.sas 
Gity.  Mis.souri  (i4198-0()()l : 

1.  Eagle  Bancshares.  Inc..  Eagle. 
Nebraska;  to  become  a  hank  holding 
companv  by  acciuiring  100  percent  of 
the  voting  shares  of  Eagle  State  Bank, 
Eagle,  Nebraska. 

Board  of  Governors  of  the  I'lsderal  R(!S(!rv(! 
Sysl(;m,  Dihriiarv  25.  2013. 

Margand  McXJIoskey  Shanks, 

Depiilv  Secratarv  of  llu;  Hoard. 

II'K  Dot;.  20i:t-()47(i,5  Mled  »:4.5  ain| 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  com])anies  listed  in  this  notice 
have  aj)])lied  to  the  Board  for  approval, 
jjiir.suant  to  the  Bank  Holding  (Jompanv 
Act  of  1050  (12  U.S.G.  1841  et  seq.) 


(BHG  Act),  Regulation  Y  (12  GFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  hank 
holding  comi)anv  and/or  to  accpiire  the 
a.ssets  or  the  ownershi])  of,  control  of,  or 
the  power  to  vote  shares  of  a  hank  or 
hank  holding  com|)anv  and  all  of  the 
hanks  and  nonhanking  comi)anies 
owned  hv  the  hank  holding  com])any, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  recjuired  hv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Re.serve  Bank 
indicated.  The  a])plications  will  also  he 
available  for  insi)ection  at  the  offices  of 
the  Board  of  Govm’iiors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHG  Act  (12  U.S.G.  1842(c)).  If  the 
proposal  also  involves  the  ac(iuisition  of 
a  nonhanking  company,  the  review  also 
includes  whether  the  ac(|ui.sition  of  the 
nonhanking  company  comj)lies  with  the 
standards  in  .section  4  of  the  BHG  Act 
(12  U..S.G.  1843).  Unless  otherwise 
noted,  nonhanking  activities  will  he 
conducted  throughout  the  United  States. 

Unle.ss  otherwi.se  noted,  comments 
regarding  each  of  these  ap|)lications 
must  he  received  at  the  Re.serve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  25, 

2013. 

A.  Federal  Re.serve  Bank  of  Kansas 
(Jitv  (Dennis  Denney,  Assistant  Vice 
Bresident)  1  Memorial  Drive,  Kansas 
City,  Mi.ssouri  04108-0001: 

1.  IkincFirst  Corpovution.  Oklahoma 
Gity.  Oklahoma;  to  accpiire  control  of 
Spirit  Bankcorp,  Inc.,  Bristow. 
Oklahoma,  and  therehv  indirectly 
ac(juire  voting  shariis  of  Sj)iritBank. 
Tulsa.  Oklahoma. 

Board  of  Governors  of  I  he  hedciral  Keservi; 
System.  Imbruary  25.  2013. 

Margaret  M(;(Jloskey  Shanks, 

Depuly  Secrelary  of  I  he  Board. 

|FK  Dec.  2(n:i-()47(i(i  Filed  2-2S-i;i;  H:4.5  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifiers  CMS-SSS  and  CMS- 
10169] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Genters  for  Medicare  K 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  35()(i(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1005,  the 
Genters  for  Medicare  K  Medicaid 
Services  (GMS)  is  ])uhlishing  the 
following  snmmarv  of  propo.sed 
collections  for  public:  comment. 

Intere.sted  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  anv 
of  the  following  subjects;  (1)  The 
necessity  and  utility  of  the  propo.sed 
information  collection  for  the  jiroper 
|)eriormance  of  the  agency’s  functions: 

(2)  the  accuracy  of  the  estimated 
Burden:  (3)  ways  to  enhance  the  qualitv, 
utility,  and  clarity  of  the  information  to 
he  collected;  and  (4)  the  use  of 
automated  collection  technicpies  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
Burden. 

1.  Type  of  Information  Collection 
Heqaest:  Revision  of  a  currently 
apiu'oved  collection.  Title  of 
Information  Collection:  Electronic 
Funds  Transfers  Authorization 
Agreement  (/.se.  The  ])rimarv  function  of 
the  Electronic  Funds  Transfer 
Authorization  Agreement  (GMS  588)  is 
to  gather  information  from  a  provider/ 
supplier  to  establish  an  electronic 
])avment  jirocess. 

The  legal  anthoritv  to  collect  this 
iidormation  is  found  in  Section  1815(a) 
of  the  Social  Security  Act.  This  section 
provides  authority  for  the  Secretary  of 
llealth  and  Human  Services  to  pay 
])roviders/su])|)liers  of  Medicare 
.services.  Under  31  U.S.G.  3332(0(1 ).  all 
federal  payments,  including  Medicare 
])ayments  to  providers  and  suppliers, 
shall  Be  made  By  electronic  funds 
transfer.  31  U.S.G.  7701  (c)  requires  that 
any  ])erson  or  entity  doing  Business 
with  the  federal  government  must 
provide  their  Tax  Identification  NumBer 
(TIN). 

'Die  goal  of  this  snhmi.ssion  is  to 
renew  the  data  collection.  Only  two 
minor  revisions  for  systems 
recpiirements  will  he  made  at  this  time, 
specifically  adding  a  .street  addre.ss  line 
for  the  location  of  the  financial 
institution  and  adding  an  additional 
National  Provider  Identification  (NPl) 
nuinher  collection  field  for  those 
])roviders/supi)lier.s  who  have  more 
than  one  NPI.  Eorm  X’nmher:  CMB-5HB 
(OGN:  ()038-()(j28).  Ereqnencv: 
Occasionally.  Affected  Public:  Private 
Sector  (business  or  other  for-])rofits)  and 
Not-for-profit  institutions.  Number  of 
Respondents:  04.()(){).  Toted  Anmud 
Responses:  04. ()()().  Toted  Annaeil  He)iirs: 
23.500.  (For  policy  questions  regarding 
this  collection  contact  Kim  McPhillips 
at  410-780-5374.  For  all  other  issues 
call  410-780-1320.) 
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2.  TypiJ  of  Infornuition  (JoIIociion 
l{(‘(}iiost:  Revision  of  a  ciirrentlv 
approved  collection.  Titio  of 
Information  CoUaction:  Medicare! 

Durable  Medical  F(|uipinent. 

Pro.sthetics.  Ortliotics  and  Snpj)lies 
(DMld’OS)  (:oinj)etitive  Hidding 
Program,  f’.s-e; Since  lOHt).  Medicare  has 
l)(!(!n  paying  for  durable  meidical 
(H|uipin(!nt  (DMK)  ami  supplies  (other 
than  cnstomiz(!d  items)  using  fee 
schedule  amounts  that  are  calculated  for 
(iach  item  or  category  of  DMF  identified 
by  a  Ihialthcare  Common  Procedure! 
(^e)eling  Systenn  eieeele.  Payme!nts  are 
h;ise!el  e)n  the  average  supplier  enlarges 
e)n  Me!elie;are!  edaims  freem  lOHti  anel  1987 
anel  are  upelateul  annually  e)n  a  fae:tor 
le!gislate!el  by  (>)ngre!ss.  Fe)r  many  yeuirs. 
the  Ge)ve!rnment  Ae:e:e)untabilitv  ()ffie:e! 
anel  the  Offie.e  e)f  lns|)e!e:te)r  General  e)f 
the  II. S.  l)e!))artme!nt  of  Heuilth  anel 
Human  Se!rvie;e!S  have  repea  teul  that 
the!se!  fe!e!s  are  e)fte!n  highly  inflateul  anel 
that  Me!elie:are!  has  ])aiel  higher  than 
imirket  nite!s  fe)r  se!\’e!nel  eliffeireent  tvpe!s 
e)f  DMF.  Due  te)  re!])e)rts  e)f  Me!elie;are! 
e)ve!r|)avme!nt  eefDMHanel  sui)|)lie!s. 
Ge)ngre!ss  reMpureel  that  CMS  e:e)nelue;t  a 
exempetitive!  hiehling  eh!me)nstratie)n 
pre)je!e:t  fe)r  the!se!  items.  Aexxerelingly, 

GM.S  imph!me!nte!el  a  eie!me)nstrcitie)n 
pre)ie!e:t  fe)r  this  pre)gram  freein  19t)‘)-20()2 
whie.h  pre)elue:e!el  signifie:ant  savings  fe)r 
t)e!ne!fie:iarie!s  anel  taxpaye!rs  \vithe)ut 
hinelering  ae;e;e!s.s  te)  DMFPOS  anel 
re!late!el  se!rvie;e!s.  She)rllv  afteM'  a 
sne:e:e!ssfid  eh!me)nstratie)n  of  the 
e;e)mpe!titive!  hiehling  preegram,  Ge)ngre!.ss 
passe!el  the!  Meelie:are!  Pre!se;riptie)n  Drug. 
Imj)re)ve!me!nl  anel  Me)eh!rnizatie)n  Ae:t  e)f 
2003  anel  manelateel  a  ])ha.se!el-in 
a])j)re)ae;h  te)  implement  this  |)re)gram 
e)ve!r  the!  e:e)urse  e)f  several  ve!ars 
he!ginning  in  2007  in  10  me!tre)pe)litan 
.statistie-.al  areeas  (MSAs).  The  .statute 
spe!e:ifie:ally  reKjuireel  the  SeeTetarv  te) 
eistahlish  anel  implement  ])re)grams 
uneler  wliiedi  e:e)mpetitive!  hiehling  arenas 
are  estahlisheel  lhre)ughe)ut  the  llniteel 
States  for  ce)ntrae;t  aweirel  ])urpe)se!s  her 
the  furnishing  e)f  e;e!rtain  e;e)mpe!titive!ly 
l)rie:e!el  items  anel  .se!rvie:es  ie)r  \vhie;h 
payme!nt  is  inaele!  uneler  Me!elie;are!  Part 
B.  This  pre)gram  is  exemmeenly  kne)\vn  as 
the!  “Meeiie;are!  DMFPO.S  Ge)mi)e!titive! 
Hiehling  Preegram." 

CMS  e;e)nelue;te!el  its  first  reeunel  e)f 
hiehling  leer  the  Meeliexire!  DMFPOS 
Ge)mpe!titive!  Hiehling  Preegnim  in  2007 
with  the!  he!lp  e)f  its  e;e)ntrae;te)r.  the! 
Ge)mpe!titive!  Hiehling  lmph!me!ntatie)n 
Ge)ntrae:te)r.  CMS  puhli.she!el  a  Re!e|ue!st 
her  Hiels  instreie:tie)ns  anel  ae:e:e)m])anying 
fe)rms  fe)r  suppliers  te)  submit  their  hiels 
te)  partiedpate  in  the  |)re)gram.  During 
this  first  re)unel  e)f  hiehling.  DMFPO.S 
suppliers  fre)m  ae;re).ss  the  II. .S.  suhmitteel 


hiels  ielentifving  the  M.SA(s)  te)  serviex! 
anel  the  e:e)mpe!titive!ly  hiel  ite!m(s)  thew 
wisheel  te)  furnish  te)  Me!elie:;ire! 
he!ne!fiedarie!s.  GM.S  e!V<iluate!el  these  hiels 
;mel  exentnieleel  with  theese  sui)|)lie!rs  that 
met  ill!  ])re)gr<im  re!eieure!ments.  The!  first 
re)unel  e)f  hiehling  was  sne;e:e!ssfull  v 
imi)h!me!nte!ei  e)n  Jidy  1. 2008. 

On  )idv  1.').  2008.  heeweever.  Congress 
elelayeel  this  ])re)gram  in  seuitieen  l.')4  e)f 
the  Me!elie:are!  lmi)re)ve!me!nts  feu  Patients 
anel  Preevielers  Ae:t  e)f  2008  (MIPPA). 
MIPPA  manelateel  e:e!rtain  ediiinges  te)  the! 
e:e)mi)e!titive!  hiehling  i)re)gram  whiedi 
ineduehul,  hut  are!  ne)t  limiteel  te):  A  eh!lav 
e)f  Re)unel.s  1  (e:e)m])e!titie)n  he!gan  in  2009) 
anel  2  of  the  ])re)gram  (e:e)m])e!titie)n  he!gim 
in  2011  in  70  s})e!e:ifie:  M.SAs);  the 
e!xe:lusie)n  e)f  Pue!rte)  Rie:e)  anel  ne!gative! 
j)re!.s.seire!  we)unel  the)rapy  freem  Re)unel  1 
emel  gre)up  3  e:e)m|)h!x  reheihilitative 
])e)we!r  whe!e!h:iiair.s  freem  all  rounels  e)f 
e:e)m])e!titie)n:  ;i  pre)e:e!.s.s  for  preevieling 
fe!eell)ae;k  te)  .su])plie!rs  re!g;ireling  missing 
fin;me:ial  eh)e:ume!ntatie)n:  anel  a 
re!eiuire!me!nt  leer  e;e)ntrae:t  sup])lier.s  te) 
elise:h)se!  te)  GM.S  infe)rmatie)n  re!gareling 
.suhe:e)ntrae;ting  re!latie)nship.s.  .Se!e;tie)n 
l.')4  e)f  the!  MIPPA  s])e!e:ifie!el  that  the! 
e:e)m])e!titie)n  fe)r  natieenal  mail  eerele!)' 
ite!m.s  anel  .se!rvie;e!s  mav  he!  pha,se!el  in 
afte!r  2010  anel  e!stahlishe!el  a  ride 
reujenring  tluit  a  hidde!r  elemeenstrate!  that 
its  hiel  e:e)ve!rs  .'10  pe!re;e!nt  (eer  highe!r)  e)f 
the!  ty])e!.s  e)f  eliahe!tie;  texsting  strips.  ha.se!el 
e)n  ve)hnne!  (the!  “.'ll)  pe!re:e!nt  rede!”)  her 
natieenal  mail  e)reh!r  e:e)mi)e)titie)ns.  As 
re!eiuire!el  by  MIPPA.  CMS  e;e)nelue:te!el  the! 
e;e)ni])e!titie)n  fe)r  the  Reeunel  1  Re!hiel  in 
2t)09.  The  Reeunel  1  Rehiel  e:e)ntrae:t.s  anel 
])rie:e!.s  he!e;ame!  e!ffe!ctive!  e)n  lanuarv  1, 
2011. 

The!  Affeerelahle  Care  Ae;t.  e!nacte!el  e)n 
Miire:h  23,  2010.  e!xpaneh!el  the  Re)unel  2 
e:e)mpetitie)n  by  aehling  an  aehlitieenal  21 
MSAs.  bringing  the  total  MSAs  fe)r 
Re)unel  2  to  91.  The  e:e)mpe!tilie)n  for 
Rounel  2  he!gan  in  De!e:e!mhe!r  2011.  GM.S 
also  he!gan  a  e:omj)e!titie)n  for  Natie)nal 
Mail  Oreler  e)f  Diahetie:  Testing  Suppliexs 
at  the  same!  time  .is  Re)unel  2.  The  Reeunel 
2  anel  .Natie)nal  Mail-Oreh!r  e:e)ntract.s  anel 
])rie:e!.s  have!  a  target  im])h!me!ntatie)n  elate 
of  Jidy  1.  2013. 

The!  MMA  reupiirexs  the  .Se!e;re!tarv  te)  re- 
e:e)mpe!te!  e:e)ntrae:t.s  ne)t  hxss  e)fle!n  than 
e)ne:e!  e!ve!rv  3  ye!ars.  Me)st  Re)unel  1  Re!hiel 
e;e)ntrae;t.s  will  e!X])ire!  e)n  De!e;e!mhe!r  31. 
2013.  (Re)unel  1  Rehiel  e:e)ntrae;t.s  fe)r  mail- 
eueler  eliahe!tie:  te!sting  sup])lie!s  eneleel  e)n 
De!e;e!mhe!r  31, 2012.)  Ge)nse!e|ue!ntlv,  we 
are  e:eirrentlv  in  the  i)re)e;e!s.s  e)f  re!- 
e:e)m])e!ting  the!  ce)m|)e!titive!  hiehling 
e;e)ntriie:t.s  in  the!  Reumel  1  Re!hiel  iire!as. 

The  me)st  re!e:e!nt  aj)pre)val  for  this 
infe)rmatie)n  e:e)lle!e:tie)n  re!()ue!.st  (IGR)  was 
issueul  by  OMH  e)n  (3e:te)he!r  10.  2012. 
.Sine:e!  them.  GM.S  has  ele!e:iele!d  te) 
seKjuentially  u])elate!  the  pa])e!rwe)rk 


hurelen  ne!e:e!s.sarv  te)  aehninister  the 
l)re)grani  as  it  e!xpanels  natie)n!dly  emel 
e;ye;le!,s  thre)ugh  imdtiple!  re)unel.s  e)f 
e:e)m])e!titie)n.  .Spe!e:ifie:aily.  we  are!  ne)w 
se!e!king  te)  ui)el<ite!  e)ur  hurelen  e!stimate!.s 
leer  e:e!rtain  e:e)ntrae:t  mainte!nane:e!  feerms 
fe)r  Re)unel  2  <mel  the  natie)nal  mail-e)rele!r 
e:e)m])e!titie)ns.  The!.se!  ine:Iuele!  Iherm  G 
and  the!  Ge)ntrae;t  .Supplie!r's  Di.se:le).sure! 
e)f  .Suhe:e)ntrae:te)rs  feerm.  We!  .ire  alse) 
re!eiue!.sting  appre)val  e)f  twe)  aelelitieenal 
feerms:  The  Change!  e)f  ()wne!r.shi]) 
(GllOW)  Pnre;ha.se!r  Feerm  anel  the  CHOW 
Ge)ntrae;t  .Su])])lie!r  Ne)lifie:atie)n  Iherin, 
whie;h  will  he  utilizeul  in  all  rounels  e)f 
e;e)mpe!titie)n.  Fiiiiilly.  we!  .ue  retaining 
without  e:hange!  Fe)rm.s  A.  H.  anel  D  emel 
their  a.s.se)e:iale!el  hurelem  uneler  this  IGR. 
We!  note  that  the  infe)rmatie)n  e:e)lle!e:tie)n 
fe)r  Fe)rm.s  A  anel  H  is  alreaely  e:e)m])le!te. 
We  intenel  te)  e;e)ntinue!  u.se  of  the  Fe)rms 
in  future!  reeunels  e)f  e;e)mpe!titie)n.  Form 
,Vi//))/)f?r;GM.S-101()9  (GGN:  0938- 
1010).  Fraqmmcy:  Oe;e;a.sie)nally. 

Affaciad  Public:  Private  .Se!e;te)r  (husinexss 
e)r  othe!!'  fe)r-pre)fit.s)  anel  Inelivieluals  e)r 
he)use!he)lels.  Number  of  Hespondenis: 
1!),03.').  Tot(d  Anniud  Ilcsponscs: 
lO.O.I.I.  l'ol(d  Anmud  Hours:  9,311.  (f’or 
pe)lie:y  ejue!.stie)ns  re!giireling  this 
e:e)lle!e;tie)n  e:e)ntact  Mie;hae!l  Keume!  at 
410-780-449.').  l‘’e)r  all  e)the!r  issuexs  e:iill 
410-780-1320.) 

To  e)htain  e:e)])ie!s  e)f  the  .suppe)rting 
.state!me!nt  anel  any  re!late!el  lorms  lor  the! 
pre)po.se!el  pa])e!rwe)rk  e;olle!e;tie)n.s 
re!fe!re!ne:e!el  ahe)ve!.  ae:e;e!.ss  GM.S'  Web  site 
aelelre!.s.s  at  http://\\  \\’\\’.cmsdilis.gov/ 
Pupcrworkllcd ucl ion Actof  1905.  e)r 
Fmail  ye)ur  re!e]ue!.st.  ine:lueling  ye)ur 
aelelre!s.s.  j)he)ne!  number.  OMH  number, 
anel  GM.S  ele)e;unu!nt  ielentifier.  to 
Papcr\vork@cmsdilis.<>ov.  or  e:;ill  the 
Re])orts  Gle!cirane;e!  Offie:e  e)n  (410)  780- 
1320. 

In  eieemmenting  e)n  the  proposeel 
information  e:e)lle)e;tie)n.s  ])le!a.se  re!fere!ne:e 
the!  ele)e;ume!nt  ielentifier  or  OMH  e:e)ntre)l 
numhe!!'.  Te)  he  assureel  e:e)nsiele!ratie)n. 
e:e)mme!nl.s  anel  ree:e)mme!nelatie)n.s  mu.st 
he  suhmilteul  in  one  of  the!  following 
ways  by  April  30,  2013: 

1.  Electronicediv.  Ye)u  mav  submit 
ye)eir  ceemments  e!le!e:tronie:all v  to  http:// 
wu’w. regulations. gov.  Fe)lle)W  the 
in.strue:tie)n.s  fe)r  “Geenmumt  or 
.Submissieen”  e)r  “Me)re!  .Seare:!)  Optie)n.s” 
te)  finel  the  inlbrmation  e:e)lle)e:tie)n 
ele)e:ume!nt(.s)  ae:e:e!])ting  e:e)mme!nt.s. 

2.  By  regular  mail.  Ye)u  may  mail 

written  e:e)mme!nts  te)  the  fe)lle)wing 
aelelre.ss:  GM.S.  Offie:e!  of  .Strate!gie: 
0])e!ratie)n.s  anel  Re!gidate)rv  Affairs, 
Divisie)!!  e)f  Re!gulatie)ns  Deweleepmeuit, 
Attentieen:  Doe:ume!nt  Iele!ntifie!r/OMH 
Ge)ntre)l  Number  ,  Roeem  G4-20- 

0.').  7.')00  .Se!e:urity  Hoidevarel,  Haltime)re!, 
Marvlanel  21 244-1 8.')0. 
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OaUul:  l'’(!l)niar\'  2(1.  2()1,'{. 

Maiiic|iii;  |oiu;s, 

Dvpuly  Diivclor,  Ha^^iildlions  Davalopinanl 
dratip.  of  Slr<il(!;^i(:  Oporolions  and 

lU'ipildlorv  Affairs. 

II'K  Doc.  2()i:i-(l47,'12  Filed  2-2H-i:i;  H:4.'l  ani| 
BILLING  CODE  4120-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  l()((i)  ol  the 
Federal  Advisory  Couuuittee  Act,  as 
amended  (.'5  IJ.S.Ci.  App.).  notice  is 
hereby  given  of  a  meeting  of  tlie  NIH 
Advisory  Board  for  Clinical  Research. 

The  meeting  will  he  o])en  to  the 
]jnt)lic  as  indicated  below,  with 
attendance  limited  to  sjiace  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  int(!rpr(;tation  or  other 
rciasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  nujeling. 

'l’h(!  meeting  will  lx;  clo.sed  to  the 
public  in  accordance  with  tin; 

])rovi,sion.s  set  forib  in  section 
.').‘i2b(c)((i).  Title  .I  IJ.S.C..  as  amended  to 
discuss  ])er.sonnel  matters,  the 
disclosure  of  which  would  constitute  a 
clearlv  unwarranted  invasion  of  ])rivacy. 

Niditd  of  Conimitidd:  NIIl  Advisory  Itoard 
for  (linical  Rciscxirch. 

Hold:  March  IH.  20 1 .2. 

Opdn:  10:00  a. in.  to  1:1.^  ]).m. 

A<^dn(ld:’Vo  review  (lie  I'Y14  (diiiical 
Center  Ifiidgel. 

/’/oce;  National  Institutes  of  Ilealtli. 
Building  10.  10  Center  Drive.  CRC  Medical 
Board  Room  4-25.51.  Bethesda.  Ml)  20002. 

Closdd:  1:15  p.ni.  to  2:00  p.in. 

/tgendo;  To  discuss  ])ersonnel  matters  and/ 
or  issues  of  which  the  jiremature  disclosure 
may  affei:t  outcomes. 

/^/oce;  National  Institutes  of  Health. 
Building  10.  10  (fenter  Drive.  CRC  Medical 
Board  Room  4-2551.  Bethesda.  Ml)  20892. 

(iontdct  Pdison:  Maureen  K  (hirmley. 
Rxeentive  .Secretary.  Mark  ().  Hatfield 
Clinical  Research  Center.  National  Institutes 
of  Health.  Building  10.  Room  0-2551. 
Bethesda.  Ml)  20802.  (301)  490-2807. 

Anv  interested  jierson  mav  file  written 
comments  with  the  committee  hy  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address.  te!e|)hone  numher  and  when 
ajiiilicahle.  the  business  or  |)rofessional 
aifiliation  of  the  interested  person. 

In  the  interest  of  security.  Nil!  has 
instituted  stringent  jirocednres  for  entrance 
onto  the  Nil  1  campus.  All  visilor  vehicles, 
including  taxicabs,  hotel,  and  air|)ort  shuttles 
will  he  ins|)ected  before  being  allowed  on 
campus.  Visitors  will  he  asked  to  show  one 
form  of  identification  (for  example,  a 
government-issued  jihoto  ID.  driver's  license. 


or  passport)  and  to  state  the  pui'iiose  of  their 
visit. 

Dated:  Pehruary  25.  2013. 

Michelle  rniiil, 

I^roi’i'did  Aiudvst,  Offidd  of  Pedand  Advisory 
(ioinniilldd  PoUdv. 

IFK  t)(ii:.  2(n;i-(1474n  Filed  2-2H-i:i:  8:4.5  iim| 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pnr.suant  to  soction  l()(d)  of  tlm 
Fodonil  Advisory  Committoo  Act.  as 
amondod  (.5  II.S.C.  Ajip.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
])nblic  in  accordance  with  the 
jirovisions  set  forth  in  sections 
r).52b(c)(4)  and  .').')2b(c)(()).  Title  .5  II.S.C., 
cis  amended.  The  grant  :i])])lications  and 
the  di.scnssions  could  disclo.se 
confidential  trade  secrets  or  commercial 
property  such  as  |)atentable  material, 
and  ])ersonal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

X'diiw  of  (ionuiiiltdd:  Heart.  Lung,  and 
Blood  Initial  Review  (honp.  Heart,  hung,  and 
Blood  Program  Project  Review  (’.ommiltee. 
Ddid:  March  22.  2013. 

Tima:  8:00  a.m.  to  4:00  ]).m. 

Aydiulo:  To  review  and  evaluate  grant 
ajiplications. 

PIddd:  Doubletree  Hotel  Bethesda. 
(F’ormerly  Holiilay  Inn  .Select).  8120 
Wisconsin  Avenue,  Bethesda,  Ml)  20814. 

(ionlddt  Pdison:  jeffrey  11  Hurst,  Ph.D.. 
.Scientific  Review  Officer,  Offic:e  of  .Scientific 
Review/DERA.  National  Heart.  Lung,  and 
BIochI  Institute.  National  Inslitnles  of  Health. 
0701  Rockledge  Drive.  Room  7208.  Bethesda. 
Ml)  20892.  301-435-0303, 
lnirstj@nldl)i.nih  .gov. 

(Catalogue  of  F'ederal  Domestic  Assistance 
Program  Nos.  03.233,  National  Center  for 
Sleep  Disorders  Re.search;  93.837.  Heart  and 
Vascular  Diseases  Research:  03.838.  Lung 
Diseases  Re.search;  03.830.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  IBIS) 

Dated:  Pehruary  25.  2t)13. 

Mii:lielle  Troiil, 

Program  Analyst.  Officd  ofPdddral  Advisory 
Connnilldd  Policy. 

|F'R  t)()(:.  2()i:i-()47;t>l  Piled  2-28-13;  8:4,5  ain| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pmsmint  to  .six:ti()n  l()(d)  of  Iho 
Fodonil  Advi.sorv  Committoo  Act,  as 
amondod  (.'i  l]..S.(;.  App.),  notico  is 
horohv  given  of  tho  following  mooting. 

rho  mooting  will  ho  clo.sod  to  tho 
imhlic  in  accordanco  with  tho 
])rovisions  sot  forth  in  soctions 
.5.52h((:)(4)  and  .'>.52h(c)((i).  Title  .5  l)..S.C.. 
as  amondod.  Tho  grant  applications  and 
tho  discu.ssions  could  disclose 
confidential  trade  .secrets  or  commercial 
pro|)orty  such  as  ])atontahlo  material, 
and  por.sonal  information  concerning 
individuals  associated  with  tho  grant 
applications,  tho  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\aind  of  (Jonnniltdd:  V.duldr  for  Scionlific 
Review  .Special  Emphasis  Panel.  .Systems 
Biology  and  Networks  .Specials. 

Data:  March  12.  2013. 

Tima:  3;()()  p.m.  to  4;()0  p.m. 

/fgeudu;  To  re\  iew  and  evaluate  grant 
a|)plicalions. 

Placd:  National  luslitules  of  1  lealth.  0701 
Rockledge  Drive.  Bethesda.  Ml)  20802 
(Telephone  Honfereuce  Hall). 

(ionlaci  Pdr.son:  Barbara  )  Thomas.  Ph.D.. 
.Scientific  Review  Officer,  Heater  for 
.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive.  Room  2218. 
M.SH  7800.  Bethesda.  Ml)  20802.  301-43.5- 
0003.  Iilhoinas&csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

(Hatalogue  of  Pederal  Domestic  Assistance 
Program  Nos.  93.300.  Homjiarative  Medicine: 
03.333.  Hlinic:al  Research.  03.300.  03.333. 
93.337.  03.303-93.300.  93.837-03.844, 
03.84(i-93.878.  93.892.  93.803.  National 
Institutes  of  Health.  HILS) 

Dated:  I'’ehruary  25.  2013. 

Melanie  ).  Hray, 

Program  Analyst.  Offidd  ofPdddral  Advisory 
Committdd  Policy. 

IF'K  Dec.  2(n3-()47:t(i  Filed  2-28-13:  8:45  ani| 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Bunsnant  to  .section  1()(d)  of  tho 
Fodoral  Advisory  Committoo  Act,  as 
amondod  (5  II.S.C.  App.),  notico  is 
horohv  given  of  tho  following  mootings. 
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I’he  iiKUilings  will  be  clo.sed  to  the 
public  in  accordance  with  tin; 

|)rovisions  S(;l  forth  in  siictions 
.'j.'j2h(c){4)  and  .'•)r)2h(c)((i).  Title  f)  U.S.C.. 
as  aintMuhal.  The  grant  a])|)licalions  and 
tin;  discn.ssions  could  disclose 
coidid(Mitial  trade;  .s(;crets  or  coininercial 
|)rop(;rly  such  as  |)at(;ntahle  inatiM'ial. 
and  personal  inlorinalion  concerning 
individuals  associated  with  the  grant 
a|)|)lications.  tlu;  disclosun;  of  which 
would  constitute!  a  edesirlv  unwarninteiel 
invasie)!!  e)f  i)e!rse)nal  priv.icy. 

\’(inu‘  of  (Uminiiilcc:  (;e!iile!r  ft)r  Seaeintilie: 
Ke!vie!W  .Speieaeil  lanplieisis  P:me!l.  Nteiinheir 
Teeiiflie;!;  AID.S  iinel  Reelaleeel  Kevseiiire:!). 

Dole:  Miireli  1  r>.  201 2. 

I'iiiic:  1:00  p.iii.  le)  .a:00  p.m. 

/tgejie/ee;  Te)  reevieiw  iinel  eiviiluiile;  gnint 
ap|)lie:alii)ns. 

Phicv:  Niilieeniil  Inslitiiteis  eif  1  lieiillli.  0701 
Ueieikleulge!  Drive!.  Heilluiselii.  Ml)  20802 
(Ti!le!])lie)iu!  (',e)nle!n!iu:e!  (iall). 

(Awtoci  l’t:rson:  Rise!  II  (nieirrie!!’.  I’li.l).. 
Se:ie!n1ili(:  Reivieiw  ()Hie:i!r.  (ii!nleir  leir 
Seiieinlifie:  Keivieiw.  Niilienial  Instiluleis  eif 
lleiiillh.  0701  Ki)e:kle!elge!  Drive:.  Keienn  .a21H. 
M.SC  78.22.  l{e:llii:sela.  Ml)  20802.  :i01-4:i.2- 
1 1 27,  otit‘irii!jii(:sr.nih.;40\’. 

This  iie)lie:e!  is  heiing  |)nl)lishi:el  ]i:ss  llum  12 
(lays  inier  lo  the:  ine:e:ling  ehie:  In  the:  liming 
limiliiliems  ini|)e)se!el  hv  the:  re!\'ie!W  iinel 
feineling  e:ye:le:. 

Xaiiio  of  C’em/ml/f.-e;  (!e:nli:r  leir  .Se:ii:nlifie: 
Kevieiw  S|)e:e:iiil  Innphiisis  I’iine:!.  .Sniiill 
15nsine:ss:  llasie;  iinel  Intcgiiilive: 
llieiemgiimeiring. 

I)(it(r  Miire:h  22.  2012. 

Timo:  8:00  ii.ni.  to  2:00  ]).m. 

/tgene/ee;  To  reivieiw  iinel  e:viilnale:  granl 
iip])lie:iilions. 

/Vne.'e: (ii'inviie:  I’liizii  Washinglein  Niilieiiiiil 
Airpeirl.  148‘)  )e:lli:rse)n  Diix  is  llwy.  Arlingleni. 
VA  22202. 

(lontoci  Parson:  I’aiil  Sainmiik.  I’h.D.. 
Se:ie:nlilie:  Re:vie:\v  ()lTie:e!r.  (]e:nte!r  feir 
.Se:ie:nlilie:  Re:\  ie:\v.  Niitieniiil  lnslilnle:s  eif 
lleiiillh.  0701  Roeikleelge:  Drive:.  Reiom  0182. 
M.SC  7802.  Heitheisela.  Ml)  20802.  201-42,2- 
0001 .  s(iium(iki}ji'A:sr.nil}.<>o\'. 

.\’(inia  of  doinmitlco:  i'AmXar  ieir  .Seiiemlilie: 
Re:vie:w  .Spe:e:iiil  Rm])hasis  Riine:!.  Mi:inhe:r 
Cemflie:!:  .Semseiry  iinel  Meilor  .Systems. 

Dote:  Mare:h  2.2-20.  2012. 

Tinu‘:  8:00  ei.m.  to  8:00  p.m. 

/\”f:/idn;Ti)  rev  iew  ami  eviihuite  giiinl 
iipplieialiems. 

Placo:  Niilieiiiiil  Inslilnteis  eil  I  leiiilth.  0701 
Reieikleieige:  Drive:.  Heitlmselii.  Ml)  20802. 
(Virliiiil  Meieling). 

ConlocI  Parson:  leihn  llisheip.  I’h.D., 
.Se:ie:ntilii:  Re:vie>w  OHie-.eir.  (;i:nle:r  leir 
.Se:ienlilie;  Revieiw.  Niiliimiil  Inslitnteis  eif 
llciillh,  0701  Re)e:kle:elgi:  Drive:.  Reiom  2182. 
M.SC  7844.  Helheselii.  Ml)  20802.  (201)  408- 
0ti04 .  liisluif)jik:sr.nili.^o\'. 

(Caliilogne:  of  f’eieleiriil  Deinmsiie:  .'\ssistane:e 
I’reigriim  Neis.  02.20(i.  Com piini live:  Meelie;iiie:: 
02.222,  Clinie:al  Reiseiareih.  02.200.  02.222. 
02.227.  !)2. 202-02. 200.  02.827-02.844. 
02.84(1-02.878.  02.802.  02.802.  Natieinal 
Institutes  eif  I  Iciillh.  1 II  I.S) 


Diileel:  felirniiry  25.  2012. 

Melanie:  ).  Cray, 

Prof'nnn  AnnIvsI.  Office  of  Padarol  Advisory 
Coninndaa  Policy. 

|I  K  Doc.  2eii:i-0472r)  I'iled  2-2H-i:t;  11:45  iiiiil 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review  Amended 
Notice  of  Meeting 

Notice;  is  he!re!hv  give;!!  eil  ;i  eihange;  in 
the;  ine!e!ting  of  the;  (;e;ntt!r  feir  .Se,ie!ntifie; 
Ke!vie!W  .S])e!e;ial  I‘]in|)hasi.s  Pane!l.  Mare:h 
12.  201  :i,  08:00  a. in.  lei  Mare:h  13.  2013. 
0():00  |).in.,  Natieinal  lnstitute;s  eif  He;alth. 
0701  Re)e:kle;eige;  Drive;,  He;the;.selii.  MD 
20802  whie:li  was  ])uhli.she!el  in  the; 
F(;de!ral  Re!gist«;r  ein  Fe!l)ruary  10,  2013. 
78FK110.')0. 

Tlie;  nie!e!ting  title;  w.is  e;hange;el  tei 
“.Spe!e;ial:  (ilinie:al  .Stuelie!s  in 
Ne!phre)le)gy  iinel  I  Ireileigy".  The;  ine!e!ting 
eliite;,  time;  anel  le)e:iitiein  re!miiin  the;  siiine;. 
The;  ine!e!ting  is  e:le).se!el  tei  the;  ])uhlie:. 

Diiteel:  f’eihriiiirv  25.  2012. 

Me;lanii!  |.  Cray, 

Proi^rnin  Aiudvsl.  Office  of  I'adarol  Advisory 
Oonnnillaa  Policy. 

II  K  Doe.  71)12-114727  l•■ill:(l  2-28-12:  8:45  anil 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice;  is  he!re!hy  give;!!  eif  a  e:hange;  in 
the;  me!i;ting  of  the;  Niitional  Canemr 
Institute;  Clinie;al  Tri.ils  anel 
Translatieinal  Re!.se!are;h  Aelviseiry 
Ceimmitte!e;,  Mare:h  13,  2013,  0:()0  a. in.  tei 
Mare:h  13.  2013.  4;00  ]).in..  Natieimil 
Instituteis  eif  1  loalth,  lluileling  31 .  C- 
Wing,  (ith  I’Meieir,  31  Ce;nte;r  Drive;, 
(’,einfe!re!ne:e!  Reieiins  0  iinel  10,  heitheisela, 
MD  20802  whie:h  was  |iuhlishe;el  in  the; 
Fcdetral  R(;gist«;r  ein  januarv  3.  2013,  78 
FR312. 

riie;  ine!e;ling  neitie:e!  is  aine!nele!el  tei 
e:hcinge;  the;  e!nel  time;  eif  the;  ine;e;ting  ein 
Mare:h  13.  2013  freiin  4:00  p.m.  tei  2:00 
|i.m.  The;  me;e;ting  is  eipem  lei  the;  puhlie:. 

Dateiel:  f'chriiarv  25.  2012. 

Mi!lanii;  |.  Cray, 

Proi’roin  Aiudysl.  Office  ofpedend  .■\dyisory 
Oonnniltee  Policy. 

II  K  Doc.  21)1:1-04728  filed  2-28-12:  8:45  am| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

I’msiiimt  tei  ,si;e:tie)n  10(a)  eif  the; 

Feieleiral  Aelviseirv  Ceimniilteie;  Ae:l.  as 
ame;nele;el  (.5  IJ..S.(;.  A|i]i.),  neitie;e;  is 
he;re;hv  giveiii  eif  ii  meieiting  eif  the; 

Aelviseirv  Ceimmitteie;  tei  the;  De;]iuly 
Dire!e:teir  feir  Intramural  Re!.se;are:li, 

Natieinal  Instituteis  eif  1  leialtli. 

'file;  meieiting  will  he;  eipem  tei  the; 
liuhlie:,  with  atte;nelime;e;  limiteiel  tei  .spae:e; 
availahle;.  Inelivieliials  whei  ]ilan  lei 
altemel  anel  neieiei  spe;e:ial  iissistaneiei,  .sue:h 
as  sign  language;  inteirpreitatiein  eir  eitheir 
reia.seinahle;  ae:e:eimmeielatieins,  sheiulel 
neitifvthe;  (leintae:!  Peirsein  li.steiel  heileiw 
in  aelvime:e;  eif  the;  meieiting. 

A'e/mc  of  Oonnnillee:  Aelviseiry  Ccimmiltce; 

1(1  the;  Dcpiilv  Director  feir  Iiili'iiimiral 
Rcsciirch.  Niilieiiiiil  liistitiileis  of  1  Iciillh. 

Dole:  March  25.  2012. 

'I'ime:  1:00-2:00  p.m.  ei.s.l. 

/\gcii(/ei;  To  discuss  llu;  report  on  the  site: 
visit  review  ol  the  Office  of  Nil  1  History 
progi'iim  ill  the  Office  of  Inlriimiiriil  Resciirch. 

Place:  Niitional  Institutes  of  I  leiillh. 
Hnilding  1.  Room  151,  1  Ceinler  Drive. 
Helheselii.  MD  20802.  (Teleconference). 

Oonference  (jdl  Access:  (ioiilereiice  line: 
888-08<)-8128.  I’articiiiiml  l’iis.se:o(le:  50004. 

Ooidacl  Person:  Miirgaret  Mi:Hnrney. 
I’rogiiim  .Specialist.  Offii:e  of  the  Dejinlv 
Diri:clor  for  Intriimnriil  Resciirch.  Office  of 
the  Director,  Nil  I.  1  (ienler  Drive:.  Room  151. 
Helheselii.  MD  20802. 

nnncl)nrney&od.nih.;.ioy.  I’lione:  (itOI )  400- 
1021.  Fiix:  (201)  402-4272. 

,\iiy  interested  person  may  file  written 
commenis  with  the  commillee  hv  forwiirding 
the  statement  lo  the  (’.ontiict  Person  listed  on 
this  notice.  The  sliitemeiil  slionld  inclnde  the 
name,  address,  leleplione  nnmher  and  when 
a]ipliciihle.  the  hnsiness  or  professional 
iiffilialion  of  the  interested  iiersem. 

In  the  interest  of  seenritv.  Nlll  has 
institnled  stringent  jirocednres  forentriince 
onto  the  Nlll  ciim|)ns.  All  visitor  vehicles, 
including  laxicalis.  liolel.  and  aii'iiort  shnilles 
will  he  inspected  hefore  lieing  allowed  on 
campus.  X'isitors  will  he  asked  to  show  one 
form  of  idenlificiilion  (for  exinii])le.  a 
governmenl-issned  photo  ID,  driver's  license, 
or  piiss|i()rl)  iind  to  slide  the  purpose  of  their 
visit. 

Informiilion  is  iilso  iiviiiliilile  on  the  Office 
of  Inlriimiiriil  Research  home  jiiige:  Idlp:// 
sonrcehook.od.nih.^ov/  when',  iiii  agenda  iinel 
anv  additional  iiilorination  for  the  meeting 
will  he  posted  when  aviiiliihle. 

Diiled:  l•'el)rn^lry  25.  201  ;i. 

Melanii! ).  (h  ay, 

Prot’rain  Analvsl.  Office  ofPedend  Advisory 
Ooinndttee  Policy. 

IKK  Dec.  2()i:i-n4742  filed  2-28-12:  8:45  am] 
BILLING  CODE  4140-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  comjjliance  with  .Sculion 
3.')()()(c:)(2)(A)  ol  the  Paixii  work 
Reduction  Act  ol  195).')  concerning 
opportunity  ibr  public  comment  on 
pro])o.se(l  collections  ol  information,  the 
.Substance  Ahu.se  and  Mtmtal  Ihuilth 
.Services  Admini.stration  (.SAMH.SA) 
will  publish  i)eriodic  summaries  of 
|)roposed  projects.  To  recpiest  mon; 
information  on  the  |)roposed  ])roj(!ct.s  or 
to  obtain  a  copy  of  the  information 
collection  ])lan.s.  c:all  the  .SAMH.SA 
Rei)orts  (Clearance  Officer  on  (240)  270- 
1243. 

Oomments  are  invited  on:  (a)  Wbetber 
the  |)ropo.sefl  collections  of  information 
are  neces.sary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  wbetber  the 
information  shall  have  ])ractical  utilitv: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  ])ropo,sed  collection 
of  information;  (c)  ways  to  (mbance  the 
(inality,  utility,  and  clarity  of  the 
information  to  hi:  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
c;ollection  of  information  on 
respondents,  including  tbrongb  the  use 


of  automated  collection  tecbni(|ne.s  or 
other  forms  of  information  tecbnologv. 

Proposed  Project:  2013  National  Survey 
on  Drug  Use  and  Health  (NSDUH)  Dress 
Keluiarsal  (OMH  No.  l)93()-()334) — 
Revision 

rbe  National  .Survey  on  Drug  Use  and 
Health  (N.SDUH)  is  a  survey  of  tin; 
c:iviiian.  non-insiitntionalized 
po])ulation  of  the  United  .Statics  12  years 
old  and  older.  The  data  are  used  to 
determine  the  prevalence  of  n.se  of 
tobacco  i)rodiict.s.  alcohol,  illicit 
substances,  and  illicit  n.se  of 
prescription  drugs.  The  rcisults  are  used 
by  SAMH.SA,  ONDCP,  Federal 
government  agencies,  and  other 
organizations  and  re.searcbers  to 
establish  policy,  direct  program 
activities,  and  better  allocate  resources. 

In  order  to  continue  producing 
current  data,  SAMlLSA’s  Uenter  for 
Behavioral  Health  .Stati.stics  and  Qualitv 
(CBHSQ)  must  ui)date  the  NSDUl  1 
periodically  to  reflect  changing 
substance  abuse  and  mental  health 
issues.  UBH.SQ  is  in  the  ])roce.ss  of 
redesigning  the  N.SDUH  for  the  201.') 
survey  year.  The  goals  of  the  overall 
redesign  are  to:  (1)  Revi.se  the 
(inestionnain!  to  address  changing 
policy  and  re.searc:b  data  needs,  and  (2) 
modify  tin;  snrvev  metbodologv  to 
imj)rov(!  the  (juality  of  e.stimates  and  the 
efficiency  of  data  collection  and 
l)roce.ssing.  To  achieve  tbesi;  goals,  a 
Questionnaire  Field  Test  (QFT)  was 


conducted  in  late  2012  to  test  revisions 
to  the  (juestionnaire,  .study  materials, 
and  |)roc(!dures.  A  Dre.ss  Rebear.sal  (DR) 
is  planned  for  .September  and  October 
2013  to  furtluir  refine  ami  test  cbangiis 
implemented  in  the  QFT  as  wcdl  as  test 
all  additional  changes  that  have  bcsen 
identified  for  the  201.')  nidesign.  Tluise 
additional  changes  includ(!  an 
assessment  of  a  new  lightweight  laptop 
u.sed  to  administer  tin;  (juestionnaire. 
the  addition  of  a  .S))anish  language 
interview  that  was  not  included  in  the 
QFT  to  control  costs,  and  additional 
.select  changes  to  the  N.SDUH 
(juestionnaire.  The  vast  majority  of 
differences  in  (juestionnaire  content 
between  the  QFT  and  the  jjrojjo.sed  DR 
are  minor.  Uhanges  include:  (a)  The 
addition  of  two  sexual  orientation 
(juestions  to  he  a.sked  of  adults:  (h) 
routine  up(lat(!.s  to  routing  and  logic:  (c) 
minimal  changes  to  (juestion  wording 
throughout  the  instrument  to  clarify 
intent;  and  (d)  the  (hiletion  of  a  (juestion 
in  the  Back-end  Demograjjhics  module 
about  the  numh(!r  of  emj)l()vees  who 
work  at  the  re.s|)()n(lent'.s  husine.ss. 

The  DR  will  consist  of  2.()()()  English 
and  .Sjjanish-sjxiaking  re.s|)on(lents  in 
the  continental  United  .Stat(!.s.  The 
.sam])le  size  of  the  surxaw  will  he  large 
enough  to  (let(!(;t  difhirences  in  kev 
estimates  between  data  collected  using 
the  annual  N.SDUH  comjjanMl  to  the 
nulesigiKul  j)roce(lure.s.  The  total  annual 
burden  estimate  is  shown  below: 


Estimated  Burden  for  2013  NSDUH  Dress  Rehearsal 


Instrument 

Number  of 
respondents 

Responses 

per 

respondent 

Hours  per 
response 

Total 

burden 

hours 

Hourly 
wage  rate 

Annualized 

costs 

Household  Screening . 

3,673 

1 

0.083 

305 

$14.54 

$4,435 

Interview  . 

2,000 

1 

2,000 

14.54 

29,080 

Screening  Verification  . 

100 

1 

0.067 

6.7 

14.54 

97 

Interview  Verification  . 

300 

1 

0.067 

20 

14.54 

291 

Total  . 

3,673 

2,332 

33,903 

.Send  comments  to  .Summer  King. 
.SAMH.SA  Rej)()rts  (ilearance  Officer, 
Room  2-10.') 7,  One  Uhoke  Cherry  Road. 
Rockville,  MD  208.')7  Oli  email  her  a 
cojjy  at  siiini]wr.king@s(inihs(i. hhs.gov. 
Written  comments  should  he  received 
by  A])ril  30,  2013. 

Siiinm(!r  King, 

Sldlistician. 

|1K  DdC.  2ai:(-()47.5(i  «;4r)  :ini| 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-403. 
noti(:(!  is  hereby  given  of  the  meeting  on 
of  the  .Suhstan(;(!  Abuse  and  Mental 
Health  .Services  Administration's 
(SAMH.SA)  Center  for  Mental  Ihxdth 
.Services  (CMILS),  National  Advi.sorv 
(Council  nu!eting  on  Aj)ril  10,  2013. 

The  meeting  is  o|)en  to  the  j)uhli(:  and 
will  he  held  at  the  .SAMH.SA  building, 

1  Choke  Ch(!rry  Road.  Rockville,  MD 


208.')7  in  the  .Sugarloaf  (Conference 
Room.  Interested  jxir.son.s  mav  ])resent 
data,  information,  or  views,  orally  or  in 
writing,  on  i.ssues  j)en(ling  hefon;  the 
committee.  Written  submissions  should 
he  forwarded  to  the  contact  janson  on 
or  Ixifore  one  week  j)ri()r  to  the  meeting. 
Oral  j)resentation.s  from  the  ])ul)li(:  will 
1)(!  sclKululed  at  tin;  conclusion  of  the 
m(!(!ting.  Individuals  int(!re.ste(l  in 
making  oral  |)resentati()ns  are 
encouraged  to  notify  the  contact  on  or 
before  one  week  jjiior  to  the  iiKieting. 
Five  minutes  will  he  allotted  for  each 
j)re.sentation. 

.Suh.stantive  jirogram  information  may 
he  obtained  after  the  meeting  by 
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accessing  tlie  SAMHSA  Cxanmittee  Web 
site.  http://n(ic.sanihs(i.f>()v/.  or  by 
cj)ntacting  (Crystal  (I.  .Saunders,  Acting 
Diisignated  Federal  Ofticial. 

('.ommitItHf  ,Vn/»i<*:  .Sul)sl!iiu:(i  .Abuse  and 
Mental  litsillh  SiM  viccis  .Adininislialion 
(Alll.S.  National  .Advisorv  (louncil. 

Ddli'/Tinu'/Typc:  .\\n\]  10.  21)1  a,  ‘t:()0  a.in.- 
firao  p  in.  K.S  T:  (Ol’HN). 

/’/(if.'c;  .SAMI  l.S.A  Huilding.  .Sugarloal 
Conleri-nce  Kooin. 

C’onfoc/;  (Irvstal  (!.  .Saundiirs,  .Acting. 
l)i!signated  l-'ederal  Ofticial.  .S.AMII.S.A. 
OMIbS.  National  .Advisory  ('.ouncil.  1  ('.hoke 
C.liiTrv  Road.  Rockvilb;.  Marvland  208.a7. 
relepiioiH!:  24()-27(»-l  1 1 7.  Fax:  24()-27(i- 
1305  and  Hniail: 

(■n'st<il.s(iun(ldrsiis(imhsa.hhs.<‘(iv. 

Summer  King. 

Stdtislician.  Sdl)sldiu:(!  Abuse  and  Mental 
Hedllh.  Sendees  Adminislrdtion. 

II'K  Dim:.  2013-04774  Kileil  2-28-13:  8:4.">  am| 
BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5681-N-09] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY;  OHice  ol  tlie  Assistant 
.Siicretary  for  (ioininnnity  Planning  and 
l)evelo|)inent.  HI  Ml. 

ACTION:  Notice. 


SUMMARY:  rliis  Notice  identifies 
nnntiliz(!(l.  underiitili/.ed.  e.xcess,  and 
surplus  l-’ederal  properly  reviewed  by 
Mill)  for  snitabilitv  for  use  to  a.ssist  the 
hoinebiss. 

FOR  FURTHER  INFORMATION  CONTACT: 
jnanita  Perry.  l)e|)artinent  of  Housing 
and  Urban  Development.  d.Al  .Seventh 
.Street  .SW..  Kooin  72()().  Washington.  DU 
20410;  telephone  (202)  402-.3070;  TTY 
number  for  the  hearing-  and  speecb- 
im|)aire(l  (202)  708-2.A(j.A  (the.se 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  «00-‘)27-7.')8H. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  UFK  jiart  .AHl  and 
.section  301  of  the  .Stewart  B.  McKinnev 
Homeless  A.ssi.stant;e  Act  (42  IJ..S.(;. 
11411).  as  amended.  HUD  is  |)ublishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  j)ro])erlv  that  HUD  has 
reviewed  for  snitabilitv  for  ii.se  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  undeiutilized 
buildings  and  real  jiroperly  controlled 
by  such  agencies  or  by  U.SA  regarding 
its  inventory  of  excess  or  surplus 
Federal  pro|)erty.  This  Notice  is  also 


published  in  order  to  comply  with  the 
December  12.  1088  Cznirt  Order  in 
Xkilioncil  C’jOcdiUon  for  the  Hoinnioss  v. 
X’eterons  Adniinistirttion.  No.  88-2.303- 
OU  (D.D.U.). 

Pioperlies  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories;  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  jiroperlies  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
I  HID;  (1)  Its  intention  to  make  the 
propertv  available  for  use  to  a.ssist  the 
homeless.  (2)  its  intention  to  declare  the 
projierty  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
projiertv  cannot  he  declared  excess  or 
made  available  for  u.se  as  facilities  to 
assi.sl  the  homeless. 

Properties  li.sted  as  suitable/available 
will  be  available  exclusively  for 
homeless  u.se  for  a  period  of  (iO  days 
from  the  date  of  this  Notice.  Where 
propei  ty  is  described  as  for  “off-site  use 
only”  recipients  of  the  pi'0])erly  will  be 
re(|uired  to  relocate  the  building  to  their 
own  site  at  their  own  exjiense. 

Homeless  a.ssistance  pi'oviders 
interested  in  anv  such  ])ro|)ertv  should 
.send  a  written  ex])res.sion  of  interest  to 
I  It  I.S.  addressi'd  to  'I'heresa  Kitla, 

Division  of  Property  Management, 
Progiam  Su|)|)orl  Uenter.  I II  I.S.  room 
.315-17.  .3()()()  Fishers  bane.  Rockville. 

Ml)  208.37;  (301 )  443-220.3.  (This  is  not 
a  toll-free  number.)  HI  I.S  will  mail  to  the 
interested  jirovider  an  ap])licalion 
packet,  which  will  include  instructions 
for  com])leling  the  application.  In  order 
to  maximize  the  oi)|)ortunily  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  ex])res.sions  of 
interest  as  soon  as  iiossible.  For 
comjilete  details  concerning  the 
jii'ocessing  of  a])|)lication.s,  the  reader  is 
enconiaged  to  refer  to  the  interim  rule 
governing  this  progiam,  24  UFR  part 
.381. 

For  ])roperties  listed  as  suitahle/to  be 
excess,  that  proiieity  may,  if 
subseipienlly  accepted  as  excess  hv 
USA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  .screening  for  other 
Fedeial  use.  At  the  a|)propriate  time, 
HUD  will  publish  the  pro])erty  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

F’or  proi)erties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assi.st  the  homeless,  and  the 
lirojierty  will  not  be  available. 

Propeities  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  irom  the  date  of  this 


Notice.  Homeless  assistance  proviilers 
interested  in  a  review  by  HUl)  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-027-7.388  for  detailed  instructions 
or  write  a  letter  to  Ann  Marie  Oliva  at 
the  address  li.sted  at  the  beginning  of 
this  Notice.  Included  in  the  recpiest  for 
review  should  be  the  projierty  addre.ss 
(including  zi])  code),  the  date  of 
|)ublication  in  the  ITuleral  Register,  the 
landholding  agency,  and  the  projiertv 
number. 

For  more  information  regartling 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  jilan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addi'esses;  Agriculture:  Ms. 
Brenda  U.arignan,  Dejiartment  of 
Agriculture,  Reiiorters  Building,  300  7th 
.Sti-eet  SW.,  Room  337,  Washington,  DU 
20024,  (202)  401-0787;  Const  Cuurd: 
Uommandant,  United  States  Uoasl 
Uuard,  Attn;  jennifer  Stomber,  2100 
Second  St.  SW..  Stop  7001,  Washington, 
DU  20.30.3-0001;  (202)  47.3-.3000;  U.SA; 
Mr.  Flavio  Feres,  Ueneial  .Services 
Administiation,  Office  of  Real  Fropertv 
Utilization  and  Disjiosal,  1800  f’  .Slreei 
NW..  Room  7040  Wa.shington.  DU 
2040.3,  (202)  .301-0084;  licalth  und 
Human  Services:  Ms.  I’hei'esa  M.  Ritta, 
Uhief  Real  Frojierty  Branch,  the 
Department  of  Health  and  Human 
.Services.  Room  .315-17.  Farklawn 
15uilding,  .3()00  Fisheis  bane,  Rockville. 
Ml)  208,37,  (301)  443-220.3;  Interior:  Mr. 
Michael  Wiighl,  Acijuisition  8:  Fro|)erty 
Management,  Dejiartment  of  the 
Interior,  1801  Fennsylvania  Ave.  NW., 
4lh  F’loor,  Washington.  DU  20000,  (202) 
2,34-.3.322;  (These  are  not  toll-free 
numbers). 

Dated:  l•'elIruarv  21.  2013. 

Mark  liihnsldii. 

Deputy  Assistant  Secretary  for  Speeded  Needs. 

TH  LK  V.  FFDERAL  SlJRtM.l  JS  PROIM'R  TY 
PROtiRAM  FEDERAL  RECISTER  REPORT 
FOR  0:i/01/2()13 

Suilalile/Availalile  Prii|ierti(!s 

Itnildine 

Caliroriiia 

\V.  ISraiicli  .Slalidii 
1HN31 

I  Iaji|i\’  (;ani|i  UA  ‘lOO.lO 
l.aiidlioldiiig  Ageiicv:  Agriculture 
Pr(i|ierty  Nuuilier:  1.32()131l)()1() 

.Stilt us:  I'lxcess 

Directidiis:  Bldg.  #  4()240()()3 
Udiuiueiits:  OIT-site  reiiuival  diilv;  0!)  si.; 
jiuuijiliduse:  1,3  vrs.  vacant:  deteridrated 

I'liiridii 
3  Iluildiugs 
tivergliides  Niifl  Piirk 
Miami  I'l. 
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Laiulliolding  A^caicy:  Inltalor 
l’i()])(!rly  Niimb(!i':  ()12()iai()()()2 
.Stains:  I'^xcnss 

nircclitnis:  ;t2!5A.  ;t2t58,  :54<) 

(loinnuaits:  OIT-sili;  removal  onlv:  si.  varies; 
deteriorated  conditions:  movement  of  these 
l)ld<>s.  may  resnil  in  comi)l(!l(!  disassemhiv: 
contact  Interior  lor  s|)ecilic  (hdails  ol  a 
properly 
Massachnsells 
24  Mnildings 

U.SCX:  Air  Station  (’.ape  (iod 
Monrne  MA  1)2542 
Landholding  Agency;  (’.oast  (inard 
Proi)erty  Nnmher:  H'»2()i:tl()()()2 
.Stains:  Lxcess 

rjir(!clions:  .51)4 !).  5(i43.  .5()(>4.  .5()52.  .531!). 
5327.  5331. 5332.  533H.  53()2.  5303.  5305. 
5373,  53!)1. 5054.  5()5!).  5077.  5073.  50H8. 
5091. 5094. 5095.  5423.  5375 
(iomments:  Oll-sile  j'emoval  only;  si',  varies; 
use  vari(!.s:  poor  conditions;  \\7in  nislricltul 
ai(!a:  c:onlacl  (ioast  (hiai'd  lor  info,  on  a 
s|Ku:il'ic  iJi'operty  &  acciissihility/rmnoval 
I'cupdi'mnents 
Ncihraska 

I'ormer  Omaha  (_Jlrs.  Depot 
2101  Woohvorih  Ave. 

Omaha  NL  00108 
Landholding  Agenev:  O.S.X 
I’rojxalv  Nnmh(!r:  54201310005 
.Stains:  .Snrplns 
(LSA  Nnmher;  7-D-Nl']-0530 
Diniclions;  Ollice  #1:  14.520  si.;  ol'lice  1(2: 
38.870  sL;  ollice  #3;  1  t.OOO  si.:  ollici!  #4; 
980  sL:  storage;:  7.488  sL:  ollice;  #5:  12.250 
sL;  e)riie:e;#0:  3.720  si.:  Twe)  (;;ile;he)nse;s:  507 
si.  e;ae:h 

Oe)mme;nls:  !)  Hleigs.  sits  e)n  7.25  ae:re;s; 
Aelmin/()irie:e;:  12  meens.  \'ae:anl:  te;  ae:e:e;ss 
e:e)e)reliiiide  \\788lh  Armv  Re;se;rve; 

(iejinniiinel  eent  e)l  I’l.  Me:(’.e)y.  \V1 
Oi'e;ge)n 

Diile;  Ke;siele;ne;e;  (1052) 

48743  Ihvv  395  N. 

Dale;  OK  97880 

Limelhe)leling  Age;ne:y;  Agriemllnre; 
l’re)pe;rty  Nnmher:  15201310001 
.Sl.'ilns:  Excess 

Oe)mme;nts:  894  sL:  resielential;  84+  me)ns. 
vacant;  re|)airs  nee;ele;d;  ashe;sle)s:  w/in 
e:emlre)lle;el  are;a:  e:e)ntae:t  Kange;r  Distrie:!  Ie)r 
iie;e;e;ssihilily 

D:de;  Duplex  (1057)  (1050) 

48743  llwv  3!)5  N. 

Diile;  OK  97880 

Liinelheileling  Age;ne:y:  Agrie:nltnre; 

Kre)pe;rly  Nnmhe;r;  15201310002 
.Still ns;  l']xe:i;ss 

(iomme;iils:  1.370  sL:  resiele;ntiid:  re;|)iiirs 
ne;eele;el;  \v/in  e:emlrolli;el  iire;a:  e:e)ntiie:l 
Kiingeir  District  lor  iie:e;e;ssihilitv 
Diile;  Ke;siele;ne:e;  (1058) 

48743  I  Iwy  395  N. 

Dale  OK  !)7880 

I.iinelheileling  Age;ne:y:  .'\grie:nltnre; 
l’re)pe;rly  Nnmhe;r:  15201310003 
Sleitns:  Exe:e;ss 

(iemimenls:  1.830  sL;  re;siele;nliiil;  84+  mems. 

vae:imt;  nnijeir  re;])iiirs  ne;e;ele;el:  iishe;ste)s 
Dale;  Ke;siele;ne:e;  ( 1059) 

48743  llwy  395  N. 

Diile;  OK  97880 

Liinelheileling  Age;ne;y:  Agrie:nllnre; 


l’re)])e;rlv  Nnnihe;r:  15201310004 
.Status;  Exe:e;ss 

(;emnne;nls:  1.830  sL:  re;.siele;nliiil;  84+  mems. 
vaeiiiiit;  inajeir  re;pairs  ne;e;ele;el:  iishe;sle)s:  \\7 
in  e:e)ntre)lle;el  iire;ii;  e:emliie:t  Kimge;r  Distrie:! 
leir  iie:e:e;ssihilily 
Dale;  Ke;siele;ne:e;  (1000) 

48743  llwv  3!)5  N. 

Dale;  OK  97880 

Liinelheileling  Age;ne:y:  Agrie:nllnre; 

Kre)])e;rty  Nnnihe;r:  15201310005 
Slat  ns:  Exe:e;ss 

(iemnnemis:  1.370  sL;  re;siele;nliiil;  84+  mems. 
Viie-.aiil;  reijiiiirs  ne;e;ele;el:  le;ael  .V:  asheisleis;  w/ 
ill  controlleel  are;a;  conlae.l  Kanger  Distrie;! 
leir  iie:e:essihilily 
Dale;  Ke;sieli;ne;e;  (1074) 

48743  I  Iwy  395  N. 

Hide  OK  !)7880 

Liinelheileling  Age;ne:y:  Agrie:nllnre; 

Kre)]je;rly  Nnmh'.;r:  15201310000 
.Stains:  Exe;e;ss 

(’.eimmeints:  1.480  sL;  re;sielenliiil:  84+  mems. 
vae:ant:  re;piiirs  ne;e;ele;el;  asheisleis;  w/in 
e:e)ntreille;ej  iire;a:  e:e)ntiie:t  Kiingeir  Distrie:!  I'eir 
iie:ce;ssihility 
Dale;  Ke;sieli;ne:e;  (1075) 

48743  llwv  395  N. 

Diile;  OK  9^180 

Liinelheileling  Agene:y:  Agrie:nllnre; 
l’reiiie;rty  Nnmhe;r;  15201310007 
.Sliitns:  Exe:e;ss 

(’.emnnemts:  1.480  sL:  reisielemtiiil  84  meins. 
Viie:iml:  reipiiirs  ne;e;ele;el;  iisheisteis;  w/in 
e:emlreille;el  iireia:  e:emtiie:l  Kange;r  Distrie:!  I'eir 
iie:e:e;ssihililv 
Hide;  Ke;siele;ne:e;  (1070) 

48743  llwv  395  N. 

Diile;  OK  9^)80 

Liinelheileling  Age;ne:y:  Agrie:nllnre; 

I’reipeirly  Nnnihe;r:  15201310008 
.Sliitns:  kixe'.eiss 

(’,eimmi;nts:  1.480  sL;  reisielemtiiil;  84+  mems. 
viie:iint;  reipairs  iie;e;ele;el;  w/in  e:einlreille;el 
iire;a;  e:einliie:l  Kiingeir  Distrie:!  I’eir 
ae:e:e;ssihilily 
Dale;  Ke;siele;ne:e;  (1082) 

48743  llwv  395  N. 

Dale;  OK  97880 

Liinelheileling  Agemcv:  Agricnllnre; 

Preipe;rl\’  Nnmheir:  15201310009 
.Stains;  Exceiss 

(’.emnnemts:  1.480  sL;  reisielemtiiil;  84+  mems. 
viie:anl:  niiijeir  re;paii's  ne;e;ele;el:  iisheisleis:  w/ 
in  ceintreille;el  areia;  ceintae:!  Kiingeir  Distrie:! 
leir  iie;e:e;ssihilily 
Diile;  Ke;siele;ne:e;  (1083) 

48743  llwv  395  N. 

Dale;  OK  97880 

Liinelheileling  Age;ne:v;  Agrie:nllnre; 

I’reipeirty  Nnmheir:  15201310010 
.Status:  Exe:e;ss 

Oeimmemts:  1.480  sL:  reisielemtiiil;  84+  mems. 
viii'.iint;  reipairs;  asheisliis;  w/in  e:emlreille;el 
iire;ii:  e:iinliii:t  Kiinge;r  Distrie:!  leir 
iie:e:e;ssihility 
Hide;  Ke;siele;ne:e;  (1000) 

48743  llwv  395  N. 

Dale;  OK  97880 

Liinelheileling  Agemcv:  Agrie:nltnre; 

Kreipeirly  Nnmhe;r:  15201310011 
.Status:  Exe:e;ss 

(iemnnemts:  084  sL;  re;siele;iiliid:  120  mems. 
viie;anl;  reipairs  neieieleiel;  leiael  hiiseiel  paint; 
w/in  cemireilleiel  iireia;  e:einlae:t  Kiingeir 
Distrie:!  leir  iie:e:e;s.sihililv 


Dale;  Meielnlar  (1098) 

48743  llwv  395  N. 

Diile;  OK  97880 

Liinelheileling  Age;ne:v:  Agrie:nllnre; 

I’reipeirly  Nnmheir:  15201310012 
.Sliitns:  Exi:e;ss 

Oeimme;nls;  1.344  sL;  reisielemtiiil;  84+  meins, 
viieiiint:  lair  e:einelitieins;  asheisteis;  w/in 
e:eintreille;el  iireia;  e:einliie:l  liingeir  Distrie:!  I'eir 
iie:e:e;ssihilily 
Dale;  Ihinkheinse;  (1319) 

48743  llwv  395  N. 

Dale;  OK  97880 

Liinelheileling  Age;ne:y:  Agriemllnre; 
l’rei]ie;rty  Nninhiir:  15201310013 
.Stains:  Exe:e;ss 

(ieimnumis:  2.024  sL:  reisielemtial;  84+  meins. 
vae:ant:  fair  ceinelitieins:  asheisteis;  w/in 
e:einlreille;el  artia;  e:einliicl  Kangeir  District  leir 
ae:e;e!ssihility 
Dale;  (kinige; 

48743  llwv  395  N. 

Dale;  OK  97880 

Liinelheileling  Agi;ne:y;  Agriculture; 

Preipeirlv  Nnmheir:  15201310014 
.Stiilns:  Exe:e;ss 

(ieimniemts:  300  sL:  steiragei;  84+  meins. 

vae:iint;  geieiel  e:emelitieins;  mineir  reipairs:  w/ 
in  e:eintreilli;el  iire;ii:  e:eintiie:l  Kiingeir  Distrie:! 
leir  iie:e:e;ssihilitv 
Dale;  Kangeir  .Sliiliein  (2002) 

48743  llwv  395  N. 

Dale;  OK  97880 

Liinelheileling  Age;ne:y:  .\grie:nltnre; 

Preipeirlv  Nnmheir;  15201310015 
.Stiilns:  Exceiss 

(ieimmeints:  1.708  sL;  sleinigei:  84+  mems. 
vaeianl:  peieir  e;einelilieins:  iisheisleis:  w/in 
e:emlreille;el  iire;a;  e:einliie:l  Kiinge;r  Distrie:!  leir 
iie:e:e;ssihilil  V 

Dale;  D.K.  Ke;side;ne:e;  (1002) 

48743  llwv  3!)5  N. 

Dale;  OK  !)7880 

Liinelheileling  Age;ne:y;  Agrie:nltnre; 

Preipeirlv  Nnmheir;  15201310018 
.Sliitns:  Exe:e;ss 

(ieimmemts:  1.830  sL;  reisielemtiiil:  84+  meins. 
viie:iint;  nnijeir  reipiiirs  neieieleiel;  asheisteis;  w/ 
in  e.tintreilleiel  areiii;  e:eintae:t  Kiingeir  Distrie:! 
leir  iie:e:e;ssihililv 

Suitalile/l'navailahle  Preipurties 
Ihiil(lin<’ 

Neirth  (iareilina 

Olel  Le;giie:v  'I’eiweir  Site; 

43082  (iape;  PeiinI  (iampgreiniul  Kel. 

Ihixlein  NO  27920 
Liinelheileling  Agemeiy:  (LSA 
Preipeirlv  Nnmheir:  54201310000 
.Stiilns:  Exceiss 

(kSA  Nnmheir:  4-U-NO-0739A15 
Oeimmeints:  4()2sl.  e;le;e;treinie:s:  lair  e:einditieins 

liiisiiilahle;  Preipiirtieis 

/Ini/f/ing.s 

Miirvliinel 

■ri8  K  'r21 
Animal  (iemleir 
Die:ke;rsein  MD  20837 
Liinelheileling  Age;ne:v:  I II LS 
Preipeirly  Nnmheir:  57201310001 
.Status:  linniilizeiel 

(’.eimmemts:  Leicateiel  ein  se:ie;ntilic  re;se;iire:li 
e:am]ins;  inihlie;  aeiceiss  elemieiel  8;  nei 
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iilliTiialivc!  iiuMliod  lo  <>ain  acctiss  w/out 
i:c)in|)n>misin}{  iiat'l  sinairity 
Riiasons:  .Scuairiut  Ania 

\Vyoinin}> 

I'in?  I)is|)ali:li 
.121. a  Diify’lohy  Dr. 

(axly  \YY  K2414 

laiii(lliol(liii»  .Xj’cncy:  .Xf’riiailliiii! 

I’n>|)<?rlv  Nniiilxrr:  1.52(11310017 
.Stains:  lliuitili/.(ul 

(lonmuails:  laicalnd  \\7in  rcslriclnd  area; 
public  acc(!ss  denied  K:  no  altianalive 
iiKdhod  lo  f^ain  acc(!ss  \\7oul  (:oin|)roinisin” 
nal'l  se(airily:  ‘I0‘’o  ol'  properly  locabul  on 
an  airport  rnnwav 

Reasons:  .Scaaired  Area.  Within  airi)orl 
runway  t;lear  xoiu? 

II'K  Doc.  2Ui:i-0443.5  l  iled  2-2K-i;i:  8:4.5  iim| 
BILLING  CODE  4210-67-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5674-N-02] 

Notice  of  HUD-Held  Multifamily  & 
Healthcare  Loan  Sale,  Second  Offering 
(MHLS  2013-1) 

agency:  Oliice  ol  tlie  Assistant 
.Secretary  for  Housing — Federal  Housing 
(loininissioner.  I  tUD. 

ACTION:  Notice  of  .sale  of  inortgagr;  loans. 

SUMMARY:  rids  notice  announces  HlIH’s 
intcnition  to  sidl  cintain  nnsiihsidized 
healthcare  mortgage  loans,  without 
Fcuieral  Housing  Administration  (FHA) 
insnranci!.  in  tlic!  second  offering  of  a 
competitive,  open  auction  (MHL.S  201. 3— 
1).  Differing  from  past  offmings.  this 
sale  will  he  conducted  as  an  Fnglish 
auction.  This  notice  also  de.scrihes 
gimerallv  the  bidding  jiroctiss  for  the 
sale  and  certain  jiersons  who  are 
ineligible  to  hid. 

DATES:  A  Bidder's  Information  Package 
(BIB)  was  made  available  to  (pialified 
hiddtirs  on  Fiihrnarv  20.  2013.  Bids  for 
tlie  loans  must  he  submitted  on  the  hid 
date  of  March  0.  2013.  HUD  anticipat(;s 
that  awards  will  he  made  on  or  before 
March  7.  2013.  (dosings  are  expected  to 
take  place  between  March  11  and  20, 
2013. 

ADDRESSES:  To  become  a  (pialified 
bidder  and  receive  the  BIB.  jirosjiective 
bidders  must  conijilete.  execute,  and 
submit  a  (Confidentiality  Agreement  and 
a  (Qualification  Statement  accejitahle  to 
HUD.  Both  documents  will  he  available 
on  the  HUD  Web  site  at  u  inv./it/f/.gov/ 
lh(ih)(ins(il(;s.  Blease  mail  and  fax 
executed  documents  to  KFMA  Advi.sors: 
KI-CMA  Advisors,  c/o  The  Debt 
I'Cxchange.  133  Federal  Street.  10th 
Floor.  Bo.ston,  MA  02111.  Attention: 
ML.S  2013-1  .Sale  (Coordinator.  Fax:  1- 
078-007-8007. 


FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Lucev,  De|)uty  Director,  A.sset  .Sales 
Office.  Room  3130.  U..S.  De|)arlment  of 
Housing  and  Urban  Development.  431 
.Seventh  .Street  .S\V.,  Washington.  D(C 
20410-8000;  telejihone  202-708-202.3, 
extension  3027.  Hearing-  or  sjieech- 
impaired  individuals  may  call  202-708- 
4304  (TTY).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  HUD 
announces  its  intention  to  .sell,  in  a 
.second  (dfering  in  MHL.S  2013-1. 
certain  unsuhsidized  mortgage  loans 
(Mortgage  Loans)  secured  hv  two 
healthcare  properties  located  in  Texas. 
The  Mortgage  l.oans  are  non-jierforming 
mortgage  loans.  The  li.sting  of  the 
Mortgage  Loans  is  included  in  the  BIB. 
rhe  Mortgage  Loans  will  he  .sold 
without  FHA  insurance  and  with 
.servicing  relea.sed.  HUD  will  (dfer 
(jualified  bidders  an  opportunity  to  hid 
comjietitively  on  the  Mortgage  Loans. 

Qualified  bidders  mav  submit  bids  on 
both  Mortgage  Loans  or  may  hid  on 
individual  loans.  A  mortgagor  who  is  a 
(pialified  bidder  may  submit  an 
individual  hid  on  its  own  Mortgage 
Loan.  Interested  Mortgagors  should 
review  the  Qualification  .Statement  lo 
determine  whether  they  may  also  he 
(digihle  to  (pialifv  to  submit  bids  on  one 
or  more  ])o()l.s  of  Mortgage  Loans  or  on 
individual  loans  in  MHLS  2013-1. 

The  Bidding  Broce.ss 

rhe  BIB  de.scrihes  in  detail  the 
lirocedure  for  bidding  the  second 
offering  for  MHL.S  2013-1.  The  BIB  also 
includes  a  standardized  non-negotiahle 
loan  sale  agreement  (Loan  .Sale 
Agreement). 

As  part  of  its  hid.  each  bidder  must 
submit  a  minumim  deposit  of  S23.000 
HUD  will  evaluate  the  bids  .submitted 
and  determine  the  successful  bids  in  its 
sole  and  absolute  discretion.  If  a  bidder 
is  successful,  the  bidder's  deposit  will 
he  non-refundahle  and  will  he  applied 
toward  the  purchase  price.  De])().sits  will 
he  returned  to  unsnccessfnl  bidders, 
(dosings  are  expected  to  take  place 
between  March  11  and  March  20.  2013. 

These  are  the  essential  terms  of  sale. 
The  Loan  .Sale  Agreement,  which  is  he 
included  in  the  BIB,  contains  additional 
terms  and  details.  To  ensure  a 
c()m])etilive  bidding  proce.ss,  the  terms 
of  the  bidding  proce.ss  and  the  Loan  .Sale 
Agreement  are  not  subject  lo 
negotiation. 

Due  Diligence  Review 

The  BIB  de.scrihes  the  due  diligence 
jirocess  for  reviewing  loan  files  in 
MHL.S  2013-1.  Qualified  bidders  will  he 
able  to  acce.ss  loan  information  remot(dv 


via  a  high-s])ee(l  Internet  connection. 
Further  information  on  ])erforming  due 
diligence  review  of  the  Mortgage  Loans 
is  provided  in  the  BIB. 

Mortgage  Loan  Sale  Policy 

HUD  reserves  the  right  to  add 
Mortgage  Loans  to  or  delete  Mortgage 
Loans  from  MHL.S  2013-1  at  any  time 
jirior  to  the  Award  Date.  HUD  al.so 
reserves  the  right  to  reject  any  and  all 
bids,  in  whole  or  in  ])arl.  without 
prejudice  to  HUD's  right  to  include  any 
Mortgage  Loans  in  a  later  sale.  Mortgage 
Loans  will  not  he  withdrawn  after  the 
Award  Date  except  as  is  specifically 
provided  in  the  Loan  .Sale  Agreement. 

This  is  a  sale  of  unsuhsidized 
mortgage  loans,  inirsuant  to  .Section 
204(a)  of  the  Dejiartments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Approjiriations  Act  of  1907, 

(12  U..S.(:.  1713z-lla(a)). 

Mortgage  Loan  Sale  Procedure;  New 
OfTering  Format 

HUD  selected  a  conpietitive  sale  as 
the  method  to  sell  the  Mortgage  Loans. 
This  method  of  sale  ojitimizes  HDD's 
return  on  the  sale  of  these  Mortgage 
Loans,  affords  the  greate.st  oi)])ortunity 
for  all  (pialified  bidders  lo  hid  on  the 
Mortgage  Loans,  and  provides  the 
(piickest  and  most  efficient  vehicle  for 
HUD  lo  dispo.se  of  the  Mortgage  Loans. 
Differing  from  past  offerings,  this  .sale 
will  he  conducted  as  an  Fnglish  auction. 
Details  of  the  auction  proce.ss  are 
provided  in  the  BIB. 

Bidder  Eligibility 

In  order  to  hid  in  the  sale,  a 
prosjiective  bidder  must  comjilete, 
execute  and  submit  both  a 
Uonfidentialitv  Agreement  and  a 
Qualification  Statement  accejitahle  to 
HUD.  The  following  individuals  and 
entities  are  ineligible  to  hid  on  any  of 
the  Mortgage  Loans  included  in  the 
second  offering  for  MHL.S  2013-1; 

1.  Any  emiiloyee  of  HUD.  a  member 
of  such  employee's  household,  or  an 
entity  owned  or  controlled  by  any  such 
employee  or  member  of  such  an 
emplovee's  household; 

2.  Anv  individual  or  entitv  that  is 
debarred,  susjiended,  or  excluded  from 
doing  business  with  HUD  pursuant  to 
Title  24  of  thefiode  of  Federal 
Regulations.  Bart  24,  and  Title  2  of  the 
(lode  of  F'ederal  Regulations.  Bart  24; 

3.  Any  contractor,  subcontractor  and/ 
or  consultant  or  advisor  (including  any 
agent,  employee,  partner,  director, 
jirincipal  or  affiliate  of  any  of  the 
foregoing)  who  jierformed  services  for, 
or  on  behalf  of,  HUD  in  connection  with 
MHL.S  201.3-1; 
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4.  Any  individual  who  was  a 
])rin(:ipal.  ])artn(!r.  dinictor,  agent  or 
ein|)loyee  of  any  entity  or  individual 
descriluid  in  snl)i)aragrai)h  3  above,  at 
any  time  during  which  the  entity  or 
individual  ])erfonned  services  for  or  on 
luihalf  of  HUD  in  connection  with 
MllLS  201.3-1; 

Any  individual  or  entitv  that  uses 
the  services,  directly  or  indirectly,  of 
anv  per.son  or  entity  ineligible  under 
snhi)aragra])hs  1  through  4  above  to 
assist  in  ])re|)aring  any  of  its  bids  on  the 
Mortgage  Loans: 

0.  Any  individual  oi'  (mtity  which 
emi)loys  or  uses  the  services  of  an 
einployet!  of  HUD  (other  than  in  such 
eni])lovee’s  official  ca])acity)  who  is 
involved  in  MHLS  2013-1: 

7.  Any  affiliate,  princi])al  or  employee 
of  any  ])erson  or  entity  that,  within  the 
two-yoar  ])eriod  i)rior  to  March  1, 2013. 
.serviced  any  of  the  Mortgage  Loans  or 
j)(;rformed  other  services  for  or  on 
luihalfof  HUD: 

8.  Any  contractor  or  subcontractor  to 
HUD  that  otherwise;  had  acce.ss  to 
information  concerning  the;  Mortgage 
Loans  on  behalf  of  HUD  or  provided 
.s(;rvice.s  to  any  ])erson  or  entity  which, 
within  the  two-y(;ar  j)eriod  prior  to 
March  1,  2013,  had  acce.ss  to 
informatie)!!  with  r{;si)ect  to  the 
Mortgage  Loans  on  behalf  of  HUD; 

t).  Any  employee,  office;!'.  elire!cte)r  e)r 
any  e)the;r  perseen  that  ])re)vieie;s  e)r  will 
j)re)viele;  se;rvie;es  te)  the;  pote;ntial  hieleler 
with  re;s])e;e:t  te)  .sne:h  Me)rtgage;  Le)ans 
ehiring  any  warranty  ])e;rie)el  e;,stal)lishe;el 
for  the;  Leean  Sale,  that  se;rvie:e;el  any  e)f 
the;  Mortgage;  Loans  e)r  perfen'ineel  eether 
se;rvie:e;.s  feer  e)r  e)n  he;hiilf  e)f  HUD  e)r 
within  the  twe)-ye;ar  ])e;rie)el  prieer  te) 
Mare;h  1, 2013.  provieleel  se;rvie:e;.s  to  any 
pe;r.se)n  or  entity  whie:h  se;rvice;el. 
])erfe)rmeel  servie.es  e)r  e)the;rwise  hael 
ace:e.s.s  to  inlbrmation  with  re.spe;e:t  to  the 
Me)rtgage  Loans  fe)r  e)r  e)n  behalf  e)f  1  lUD; 

10.  Any  me)rtgagor  e)r  e)pe;rator  that 
faile;el  to  submit  te)  HUD  e)n  or  betbre 
()e:te)l)e;r  31,  2012,  aneliteel  financial 
statements  Ibr  fi.se:al  years  2000  thre)ugh 
2012  (fbr  .sue:h  time;  as  the;  proje;e:t  has 
been  in  e)i)e;ratie)n  or  the;  pre)si)e;e:tive 
hieleler  se;rve;el  as  e)))e;rate)r,  if  less  than 
thre;e;  (3)  years)  tbr  a  pre)je;e;t  .seeairing  a 
Meertgage  Loan: 

11.  Any  inelivielnal  e)r  entity,  ;mel  anv 
Re;late;el  Peirty  (as  sue:!)  te;rm  is  elefineel  in 
the;  Qnalifie:atie)n  .Statement)  e)f  sne:h 
inelivielnal  or  entity,  that  is  a  me)rtgage)r 
in  ;my  e)f  llUD’s  mnltilamilv  anel/e)r 
he;althe:are;  housing  preegrams  anel  that  is 
in  ele;faiilt  nneler  sue:!)  meertgage;  le)an  e)r 
is  in  vie)latie)n  e)f  any  re;gnhite)ry  e)r 
business  agre;e;ment.s  with  HUD  anel  fails 
te)  cure;  snedi  ele;fault  e)r  vie)latie)n  by  ne) 
later  than  Fehrnarv  28.  2013. 


The;  Qnalifie:atie)n  .Statement  pre)viele;s 
further  ele;tail.s  pertaining  te)  eligibility 
re;einire;me;nt.s.  Pre).spe;e:tive;  l)ielele;r.s 
she)nlel  e'.are;fnlly  re;vie;w  the; 
Qnalifie:atie)n  .State;me;nt  te)  ele;te;rmine; 
whether  the;y  ;ire;  eligible  te)  submit  hiels 
e)n  the;  Meertgeige;  Le)ans  in  the;  .se;e:e)nel 
e)ffe;ring  ibr  MllLS  201.3-1. 

Freedom  of  Information  Act  Reejuests 

HUD  re;,se;rve;s  the;  right,  in  its  .se)le;  anel 
ah,se)lute;  eiise:re;lie)n.  te)  eli.se:le).se; 
infe)rmatie)n  re;gareling  MHL.S  2013-1. 
inedneling,  hut  ne)t  limite;el  to.  the 
ielenlity  e)f  any  .sne:e:e;.ssfnl  hieleler  anel  its 
hiei  prie.e  e)r  hiel  i)e;re:e;nlage  leer  any  i)e)e)l 
e)f  beans  eer  inelivielnal  bean,  npeen  the; 
e:b)sing  of  the;  sale  of  all  the;  Meertgage; 
Leeans.  Even  if  HUD  e;b;cl.s  met  to 
l)ut)lie:lv  eliscbese  anv  inlbrinatie)!) 
re;lating  te)  MHL.S  2013-1,  HUD  will 
have;  the  right  to  eli.se;b).se  any 
inlbrmation  that  HUD  is  eehligateel  tee 
eli.se:b).se;  jeursnant  te)  the  Fre;e;eb)m  e)f 
Inlbrinatie)])  Ae:t  anel  all  re;gulatie)ns 
])re)mnlgate;el  the;re;uneb;r. 

Scope  of  Notice 

This  ne)tie:e;  ii))])lie;s  tee  the;  se;e:e)nel 
eeffering  tbr  MHL.S  2013-1  anel  eleees  neet 
e;.stal)lish  HUD’s  ])e)lie;y  Ibr  the;  sab;  e)f 
eetlier  meertgage;  beans. 

lliit(;(l:  I''(!l)iii;irv  2(),  201  ;i. 

I.aiii'ii  M.  Marin, 

Aclin;^  (.'tviwral  Di-piilv.  Assistant  Sacrotarv 
for  I  lonsin;^. 

II'K  Doc.  2in;!-e)4«1(i  Filed  2-2»-i;!:  K:4.")  am) 
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DEPARTMENT  OF  THE  INTERIOR 

U.S.  Geological  Survey 

[USGS-GX1 3LR000F601 00] 

Agency  Information  Collection 
Activities:  Comment  Request  for  the 
Production  Estimate  (2  Forms) 

AGENCY:  U..S,  Ge;e)b)gie;al  .Survey  (U.SU.S), 
lulerieer. 

ACTION:  Ne)tle:e;  eef  au  e;xte;usie)u  of  a 
e;urre;utly  ajepreeveel  iulbrmatieeu 
e:e)lb;e:tiou  (1028-00().'5). 

summary:  We;  (the  U.S(LS)  will  a.sk  the; 
Offie:e;  e)f  Mauagemeait  auel  Bnelget 
(OMB)  tee  appreeve;  the;  iulbrmatieeu 
e:e)lle;e:tie)U  re;epie;.st  (ICiR)  ebe.se.riheel 
hebew.  This  e:e)lb;e:tie)n  e;e)u.sists  eef  2 
fbrius.  The;  e:e)lb;e:tie)u  is  a  re;vi.sie)u  with 
a  title  e;hauge;  l)e;e::m.se;  it  ine:lneb;s  the; 
pre;vie)ns  transfer  eef  U.SU.S  Feerm  0- 
4142-Q  tee  Inlbrmation  Cie)lb;e:tie)n  1028- 
0002.  As  re;e|uire;el  ley  the;  Paperweerk 
Reelneition  Ae:t  (PRA)  eef  lOO.'e,  anel  as 
jeart  of  eenr  ceentinning  effeerts  tee  re;elne:e 
jeaperweerk  anel  reesjeeenelent  hnrelen,  we 


invite;  the;  ge;ne;ral  ])nl)lie;  anel  eether 
Feelera!  age;ne:ie;.s  te)  take;  this 
eeiepeertimity  to  e:e)mme;nt  een  this  lUR. 

'I’liis  e:e)lb;e:tie)n  is  se:he;elub;el  te)  e;x|)ire; 
een  jiily  31. 2013. 

DATES:  fee  ensure;  that  veenr  e;e)mme;uts 
een  this  Ki  are;  e;e)nsieb;re;el,  we;  must 
re;e:e;ive;  them  een  eer  l)e;fe)re;  April  30. 

2013. 

ADDRESSES:  Plea.se;  submit  a  e;e)|)v  eef 
yeeur  e:e)nuue;nt.s  tee  the;  Inlbrinatie)!) 
Ue)lb;e:tie)!)  (ilearane:);  ()ffie:e!r.  U..S. 
Ueieelogie'.al  .Survey,  12201  .Snnri.se  Valb;y 
Drive,  Mail  .Steep  807,  Reesteen.  VA  20102 
(neail):  703-048-7105)  (fax):  eer 
siub(i}o(:h@iis<’s.gov  (eneail).  Refereeneie; 
Inlbrneatieen  (;olb;e:tie)!)  1028-000.')  in  the 
snhjeeed  line. 

FOR  FURTHER  INFORMATtON  CONTACT: 

.Shonta  E.  Osheerne  at  703-048-7000 
(tebipheene):  sosl)orn(i@usgs.aov  (eneail): 
eer  ley  niail  at  U..S.  Ueologie.al  .Snrveiy, 

OO.I  Natieenal  Centea',  12201  .Snnri.se 
Valley  Drive,  Reiston.  VA  2015)2. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  e:e)lb;e:tie)!)  is  neieeleel  tee  jereevieb; 
elati!  een  neiner.il  jereeelneitieen  feerannu;!! 
rejeeerts  pulelisheel  ley  exemneeeelity  leer  n.se 
ley  Ueevernneent  ageaeeiiei.s,  Ueengrei.ssieenal 
e)ffie:e;.s.  e;elne:atie)!)al  institntieens. 
re;se;are:h  eergani/.atieens.  finaneaal 
institntieens.  exensnlting  firnes.  inelnstrv. 
ae:iieb;!))ii!.  anel  the;  ge;!)e;n!l  pnhlie;.  This 
inlbrneatieen  will  he;  pulelisheel  in  the 
“Mine;)'<!l  Ueeneneeeelity  .Simeneeniees,”  the; 
first  prelineinarv  p)!lelie:atiee!)  tee  furnish 
eestineatees  e:eeve;ri!)g  the;  previeens  year's 
neenfnel  neineral  inehistry. 

II.  Data 

OMB  (Control  Niiinhar:  1028-000.'). 
Form  \himh(;rs:  5)-4042-A  anel  5)- 
4124-A. 

THIo:  Pre)elne:tie)!)  Estineate. 

Tvpo  of  Hoqiiost:  Extensieen  eef  a 
e;urre;!)tly  ajejereeveel  e;eelb;e:tie)!). 

Affoctod  Public:  Private  se;e:teer:  U..S. 
neenfnel  neinenils  preeelne;e;r.s. 

Bespondent  Obligation:  Veehmtary. 
Frcrjucncy  of  Collection:  Annuielly. 
Fstimoted  Number  of  Annual 
Besponses:  1,014. 

Anmud  Burden  Hours:  AtKi  heeurs.  We 
e;x])e;e;t  lee  re;e:e;ive;  1.014  annual 
respeensees.  We;  estineate;  an  avenige;  eef  1 .3 
neinntees  per  reespeeeese. 

Estimated  Beporting  and 
Becordkeeping  “Non-l lour  Cost” 
Burden:  We;  heive  neet  ieb;!etifie;el  any 
“neen-heenr  e:e).st’'  hnrelens  as.seee:iateel 
with  this  e:eelb;e;tie)!e  eef  inlbrneatieen. 

Public  Disclosure  Stedement:  The;  PRA 
(44  U..S.(;.  O.IOl.  e;t  se;e].)  preeviebes  that  an 
age!ee:y  neav  neet  e:e)!eelne;t  eer  speeuseer  a 
e:e)lb;e;tiee!e  eef  inlbrneatieen  nnbe.ss  it 
elisjelays  a  e:e!rre;!etly  valiel  OMB  e:e)!etreel 
nunelee;!'  anel  eaerreaet  expiratieen  ebite. 
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III.  Requiast  for  (Comments 

(A)mnun}ts:  We  are  .soliciting 
coininents  as  to:  (a)  Whether  the 
jnoposed  collection  of  information  is 
necessary  for  the  agiancv  to  perforin  its 
duties,  including  whether  the 
information  is  u.sehd;  (h)  the  accuracy  of 
the  agency’s  estimate  of  the  hnrden  time 
to  the  propo.sed  collection  of 
information:  (c)  how  to  enhance  the 
(|naiity.  nsefidness.  and  clarity  of  the 
information  to  he  collected:  and  (d)  how 
to  minimize  the  hnrden  on  the 
resjMmdents.  including  the  n.se  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Plea.se  note  that  the  ixmiments 
snhmitted  in  response  to  this  notice  are 
a  matter  of  public  record.  Before 
including  yonr  aildress.  phone  ninnher. 
email  address,  or  other  personal 
identifying  information  in  your 
comment,  yon  should  he  aware  that 
your  entire  comment,  including  your 
personal  identifying  information,  may 
Im!  made  publicly  ayailahle  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  jiersonal  identifying 
information  from  public  reyiew.  we 
cannot  guarantee  we  will  he  able  to  do 
.so. 

|ohii  II.  DeYoung.  |r.. 

OmH'tor.  Xdtiandl  Minurals  Inforindtion 
('.vdldr.  I  '..S’.  (i(‘dl()<ii(:dl  Suncy. 

|1R  I)<h;.  201;I-047,^4  I'ilod  2-:'K-i:i;  K:4."»  iiin) 
BILLING  CODE  4311-AM-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

[NPS-WASO-NAGPRA-12278;  2200-1 100- 
665] 

Notice  of  Inventory  Completion: 
Washington  State  Parks  and 
Recreation  Commission,  Olympia,  WA 

agency:  National  Park  Seryice.  Interior. 
ACTION:  Notice. 

summary:  The  Washington  .State  Parks 
and  Recreation  Commission  has 
completed  an  inyentory  of  human 
remains,  in  consultation  with  the 
appropriate  Indian  tribes,  and  has 
determined  that  theie  is  a  cultural 
airdiation  between  the  hnman  remains 
and  present-day  Indian  tribes. 
RejiriLsentaliyes  of  any  Indian  tribe  that 
helieyes  it.self  to  he  culturally  alTiliated 
with  the  human  remains  may  contact 
the  Washington  .State  Parks  and 
Rix;reation  ('.ommission.  Repatriation 
the  human  remains  to  the  Indian  tribes 
.stated  below  may  occur  if  no  additional 
claimants  come  forward. 


DATES:  Repre.sentatiyes  of  any  Indian 
tribe  that  helieyes  if  has  a  cultural 
affiliation  with  the  human  niinains 
should  contact  the  Washington  .Stale 
Parks  and  Recreation  Commission  at  the 
address  below  by  Ajiril  1 . 201 3. 
ADDRESSES:  Alicia  W'oods.  Washington 
.State  Parks  and  Recrinifion  ('.ommission. 
P()  Box  42().'')0.  Olympia.  WA  OO.'lOd- 
20.50.  telephone  (300)  002-0030. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
here  gixen  in  accordance  with  the 
Natiye  American  Crayes  Protection  and 
Repatriation  Act  (NACPRA).  2.5  U..S.(]. 
3003.  of  the  completion  of  an  inyentory 
of  human  remains  in  the  possession  of 
the  Washington  .State  Parks  and 
Recreation  Commi.ssion.  The  human 
remains  were  remo\’etl  from  Decejition 
Pass  .State  Park,  Fidalgo  Island.  .Skagit 
(iounty,  WA. 

This  notice  is  published  as  jiart  of  the 
National  Park  .Seryice's  administratiye 
responsibilities  under  NACPRA.  25 
II..S.(].  3003(d)(3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Natiye 
American  hnman  remains.  The  National 
Park  .Seryice  is  not  responsible  for  the 
determinations  in  this  notice. 

Consultation 

A  detailed  asse.ssment  of  the  human 
remains  was  made  by  Washington  .State 
l^irks  and  Recreation  (Commission 
profe.ssional  staff  in  consultation  with 
representatiyes  of  .Samish  hulian  Nation 
(lireyiously  listed  as  the  .Samish  Indian 
Tribe.  Washington):  .Sauk-.Suiattle 
Indian  Tribe:  and  the  .Stillaguamish 
Tribe  of  Indians  of  Washington 
(preyiously  listed  as  the  .Stillaguamish 
frihe  of  Wa.shington).  The  following 
tribes  were  inyited  to  consult  hut  did 
not  jiarficijiate:  (Confederatiid  Tribes  and 
Bands  of  the  Yakama  Nation  (deferred, 
with  a  reipiest  to  he  kept  informed): 
(Confederated  Tribes  of  the  Colyille 
Reseryation  (deferred):  Lummi  Tribe  of 
the  Lummi  Reseryation  (deferred): 
.Swinomish  Indians  of  tin;  .Swinomish 
Reseryation  of  Washington  (absent  at 
consultation):  Tulalip  Tribes  of 
Washington  (|)reyiously  li.sted  as  the 
Tulalip  Tribes  of  the  Tulalij) 
Re.seryation,  Washington)  (re|)eatedly 
contacted  without  succe.ss):  and  the 
ll|)])er  .Skagit  Indian  Tribe  (ah.sent  at 
consultation). 

History  and  Description  of  the  Remains 

In  1(178,  human  remains  re])resenting. 
at  minimum,  one  indiyidual  were 
inadyertently  discovered  by  park 
visitors  within  the  Bowman  Ihiv  area  of 
Deception  Pass  .State  Park  on  Fidalgo 
Island,  in  .Skagit  (County,  WA.  This 


burial  is  adjacent  to  site  4.5-.SK-8.  hut 
outside  the  site  boundaries  and  buffer 
zone.  No  known  indiyiduals  were 
identified.  No  as.sociated  funerary 
objects  are  iiresent. 

Between  )ulv  23  and  2(i.  1978,  the 
human  remains  were  investigated  by  the 
.Skagit  (County  .Sheriff  and  (Coroner  who 
determined  the  remains  were 
“antiiinital  and  not  of  recent  origin." 
and  removed  the  visible  human 
remains.  During  that  same  year,  the 
Washington  .State  Office  of  Public 
Archaeology  (hereinafter  OPA).  at  the 
Wa.shington  .State  Parks’  request, 
examined  the  burial  site  and  discovenul 
additional  human  remains.  An  OPA 
consultant  and  Wa.shington  State  Parks 
staff  contacted  the  .Swinomish  Indians 
of  the  Swinomish  Reservation  of 
Wa.shington  and  the  .Samish  Indian 
Nation  (])reyiou.sly  listed  as  the  .Sami.sh 
Indian  Tribe.  Washington)  about  the 
remains. 

A  jibysical  anthropologist  examined 
the  remains  and  determined  them  to  he 
of  Native  American  descent  based  on 
cranial  and  dental  morphological 
characteristics.  Bowman  Bay  is  within 
the  Iratlitional  territory  of  the  .Samish, 
.Sauk-.Suiattle.  .Skagit.  .Stillaguamish, 
and  .Swinomish  jieojile.  Lthnographic 
data  provided  by  early  travelers  and 
visitors  to  the  area,  as  well  as 
archaeological  surveys  and  excavation 
reports,  document  regular  use  of  the 
area,  iiredominantly  by  the  .Samish 
Indian  Nation  (previously  listed  as  the 
.Samish  Indian  Tribe,  Wa.shington)  and 
the  .Swinomish  Indians  of  the 
.Swinomish  Reservation  of  Washington. 
In  consultation,  the  .Sank-.Suiattle  Indian 
Tribe  provided  hi.storic:al  information 
about  generations  of  family  memhers 
living  in  the  area  and  ritual  u.se  of  the 
area  in  vision  (juests  and  spirit  songs. 
The  .Stillaguamish  Tribe  of  Indians  of 
Washington  (previously  listed  as  the 
.Stillaguamish  Tribe  of  Washington) 
jirovided  written  evidence  of  geographic 
and  kinshi])  ties  to  the  area,  as  well  as 
oral  traditional  and  historical  evidence, 
and  ex])ert  opinion  linking  the  tribe  to 
the  location.  Based  on  geographic  and 
kinshi])  evidence  ])royided  at 
consultation,  Washington  .State  Parks 
staff  also  determined  a  cultural 
affiliation  of  the  human  remains  with 
the  .Skagit  j)eople  and  the  .Snohomish 
people  (which  are  represented  today  by 
the  .Swinomish  Indians  of  the 
.Swinomish  Reservation  of  Washington 
and  the  Tulali])  Tribes  of  Washington 
(preyiously  li.st(*d  as  the  Tulalij)  'Tribes 
of  the  Tulalip  Reservation,  Washington), 
respet;tiyely). 
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Determinations  Made  by  the 
VVasliington  State  Parks  and  Recreation 
(Commission 

Officials  of  the  Washington  State 
Parks  and  Recreation  Oonnnission  liave 
determined  tiiat: 

•  Pursuant  to  25  IJ.S.O.  3001(9),  the 
human  nmiains  (lescrih(Ml  in  this  notice 
r(!|)i(!sent  the  physical  remains  of  one 
individual  of  Native  American  ancestrv. 

•  Pursuant  to  25  IJ.S.O.  3001(2).  there 
is  a  relationshi])  of  shar(;d  gronj) 
identity  that  can  h(!  reasonably  traced 
het\v(!en  the  Native  American  human 
remains  and  tlu;  Samish  Indian  Nation 
(previously  listed  as  the  Samish  Indian 
'frihc!,  Washington);  Sank-Sniattle 
Indian  Tribe;  Stillagnamish  Tribe  of 
Indians  of  Washington  (previously 
listed  as  the  Stillagnamish  Tribe  of 
Washington);  Swinoinish  Indians  of  the 
Swinomish  Reservation  of  Wa.shington; 
and  the  Tulali])  Trihiis  of  Washington 
(previously  listed  as  the  Tidalip  Tribes 
of  the  Tnlali])  Reservation,  Washington). 

Additional  Requestors  and  Disposition 

Representatives  of  any  Indian  tribe 
that  heli(;ves  itself  to  he  culturallv 
affiliat{;d  with  the  human  remains 
should  contact  Alicia  Woods, 
Washington  State  Parks  and  Recreation 
(Connni.ssion,  PO  Box  42850,  ()lvm])ia. 
WA  9H5()4-205(),  telephone  (3()())  902- 
0‘)39,  before  A])ril  1. 2013.  Repatriation 
of  the  human  remains  to  the  Samish 
Indian  Nation  (previously  listed  as  the 
Samish  Indian  Tribe,  Washington); 
Sank-Suiattle  Indian  Tribe; 
Stillagnamish  Tribe  of  Indians  of 
Washington  (previously  listed  as  the 
Stillaguannsh  Tribe  of  Washington); 
Swinomish  Indians  of  the  Swinomish 
Reservation  of  Washington;  and  the 
Tnlali])  Tribes  of  Washington 
(previously  listed  as  the  Tnlali])  Tribes 
of  the  Tnlali])  Reservation,  Wa.shington) 
may  ])roceed  after  that  date  if  no 
additional  claimants  come  forward. 

Washington  State  Parks  and 
Recreation  Commission  is  res])onsihle 
for  notifving  the  Confederated  Tribes 
and  Bands  of  the  Yakama  Nation; 
.Samish  Indian  Nation  (])reviouslv  listed 
as  the  .Samish  Indian  Tribe, 
Washington);  .Sank-Sniattle  Indian 
Tribe;  .Stillagnamish  Tribe  of  Indians  of 
Washington  (])revionsly  listed  as  the 
.Stillagnamish  Tribe  of  Washington); 
.Swinomish  Indians  of  the  .Swinondsh 
Reservation  of  Washington;  Tnlali]) 
Tribes  of  Washington  (previously  listed 
as  the  Tnlali])  Tribes  of  the  Tnlali]) 
Reservation,  Washington);  and  the 
lJ])])er  Skagit  Indian  Tribe  that  this 
notice  has  been  ])ul)lished. 


l)al(!(l;  Inihriiary  .5,  201 :5. 
Slua-iy  llult. 


History  and  Description  of  the  (Cultural 
Items 


A/n/ingw.  Naliondl  NAdPliA  Proi’nnn. 

II  K  I)(h:.  2(n:i-()4777  l•■illMl  2-2K-i:t;  «:4,">  ain| 
BILLING  CODE  4312-50-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

[NPS-WASO-NAGPRA-12263;  2200-1100- 
665] 

Notice  of  Intent  To  Repatriate  Cultural 
Items;  U.S.  Department  of  the  Interior, 
Bureau  of  Indian  Affairs,  Washington, 
DC 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 


SUMMARY:  The  II..S.  De])artment  of  the 
Interior,  Bureau  of  Indian  Affairs,  in 
consultation  with  the  a])])ro])riate 
Indian  tribes,  has  detern)ine{l  that  the 
cultural  items  meet  the  definition  of 
imassociated  funerary  objects  and 
re])atriation  to  the  Indian  tribes  stated 
below  n)av  occur  if  no  additional 
claimants  come  forward. 

Re])resentatives  of  any  Indian  tribe  that 
believes  it.self  to  he  cidturally  affiliated 
with  the  cultural  items  may  contact  the 
II..S.  De])artment  of  the  Interior,  Bureau 
of  Indian  Affairs. 

DATES;  Re])resentative.s  of  any  Indian 
tribe  that  believes  it  has  a  cultural 
affiliation  with  the  cultural  items 
should  contact  the  l)..S.  ne])artment  of 
the  Interior,  Bureau  of  Indian  Affairs  at 
the  address  below  hv  A])ril  1, 2013. 
ADDRESSES:  Anna  Pardo,  Museum 
Program  Manager/NACiPRA 
(Coordinator,  IJ..S.  De])artment  of  the 
Interior,  Indian  Affairs,  12220  .Sunrise 
Valiev  Drive.  Room  1)084,  Reston,  VA 
20191,  tele])hone  (703)  390-0343. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
here  given  in  accordance  with  the 
Native  American  Graves  Protection  and 
Re])atriation  Act  (NAGPRA),  25  IJ.S.CC. 
3005,  of  the  intent  to  re])atriate  cultural 
items  under  the  control  of  the  U..S. 
De])artment  of  the  Interior,  Bureau  of 
Indian  Affairs,  Washington,  D(C.  that 
meet  the  definition  of  nnas.sociatetl 
fimerarv  objects  under  25  IJ..S.(C.  3001. 

This  notice  is  ])nl)lished  as  ])art  of  the 
National  Park  .Service’s  administrative 
re.s])on.sihilities  under  NAGPRA.  25 
U.S.fC.  3003((1)(3).  The  determinations  in 
this  notice  are  the  sole  res])on.sil)ility  of 
the  nuisenm,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  cultural  itenis.  The  National 
Park  .Service  is  not  re.s])on.sihle  for  the 
determinations  in  this  notice. 


At  unknown  dates  ])rior  to  and  during 
1943.  cultural  items  were  removed  from 
a  nnmher  of  sites  on  the  Gila  River 
Indian  Re.servation.  Pinal  (County,  AZ, 
during  archeological  excavations.  The 
items  were  re])ortedly  found  in 
association  with  human  burials,  hut  the 
human  remains  are  not  ])resent  in  the 
collections.  The  283  imassociated 
funerary  objects  are  144  heads.  00 
ceramic  howls.  4  figurines,  51  ceramic 
jars.  3  mortars,  1  ])i])e.  11  ceramic 
])late.s,  and  9  ceramic  .scoops. 

Archeological,  biological,  historical, 
kin.ship,  linguistic,  and  oral  traditional 
evidence,  as  well  as  a  cultural  affiliation 
study,  indicate  that  the  Ak  (Chin  Indian 
(Commnnity  of  the  Marico])a  (Ak  (Chin) 
Indian  Re.servation,  Arizona;  Gila  River 
Indian  Gommnnity  of  the  Gila  River 
Indian  Reservation.  Arizona;  .Salt  River 
Pima-Marico])a  Indian  Gomnnmity  of 
the  .Salt  River  Reservation,  Arizona;  and 
the  Tohono  O’odham  Nation  of  Arizona 
(hereafter  referred  to  as  “The  Four 
.Southern  Tribes  of  Arizona”)  all  have 
cultural  ties  to  the  sites  from  which  the 
above  mentioned  nnas.sociated  fimerarv 
objects  were  recovered. 

Determinations  Made  by  the  II..S. 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Washington,  DG 

Officials  of  the  Bureau  of  Indian 
Affairs  have  determined  that; 

•  Pursuant  to  25  II..S.G.  3001  (3)(B), 
the  283  cultural  items  described  above 
are  reasonably  believed  to  have  been 
])laced  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
])art  of  the  death  rite  or  ceremony  and 
are  believed,  hv  a  ])re])onderance  of  the 
evidence,  to  have  lieen  removed  from  a 
.s])ecific  burial  site  of  a  Native  American 
individual. 

•  Pursuant  to  25  II.,S.G.  3001(2).  there 
is  a  relationship  of  shared  groii]) 
identitv  that  can  he  rea.sonahly  traced 
between  the  iina.ssociated  funerary 
objects  and  The  Pour  .Southern  Tribes  of 
Arizona. 

Additional  Requestors  and  Disposition 

Re])re.sentative.s  of  any  other  Indian 
tribe  that  believes  it.self  to  he  culturally 
affiliated  with  the  imassociated  funerary 
objects  should  contact  Anna  Pardo, 
Miisenm  Program  Manager/NAGPRA 
Goordinator.  IJ..S.  De])artment  of  the 
Interior.  Indian  Affairs.  12220  .Simri.se 
Valiev  Drive.  Room  0084.  Reston.  VA 
20191.  tele])hone  (703)  390-()343.  before 
A])ril  1, 2013.  Re])alriation  of  the 
nnas.sociated  funerary  objects  to  The 
Four  .Southern  Tribes  of  Arizona  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 
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The  Bureau  ol  ludian  Aifairs  is 
r(!Sj)ousil)le  tor  uolilyiug  Tlu;  I'our 
.Southern  Tribes  ol  Arizona  lliat  tliis 
notice  lias  been  published. 

Diiled:  Mliruarv  1. 201  a. 

Meliiiiii!  O'liriiMi. 

Act  ini'  Mtiiur^ar.  Xalioiuil  XAdPHA  Prof’iain. 

|I  K  0(k:.  2(na-(l47H(l  I'ilcd  2-28-i;t;  iiin! 

BILLING  CODE  4312-50-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-WASO-NAGPRA-12124;  2200-1 100- 
665] 

Notice  of  Intent  To  Repatriate  Cultural 
Items:  Arizona  State  Museum, 

University  of  Arizona,  Tucson,  AZ 

agency:  National  Bark  Service.  Interior. 
ACTION:  Notice. 

SUMMARY:  The  Arizona  .State  Museum. 
University  ol  Arizona,  in  consultation 
with  the  ajijn'oiiriale  Indian  tribes,  has 
determined  that  the  cultural  items  meet 
the  deliuition  of  sacred  objects  and 
objects  of  cultural  patrimonv.  and 
rejiatriation  to  the  Indian  tribe  staled 
below  may  occur  if  no  additional 
claimants  come  forward. 

Representatives  of  any  Indian  tribe  that 
iielieves  it.self  to  he  culturally  affiliated 
with  the  cultural  items  mav  contact  the 
Arizona  .State  Museum.  Universitv  of 
Arizona. 

DATES:  Representatives  of  any  Indian 
tribe  that  believes  it  has  a  cultural 
alfiliation  with  the  cultural  items 
should  contact  the  Arizona  .State 
Mu.seum.  University  of  Arizona  at  the 
address  below  by  April  1.  2013. 
ADDRESSES:  john  McClelland.  NACPRA 
C.oordinator.  Arizona  .State  Museum. 
University  of  Arizona.  B.f).  Box  210028. 
Tucson.  AZ  8.3721.  telephone  (.320)  020- 
2030. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
here  given  in  accordance  with  the 
Native  American  Craves  Protection  and 
Repatriation  Act  (NACiPRA).  23  U..S.C. 
3003,  of  the  intent  to  repatriate  cultural 
items  in  the  possession  of  the  Arizona 
.State  Musmim,  Univmsitv  of  Arizona. 
Tucson.  AZ.  that  meet  the  definition  of 
.sacreil  objects  and  objects  of  cultural 
|)atrimonv  under  23  U..S.(;.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  .Service’s  administrative 
responsibilities  under  NACPRA.  23 
U..S.(k  3003(d)(3).  rhe  determinations  in 
this  notice  are  the  sole  resj)onsibility  of 
the  mu.seum.  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  cidtural  items.  The  National 


Park  .Service  is  not  resiionsible  for  the 
determinations  in  this  notice. 

Ilislorv  and  Description  of  the  (Adlural 
Items 

In  August  1t)12.  Arizona  .State 
Museum  Director  Byron  Cummings 
collected  nine  prayer  sticks  (catalog  nos. 
87a-c.  88a-c.  8‘)a-c)  and  three  juayer 
Illumes  (catalog  no.  OOa-c)  from  a  llopi 
.Snake  Dance  at  Oraibi.  and  six  praver 
plumes  (catalog  no.  Ola-O  from  a  llo])i 
Flute  Dance  at  Mishongnovi.  In  lt)13. 

Dr.  {aimmings  acciuired  four  llojii 
women's  dance  wands  (catalog  nos.  83a 
8:  1),  80a  &  b)  at  Oraibi.  In  Itllt).  Dr. 
Cummings  collected  a  prayer  offering 
(catalog  no.  3073)  at  a  llopi  village.  Also 
in  15)15).  Dr.  Cummings  purcha.sed  four 
women's  dance  wands  (catalog  nos. 
385)5)-35)()2)  from  Mrs.  Elizabeth  .Stanley. 
In  August  15)20.  Dr.  (Cummings  collet. ted 
a  feather  headdre.ss  (catalog  no.  35)73).  a 
gourd  rattle  (catalog  no.  35)70).  a  tortoise 
shell  leg  rattle  (catalog  no.  35)5)4).  four 
anklets  (catalog  nos.  35)83a  ^  b.  35)84a  K- 
b).  a  leather  girdle  (catalog  no.  35)87). 
four  armbands  (catalog  nos.  35)5)3a  &  b. 
35)5)Oa  it  b).  a  necklace  (catalog  no. 

35)5)3).  and  a  dance  kilt  (catalog  no. 

3430)  that  had  been  used  bv  a  Ho|)i 
.Snake  Priest  at  the  village  of  Walpi.  In 
15)23.  Dr.  Cummings  collected  a  feather 
bundle  (catalog  no.  35)74)  from  a  llopi 
village,  a  feather  headdress  (catalog  no. 
35)77)  from  a  Hojii  Buffalo  Dance,  and  a 
cornbusk  ceremonial  tiara  (catalog  no. 
13130)  at  \Val])i.  In  15)31.  Dr.  ('ummings 
collected  a  feather  wand  (catalog  no. 
3388)  at  a  llopi  village.  All  of  the  objects 
collected  by  Dr.  Cummings  were 
subsecjuently  accessioned  by  the 
Arizona  .Slate  Mu.seum. 

In  15)15).  the  Arizona  .State  Museum 
]mrchased  a  llopi  feather  tuft  (catalog 
no.  8308)  from  the  Nelle  Dermont 
(Collection.  In  15)20.  Harold  Cladwin 
collected  a  Hojh  tortoise  carapace  rattle 
(catalog  no.  CP35)5))  for  the  (^ila  Pueblo 
P’ornidation.  In  15)20,  the  Cila  Pueblo 
Foundation  jmrchased  a  turtle  carapace 
rattle  (catalog  no.  CP4701)  from  Alice 
McAdams.  In  15)30,  the  Cila  Pueblo 
Foundation  clo.sed  and  these  two  objects 
were  donated  to  the  Arizona  .State 
Museum.  In  15)25),  an  unknown  donor 
])resented  a  llo|)i  turtle  shell  rattle 
(catalog  no.  1845)8)  to  the  Arizona  .State 
Museum.  In  May  15)33,  the  Arizona 
.State  Museum  purcha.sed  a  set  of  a  llo])i 
.Snake  Priest’s  regalia  at  the  village  of 
Polacca.  These  objects  include  a  .sash 
(catalog  no.  15)737),  two  kilts  (catalog 
nos.  15)738,  15)700).  a  medicine  hundle 
(catalog  no.  15)735)),  a  wand  (catalog  no. 
15)702),  a  pouch  (catalog  no.  15)704),  two 
anklets  (c:alalog  nos.  15)701  a  St  h),  a  hair 
tie  (catalog  no.  15)703),  and  a  moccasin 
(catalog  no.  15)703a).  In  15)43,  L.F.  Bradv 


donated  thnn;  Ho))i  praver  sticks  (cat 
nos.  E-1  787-1785))  to  the  Arizona  .State 
Museum.  In  15)38,  Father  Victor  .Stoner 
donated  a  .Snake  Dance  kilt  (cat  no.  fi— 
3000)  to  the  Arizona  .State  Museum.  In 
15)35).  Mr.  F.T.  Alkire  donated  a  llopi 
turtle  shell  rattle  (catalog  no.  5)1-37-37) 
to  the  Arizona  Historical  .Societv.  In 
15)5)1.  the  object  was  transferred  to  the 
Arizona  .State  Museum  as  jiart  of  an 
exchangi!. 

In  15)03.  the  Arizona  .State  Mu.seum 
purchased  a  polychrome  imulicine  bowl 
(cat  no.  l']-035)3a)  and  two  nettiul  gourd 
water  bottles  (cat  nos.  E-035)3b  K-  035)4) 
from  Bahti  Indian  Arts.  'I’liese  objects 
had  been  u.sed  by  a  Mishongnovi  kiva 
jiriest.  In  15)00.  Tom  Bahti  donated  an 
unused  katsina  mask  (cal  no.  E-07()l)  to 
the  Arizona  .State  Mu.seum.  In  15)00. 

Mrs.  (lordon  Vivian  donated  two  jirayer 
sticks  (cat  nos.  E-0733-,x-l,  x-2)  that 
she  had  obtained  at  the  village  of  llano 
to  the  Arizona  .State  Museum.  In  15)00, 
Mrs.  Edwin  ("ai’iienter  donated  a  llopi 
prayer  stick  (cat  no.  E-0838)  to  the 
Arizona  .State  Museum.  In  15)05),  the 
Arizona  .State  Museum  ]mrchased  a 
llopi  ])olychrome  (Tfigy  canteen  (cat  no. 
E-837())  from  W.R.  .Stone. 

The.se  items  all  appear  to  be  llopi  bv 
virtue  of  the  circumstances  of  their 
acipiisition.  and/or  through 
identification  by  Ho])i  cultural 
s])ecialists.  .Specific  knowledge 
])rovided  by  the  .Societ\'  Priests  of  the 
llojii  Tribe  gives  a  positive 
identification  to  suhstantiate  ownership 
of  these  sacred  and  religious  items. 

These  objects  are  regarded  as  sacred 
objects  and  as  objects  of  cultural 
patrimony,  which  are  u.sed  by  the 
Momngwit  in  the  Ho])i  villages  for  the 
practice  of  the  Ho])i  Religion.  The  Hojii 
Cultural  Pre.servation  Office  of  the  llopi 
Tribe,  representing  the  .Societv  Priests, 
pursuant  to  section  7. (a)(2)  of  P.L.  101- 
001  and  Hopi  Tribal  (Council  Re.solution 
11-70-5)4.  hereby  as.serts  cultural 
affiliation  to  the  sacred  and  religious 
items  as  de.scribed.  'I’liese  items  are 
identified  as  sacred  and  religious 
objiicts.  and  are  objects  of  cultural 
])atrimonv. 

Determinations  Made  by  the  Arizona 
State  Museum,  University  of  Arizona 

Officials  of  the  Arizona  .State 
Museum,  University  of  Arizona  have 
detinniined  that: 

•  Pursuant  to  23  U..S.(k  3001  (3)((^), 
the  72  cultural  items  de.scribed  above 
are  specific  ceremonial  objects  needed 
by  traditional  Native  American  religious 
leaders  for  the  practice  of  tratlitional 
Native  American  religions  bv  their 
])re,sent-day  adherents. 

•  Pursuant  to  23  U..S.(].  3001  (3)(D). 
the  same  72  cultural  items  described 
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above  liave  ongoing  historical, 
traditional,  or  cnltnral  importance 
central  to  the  Nativ(!  American  group  or 
cnltiirc!  itself,  ratlnn’ than  propta  ty 
owned  hy  an  individual. 

•  Pursuant  to  2.')  IJ.S.d.  3001(2),  there 
is  a  nilationship  of  shared  group 
idmitity  that  can  ht;  reasonahlv  traced 
between  the  cnltnral  items  listed  above 
and  the  1  lojji  Tribe  of  Arizona. 

Additional  Ke(|uestors  and  Disposition 

Kepnisentatives  of  any  other  Indian 
tribe  that  h(;li(!ves  itself  to  he  cnltnrallv 
affiliated  with  the  .sacred  objects  and 
ohj(u:ts  of  cnltnral  patrimony  should 
contact  John  McClelland.  NACPRA 
Coordinator.  Arizona  State  Mnseiim, 
University  of  Arizona.  P.O.  Box  210020, 
Tucson.  AZ  8.'5721,  tehijihone  (.'520)  020- 
29!50,  before  A])ril  1.  2013.  Repatriation 
of  the  sacred  ol)jec:ts  and  objects  of 
cnltnral  patrimony  to  the  llopi  Trih(!  of 
Arizona  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

Tlu!  Arizona  State  Mnsenm  is 
res])onsihle  for  notifving  th(i  llojii  'I'rihe 
of  Arizona  that  this  notice  has  hecm 
])nhlish(nl. 

I1al(!(l:  januarv  1.5.  2013. 

SIllM-I  V  Unit, 

Xalioinil  X'Adl^IiA 

M'K  Doi:.  2()13-n477()  l-'iliul  2-2H-1:!;  «;4.5  am| 
BILLING  CODE  4312-50-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-WASO-NAGPRA-12277;  2200-1100- 
665] 

Notice  of  Intent  To  Repatriate  Cultural 
Items:  San  Francisco  State  University 
NAGPRA  Program,  San  Francisco,  CA 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

SUMMARY:  The  San  Francisco  State 
University  NAGPRA  Program,  in 
consultation  with  the  appropriate 
Indian  tribe,  has  determinerl  that  the 
cultural  items  meet  the  definition  of 
.sacred  objects  and  objects  of  cultural 
|)atrimony  and  re|)atriation  to  the  Indian 
tribe  stated  below  may  occur  if  no 
additional  claimants  come  forward. 
RepriLsentatives  of  any  hulian  trihi;  that 
Ixdieves  itself  to  he  culturally  affiliated 
with  the  cnltnral  items  may  contact  the 
San  Franci.sco  State  IJniversitv 
NAGPRA  Program. 

DATES:  Representatives  of  any  Indian 
tribe  that  believes  it  has  a  cultural 
affiliation  with  the  cnltnral  items 
shoulil  contact  the  San  FTancisco  State 
University  NAGPRA  Program  at  the 
address  below  by  Ain  il  1. 2013. 


ADDRESSES:  jeffniy  Boland  FTmtre.ss,  San 
Franci.sco  State  Universitv  NAGPRA 
Program,  c/o  Diipartment  of 
Anthropology,  San  Franci.sco  State 
University.  1000  Holloway  Avenue,  San 
I'’ranci.sco,  Q'.A  04132,  telephone  (41. 5) 
338-307.'5. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
here  given  in  accordance  with  the 
Native  Anunican  (haves  Protection  and 
Repatriation  Act  (NAGPRA).  25  U.S.G. 
300.'),  of  the  intent  to  repatriate  cultural 
items  in  tlui  po.sse.ssion  of  the  .San 
Francisco  State  Uidversity  NAGPRA 
Program  that  meet  the  definition  of 
sacred  objects  and  objects  of  cultural 
])atrimony  under  2.'5  U.S.G.  3001. 

This  notice  is  puhlislKnl  as  jiart  of  the 
National  Park  .Service’s  adndnistrative 
resi)onsihilitie.s  under  NAGPRA,  2.'5 
U.S.G.  3003(d)(3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
th(;  nui.senm.  institution,  or  F’ederal 
agency  that  has  control  of  the  Native 
American  cnltnral  items.  'I’he  National 
Park  .Service  is  not  res|)onsihle  for  the 
determinations  in  this  notice. 

Ilislory  and  Description  of  the  Gultural 
Items 

Based  on  the  retpiest  for  re])atriation 
snhmitt(!(l  hv  tlu;  llrv  Greek  Rancheria 
Band  of  Porno  Indians.  Galiforida 
(|)reviously  listiul  as  the  Drv  Griuik 
Ranclun  ia  of  I’omo  Indians  of 
Galiforida),  each  of  the  objects  below 
meet  the  definition  of  either  .sacred 
objects  or  objects  of  cultural  patrimonv 
under  25  U.S.G.  3001  and  43  GFR  10.2 
((l)(2)(ii).  (d)(3),  or  (d)(4).  Through  the 
snmmary.  consultation,  and  notification 
procedures  in  43  GFR  10.14,  the  cnltnral 
affiliation  of  the  cultural  items  below 
with  the  Dry  Greek  Rancheria  Band  of 
Porno  Indians,  Galifornia  (previously 
listed  as  the  Dry  Greek  Rancheria  of 
Porno  Indians  of  Galifornia)  was 
established. 

In  lOO.'i.  12  cnltnral  items  were 
removed  from  sites  GA-.S()N-408  and 
GA— .S()N-409  in  .Sonoma  Goimty.  GA. 
hy  .San  Francisco  .State  University 
during  an  archaeological  survey  hv  A.E. 
Treganza  of  .San  Francisco  .State 
University.  The  artifacts  were 
catalogued  under  both  site  numbers;  it 
is  unknown  which  artifacts  came  from 
which  site.  Based  on  consultation  and 
ethnographic  research,  the  sacred  object 
and  object  of  cnltnral  patrimony  is  1 
clav  pipe  fragment.  Based  on 
consultation  and  etlmograjihic  research, 
the  objects  of  cultural  ])atrimony  an;  4 
obsidian  tools  or  flakes,  .'5  chert  tools  or 
flakes,  and  2  crab  claws.  The  age  of  site 
GA-.SGN-4()8  and  GA-.S()N-4()0  is 
unknown  hut  the  site  is  located  within 
the  hi.storically  documented  territory  of 
Drv  Greek  Rancheria  Band  of  Porno 


Indians,  Galifornia  (previouslv  listed  as 
the  Dry  Greek  Rancheria  of  Porno 
Indians  of  Galifornia). 

At  an  unknown  date,  1  cnltnral  item, 
a  ])estle,  was  removiul  from  site  GA- 
.SON-UNK  (Dry  Greiik)  in  .Sonoma 
G{>unty.  GA.  At  an  unknown  date,  tlu; 
pestle  lahided  “Dry  Greek  near 
I  leald.shnrg,  GA"  was  donated  to  the 
.San  Franci.sco  .State  Universitv. 
Department  of  Anthropology,  hy  an 
unknown  ])erson.  Based  on  consultation 
and  ethnographic  research,  the  ])e.stle  is 
an  object  of  cultural  ])atrimonv.  The  age 
of  site  GA-SON-UNK  (Dry  Greek)  is 
unknown  hut  the  site  is  located  within 
the  historically  documented  territory  of 
Dry  Greek  Rancheria  Band  of  Porno 
Indians,  (kdifornia  (])revionsly  listed  as 
the  Dry  Greek  Rancheria  of  Porno 
Indians  of  Galifornia). 

In  lOti.'i.  2  lots  of  cultural  items  were 
removed  from  unknown  archaeological 
sites.  G.A-SGN-UNK  (Knights  Valley), 
in  .Sonoma  Gonntv.  GA.  hv  .San 
Francisco  .State  University  during  an 
archaeological  surv(!v  hv  A.F.  Treganza 
of  .San  Francisco  .State  University.  Based 
on  consultation  and  ethnographic 
research,  the  objects  of  cnltnral 
])atrimony  are  1  lot  of  approximat(dy  10 
obsidian  tools  or  Hakes  and  1  lot  of 
approximatelv  4  chert  tools  or  Bakes. 
'I’he  age  of  site  GA-.SON-UNK  (Knights 
ValUiv)  is  unknown  but  the  site  is 
located  within  the  historically 
documented  territorv  of  the  Drv  Greek 
Rancheria  Band  of  Porno  Indians. 
Galiforida  (previously  listed  as  the  Drv 
Greek  Rancheria  of  Porno  Indians  of 
Galifornia). 

Determinations  Made  hy  the  San 
Francisco  State  University  NAGPRA 
Program 

Officials  of  the  .San  F’rancisco  .State 
University  NAGPRA  Program  have 
determined  that; 

•  Pursuant  to  2.'5  U.S.G.  3001  (3)(G), 
the  1  sacred  object  and  object  of  cnltnral 
])atrimony  de.scrihed  above  is  a  specific 
ceremonial  object  needed  hy  traditional 
Native  American  religious  leaders  for 
the  ])ractice  of  traditional  Native 
American  religions  hy  their  ])resent-day 
adherents  and  this  cnltnral  item  is  also 
an  object  of  cultural  patrimonv  has 
ongoing  hi.storical,  traditional,  or 
cnltnral  imiiortance  central  to  the 
Native  American  group  or  culture  itself, 
rather  than  property  owned  hv  an 
individual. 

•  Pursuant  to  2.'5  U..S.G.  3001  (3)(D). 
the  12  individual  and  2  lots  of  objects 
of  cultural  jiatrimony  de.scrihed  above 
have  ongoing  historical,  traditional,  or 
cnltnral  importance  central  to  the 
Native  American  group  or  culture  itself. 
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ratlier  than  |)ro])(Mly  owned  l)v  an 
individual. 

•  I’nrsnant  to  2.')  li.S.(^.  8001(2),  there 
is  a  relationship  oi  shared  group 
identity  that  can  hi;  rea.sonahly  tracjul 
l)etween  tlie  sacnul  object  and  ol)iect  ol 
cnitnral  patrimony,  and  the  ol)j{!cls  ot 
cnitiiral  |)atriinony  and  the  Dry  (Ireek 
Kancheria  Band  oi  I’oino  Indians. 
(California  (j)revionsly  li.sled  as  the  Drv 
(Creek  Kancheria  of  Boino  Indians  of 
(California). 

Additional  Recjiieslors  and  Disposition 

Representatives  of  anv  other  Indian 
tribe  that  believes  it.self  to  hi;  cnltnrally 
aftlliated  with  the  .sacnul  ohjecl  and 
object  of  cnitnral  patrimony,  or  the 
objects  of  cnitnral  patrimony  should 
contact  jeffrey  Boland  Fentress.  San 
Francisco  State;  University  NACII’RA 
Brograin.  c/o  Department  of 
Anthropology.  San  Francisco  State; 
University.  KiOt)  lle)lle)Wiiy  Avenne.  San 
Franelsex),  (CA  04132.  telephone;  (41. 'll 
338-3()7.'i  he;fe)re;  Aj)!’!!  1. 2013. 
Re;patriatie)n  eef  the;  s;ie:re;el  e)l)je;e:t  emel 
e)hje;e:t  e)fe:idtnral  j)atrime)nv  anel  the; 
e)l)je;e:ts  e)f  eailtnral  patrimeenv  te)  the;  Drv 
(Cre;e;k  Ranelieria  Banel  e)f  Fe)me)  Inelians. 
(Califeerniii  (previenislv  liste;el  as  the;  Drv 
(Cre;e;k  Rane:he;ri;i  e)f  l’e)me)  Inelians  e)f 
(Calife)rnia)  may  i)re)e;e;e;d  after  thiit  elate; 
if  ne)  aelelitie)nal  e.liiiimints  eaeine 
fejiWcirel. 

rhe;  ,S;m  Frane:ise;e)  .State;  Unive;rsitv 
NA(CFRA  l’re)gram  is  re;spe)nsil)le;  leer 
ne)tifying  the;  Dry  (Cre;e;k  Rane.heria  Banel 
e)f  Fe)mo  Ineliiins.  (Califeernia  (pre;vie)nslv 
liste;el  as  the;  Dry  (Cre;e;k  Rane;he;riii  e)f 
FeeiiH)  Inelians  e)f  (Califennia)  that  this 
ne)tie:e  has  l)e;e;n  pnl)lishe;ei. 

l'’e;l)rii:irv  5.  2013. 

She;rrv  liiilt. 

.l/j/nfjge;;'.  Xalioiuil  \'A(iPnA  Piw^nmi. 

|I  K  1)(I(;.  2e)i:t-04772  Fill!!!  2-2H-13;  am| 
BILLING  CODE  4312-5e)-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-749  (Third 
Review/)] 

Persulfates  From  China;  Institution  of 
a  Five-Year  Review  Concerning  the 
Antidumping  Duty  Order  on 
Persulfates  From  China 

AGENCY:  Unite;el  .Stiite;s  lnte;rnatie)nal 
Tniele  (Ce)mmissie)n. 
action:  Ne)tie:e;. 

SUMMARY:  The;  (Ce)mmissie)n  he;re;l)y  gives 
ne)tie:e  that  it  has  institnte;el  a  re;vie;w 
pursuant  to  se;e:tie)n  7.')l(e:)  e)f  the  Tariff 
Ae:t  e)f  1030  (10  U.S.(C.  I(i7.5(c))  (the  Ae:t) 
te)  ele;termine;  whe;the;r  re;ve)e:atie)n  e)f  the; 


antielnmping  elnty  eaeler  eni  pe;rsnlfate;s 
freim  (China  we)nlel  he  like;ly  to  le;ael  to 
e;e)ntiiniatie)n  eir  re;e:nrre;ne;e;  e)f  male;rial 
injury.  Pursuant  te;  .seeliein  7,')l(e:)(2)  e)f 
the;  Ae;t,  inte;re;.ste;el  partie;s  are;  re;e]ne;ste;el 
te)  re;spe)nel  te)  this  ne)tie;e;  hv  submitting 
the;  infeerniiitie)!)  spe;e;ifie;el  l)i;le)W  te)  the; 
(Ce)mmissie)n;  '  te)  he;  iis.sure;el  e)f 
e:e)nsiele;ratie)n,  the;  ele;aelline;  fe)r 
re;spe)n.se;s  is  April  1. 2013.  (Ceemments 
e)n  the;  aele;einae;y  e)f  re;s|)e)nse;s  m.iv  he; 
file;el  with  the;  (Ce)mmissie)n  hv  Mav  14. 
2013.  Fe)r  fin  ther  infe)rmatie)n 
e:e)ne:e;rning  the;  e:onehie;t  e)f  this  leview 
anel  nile;s  e)f  general  applie;atie)n.  e;e)nsult 
the  CCe)mmis.sie)n's  Rnle;s  e)f  Prae:tie:e;  anel 
Proe:e;ehire;,  ])ai't  201.  snhparts  A  threingh 
F  (10  (CFR  part  201),  anel  j)art  207, 
snhparts  A,  D.  E,  ;mel  F  (10  (CFR  part 
207),  as  me)st  re;e:e;ntlv  ameneleel  at  74  FR 
2847  (jamiary  10.  2000). 

DATES:  Eff(n:tivf!  DnU-:  A\n'i\  1. 2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Me;sse;r  (202-20.')-31!)3).  ()ffie:e;  e)f 
Inve;stigiitie)ns.  U..S.  Internatie)nal  Traele 
(Ce)mmissie)n.  .'lOO  E  .Stre;e;t  .S\V., 
Washingte)!).  D(C  20430.  I  le;aring- 
impaire;el  per.seens  e:an  eehtain 
infe)rmiitie)n  e)n  this  m.itter  hv  e:e)ntae:ting 
the;  (Ce)mmis.sie)n’s  TDD  terminal  em  202- 
20.')-1810.  I’er.sons  with  meehility 
im])airme;nts  whe)  will  ne;e;el  spe;e:ial 
:i.ssi.stane:e;  in  giiining  ae'.e:e;ss  le)  the 
(Ce)mmissie)n  sheenlel  euintael  the;  ()ffie:e; 
e)f  the;  .Se;e:re;tarv  eit  202-20.')— 2000. 
(Ceneral  infeirmatie)!)  e;e)ne:e;rning  the; 
(Ce)mmissie)n  mav  alse)  he;  eehteiineel  hv 
ae:e:e;.ssing  its  lnte;rne;t  server  [http:// 
www’.iisitc.gov).  The;  ])nl)lic  re;e;e)rel  tor 
this  re;vie;w  m.iy  he  vie;we;el  e)n  the; 
(Ce)mmissie)n’s  e;le;e:tre)nie:  ele)e:ke;t  (ICDhS) 
at  htt})://(;(hs.iisit(:.f^()v. 

SUPPLEMENTARY  INFORMATION: 

Background . — On  July  7,  1007,  the; 
De;partme;nt  e)f  (Ce)mme;re;e  (‘‘(Ce)mme;re:e;'') 
issue;el  an  antielnmping  elnty  eereler  een 
im])orts  e)f  pe;rsidfate;s  freem  Chimi  (02 
FR  302.')0).  Fe)lle)wing  first  five;-ye;ar 
re;vie;ws  by  (Ce)mme;re;e  anel  the; 
(Ce)mmissie)n,  effee.tive  De;e:eml)e;r  24, 
2002,  (Ce)mme;re:e;  issneel  a  e;e)ntinuatie)n 
e)f  the;  antielnmping  elnty  eereler  e)n 
impe)its  e)f  persulfates  fre)m  (China  (07 
FR  7841.')).  Fe)lle)wing  .se;e:e)nel  five;-ye;ar 
re;vie;ws  by  (Ce)mme;re;e;  anel  the 
(Ceemmissie))).  e;ife;e:tive;  April  21. 2008, 
(Ce)mme;re;e;  issneel  a  e:e)ntimiatie)n  e)f  the; 
antielnmping  elnty  e)rele;r  e)n  impeerts  e)f 


'  No  nwpoiis/!  lo  this  i'(!(|iu!sl  lor  inlonnalioii  is 
ro(|uiro(l  it  a  curronllv  valid  Ollico  ol  Mana>;otiic!iil 
and  liiid^iU  (OMIS)  iiiiinl>i!r  is  nol  displav/al:  llio 
()M8  iiumlMM-is  31  17-1111  l(i/l  I.SITC  No.  i3-.')-2H2. 
oxpiralioii  dad;  linu;  3(1.  2014,  I’uhlic  |■(!poI•lin;4 
l)urd(Mi  tor  llic!  ro(pi(!st  is  osliniaUal  lo  axora^o  l.'i 
hours  por  rosponso.  I’loaso  siaul  coiniiiouls 
ri!}>ardin”  llio  iiccuracy  ot  this  hurdon  oslimad!  lo 
Iho  Otfico  ot  lnv(!sli”alions.  II. .S.  InUu'iialioiial  I  rach; 
(k)iiiniission.  500  K  .Slnu!!  S\V..  Wasliin”loii.  1X1 
20430. 


|)i;rsnlfate;s  fremi  (China  (73  h'R  21318). 
The  (Ceimmissiem  is  new  cemehicting  a 
thirel  review  to  tli;te;rmine  whe;lher 
reivocatiem  of  the;  e)rele;r  wenild  hi;  likelv 
te)  le;ael  U)  e:e)ntinnatie)n  e)r  reeairreneie  e)f 
materiiil  injury  to  the  (le)me;.stie:  inehistrv 
within  a  re;ase)n;il)ly  fe)re;.se;e;al)le;  time;.  It 
will  asse;ss  the;  aele;e]nacy  of  intereste;/! 
party  re;spe)nse;s  to  this  neetice;  eif 
institution  to  (le;te;rmine;  whe;lhe;r  lei 
e:e)n(hie:t  a  full  re;vie;w  or  an  e;xpe;elite;(l 
re;vie;w.  The;  (Commi.ssieen's 
ele;te;rminatie)n  in  any  e;x])e;elite;el  re;vie;w 
will  he  l)ase;(l  on  the  fae:ts  available, 
whie:h  may  include  inlbrmatie)!) 
l)re)viele(l  in  resjeonse  te)  this  notie:e;. 

Definitions. — The;  fe)lle)wing 
elefinitions  apply  to  this  re;vie;w: 

(1)  Subject  Xlerchandise  is  the  class  e)r 
kinel  of  merchanelise;  that  is  within  the 
se;ope  of  the;  five;-ye;ar  re;vie;w.  as  elefineel 
by  the;  De;])artme;nt  of  (Commerce. 

(2)  The;  Subject  Country  in  this  review 
is  (China. 

(3)  The  Domestic  Like  Product  is  the 
(l()me;stically  pre)ehie;e;el  ])re)eiuct  or 
pre)(lncts  which  are;  like,  or  in  the; 
ahseneie;  e)f  like,  me)st  similar  in 
e:harae;te;ri.stie;s  anel  uses  with,  the; 

Subject  Merchandise.  In  its  original 
(le;te;rminatie)n  anel  its  e;xpe;elite;(l  fir.st 
anel  seeionel  (ive;-ye;ar  re;vie;w 
elete;rminatie)ns,  the  (Ce)mmissie)n  found 
a  single;  Domestic  Like  Product 
ceensisting  e)f  amme)nium.  sodium,  and 
])otassiuni  ])e;rsulfale;s,  e;oe;xte;nsive;  with 
the;  .se:e)i)e;  e)f  the;  e)rele;r. 

(4)  The  Domestic  Indu.stry  is  the;  U..S. 
pre)ehie:e;rs  as  a  whole;  of  the;  Domestic 
Like  Product,  or  the)se;  pre)due;e;rs  who.se; 
e:()lle;ctive;  output  of  the;  Domestic  Like 
Product  e;e)ustitute;.s  a  maje)r  ])re)portion 
of  the;  total  deemestic  ])roehie:tion  of  the 
proehieit.  In  its  original  de;te;rmination 
anel  its  e;x])e;elite;el  fir.st  and  se;ce)nel  five- 
ye;ar  review  ele;te;rmination.s,  the 
(Commi.ssion  elefineel  the;  Domestic  Like 
Product  as  ])re)ehicers  of  ammonium. 
.se)elium.  anel  pe)ta.ssium  ])e;rsulfate;.s. 

(.5)  An  Importer  is  emy  ])er.son  e)r  firm 
e;ngage;el,  either  directly  or  through  a 
parent  ce)m])any  or  subsieliary,  in 
importing  the  Subject  Merchandise  into 
the;  Uniteel  .State;s  from  a  ibreign 
manufiieitnrer  or  through  its  selling 
agent. 

Participation  in  the  review  and  public 
service  list. — Persons,  including 
inehi.strial  users  e)f  the;  Subject 
Merchandise  anel,  if  the;  mereihandise  is 
se)lel  at  the;  retail  le;ve;l.  re;pre;.se;ntative; 
ce)nsnme;r  e)rganizatie)ns.  wishing  te) 
particii)ate;  in  the;  re;vie;w  as  ])arlie;.s  must 
file;  au  entry  e)f  apj)e;arance;  with  the; 
.Secretary  te)  the  (Ce)mmi.s.sion,  as 
])re)viele;d  in  seeition  201 .1 1(1))(4)  e)f  the 
(Commi.ssie)n’.s  rules,  ne)  later  than  21 
elays  afte;r  pnl)licatie)n  e)f  this  notice;  in 
the;  Federal  Regi.ster.  The  .Se;cre;tary  will 
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maintain  a  pnl)li('.  service  list  containing  inv 
the  names  and  addresses  ot  all  persons.  am 
or  their  representatives,  who  are  parties  ])m 

to  the  review.  ' 

iMjrmer  Commission  emi)loyees  wlio  sec: 
are  seeking  to  a])i)ear  in  Commission  nd 
livci-yciar  rc^vicuvs  are  adviscul  that  tlucy  thi 
may  ajcjcccar  in  a  rcn’iew  civcm  il  thccy  sjx 

])articipat(!d  pcirsonally  cnid  sm 

snhstantially  in  the  conwsiHMuling  Pn 

nndcM-lying  original  invccstigation.  The  q, 

C.ommission’s  designated  agency  cdhic.s  sp 
olTicial  has  advised  that  a  fiv(!-year  20 

review  is  not  considered  the  “same  co 

particular  matter  as  the?  corrc!S])onding 
nnderlving  original  investigation  tor  (]( 

pnrpo.ses  of  Id  II.S.C..  207.  thcc  post 
cnnploymcmt  statute?  tor  Fcideial  jo 

cMni)lcn'C!es.  and  Commission  rule  2( 

201.1!i‘(h)  (10  CFR  201.1.'l(h)).  70  FR 
24009  (May  5.  2008].  This  advice  was  21 
develo])ed  in  consnltation  with  the  ,-j 

Office  of  Cov(?rmnent  Ethics.  p 

Consecjuently.  former  emjdoycies  are  not  ,,, 

rcicjiiircid  to  .seek  Commission  ai)i)r()val  2 

to  a])i)(!ar  in  a  rciview  under  (commission 
ride  It)  CFR  ^  201 .1  .'1.  ev(;n  if  the  ^ 

corresjionding  underlying  original 
investigation  was  jjending  when  they 
w(?re  (iommission  einjiloyiies.  for  ( 

further  ethics  advii;e  on  this  matter.  , 

contact  Carol  MeCne  Verratti.  l)i!i)nty  j 

Agiincv  Ethics  Official,  at  202-20.')-  1 

3088.  ,  .  i 

lAmiUni  disclosure  oj  business  . 

proprieUuv  infornuitiou  (BPi)  under  un 
(idiuinisirative  protective  order  (APO) 
and  APO  service  /is/.— Fnrsnant  to 
siiction  207. 7(a]  of  the  Commission's 
rides,  the  Secretary  will  make  BPl 
snhmitted  in  this  review  available  to 
anthorizcid  ai)i)lic:ants  under  the  AFO 
issued  in  the  review,  jjrovided  that  the 
ajiplication  is  made  no  later  than  21 
days  after  jinhlication  ol  this  notice  in 
the  Federal  Register.  Anthorized 
aDulicants  must  rejirescint  interested 
jiarties.  as  defined  in  19  II.S.C.  1077(9). 
who  are  jiarties  to  the  review.  A 
separate  servic.e  list  will  he?  maintained 
hy  the  Secretary  for  those  jiarties 
aidhorized  to  receive  BFl  under  the? 

AFO. 

Certification. — Fnrsnant  to  section 
207.3  of  the  Commi.ssion’s  rides,  any 
jierson  submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  conijilete  to  the  he.st  ot 
the  snhmitter’s  knowledge.  In  making 
the  certification,  the  submitter  will  he 
deemed  to  consent,  unless  otherwise 
sjiecified.  for  the  Commission,  its 
enijiloyees.  and  contract  personnel  to 
use  the  information  jirovided  in  any 
other  reviews  or  investigations  ot  the 
same  or  conijiarahle  jirodiicts  which  the. 
Commission  conducts  under  Title  Vll  ol 
the  Act.  or  in  internal  audits  and 


investigations  relating  to  the  jirograms  (1 

and  ojierations  of  the  Commission  or  o 

pursuant  to  5  II.S.C.  Ajipendix  3.  add 

Written  snhinissions. — Fnrsnant  to  lax 

.section  297.91  of  the  Commission’s  oerl 

rides,  each  interested  jiarty  resjumse  to  F 

this  notice  must  jn-ovide  tlie  iidormation  .  ^ 

sjiecified  below.  The  (leadline  for  filing 
such  resjionses  is  Ajiril  1 . 201 3.  ’ 

Fnrsnant  to  section  207.92(1)]  ot  the  ^ 

Commission's  rides,  eligible  |)arties  (as  ^ 
sjiecified  in  Commission  ride  ‘ 

207.92(h](l]]  may  also  file  (;omments  ‘ 

concerning  the  adecjiiacy  of  resjxmses  to 
llio  ot  institution  and  wliolnor  tno 

Commis.sion  should  conduct  an 
exi)edited  or  full  review.  The  deadline 
for  filing  such  comments  is  May  14. 

2013.  All  written  snhinissions  must 
conform  rvith  the  jirovisions  of  sections 
201 .8  and  207.3  of  the  Commission’s 
rides  and  any  submissions  that  contain 
BFl  must  also  conform  with  the  p, 

recjidrements  of  sections  201.9  and 
207.7  of  the  Commission’s  rides.  Flease 
he  aware  that  the  Commission’s  rides  ” 
with  resjiect  to  electronic  filing  have 
been  amended.  The  amendments 
effect  on  November  7.  2011.  S(!e  7()  I'R  j 

91937  ((let.  9.  2011]  and  the  newly  j. 

revised  Commission’s  Itandhook  on  E-  ^ 

Filing,  available  on  the  Commission’s 

Web  site  at  http://edis.nsitc.p,ov.  Also,  in  j 
accordance  with  .sections  201.19(c]  and 
207.3  of  the  Commi.ssion’s  rides,  eacli  ^ 
document  filed  hy  a  jiarty  to  the  review  j 
must  he  served  on  all  other  jiarticis  to  j 
the  review  (as  identified  hy  either  the  , 
public  or  AFO  service  li.st  as 
ajiiirojiriate],  and  a  certificate  ot  .seivic.e 
must  acconijiany  the  document  (it  you 
are  not  a  jiarty  to  the  review  yon  do  not 
need  to  serve  your  resjionse]. 

Inability  to  provide  retpiested 
information. — Fnrsnant  to  .section 
207.91  (c]  of  the  Commission’s  rides,  any 
I  interested  jiarty  that  cannot  furnish  the 
information  reijiiested  hy  this  notice  in 
1  the  requested  form  and  manner  shall 
notify  the  Commi.ssion  at  the  earliiist 
jio.ssihle  time,  jirovide  a  full  exjilanation 
of  why  it  cannot  jirovide  the  reipie.sted 
information,  and  indicate  alternative 
forms  in  which  it  can  jirovide 
eijidvalent  information.  If  an  interested 
jiarty  does  not  jirovide  this  notification 
on  (or  the  Commission  finds  the 
f  exjilanation  jirovided  in  the  notilii.ation 
inadeijiiate]  and  tails  to  jnovide  a 
^  conqilete  r(!S])onse  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  jiarty  jjiirsnant  to 
I  section  779(1)]  ol  the  Act  in  making  its 
determination  in  the  review. 

Information  lo  be  Provided  In 
the  Response  to  This  Notice  of  Institution: 

1  of  As  used  below,  the  term  “firm"  includes 
anv  related  tirms. 


(1]  The  name  and  address  of  yonr  firm 
or  entity  (including  World  Wide  Web 
address]  and  name.  tele|)hone  nnmher. 
fax  nnmher.  and  Email  address  of  the 

certifying  official. 

(2]  A  .statement  indicating  whether 
vonr  firm/entity  is  a  U.S.  producer  ot 
"the  Domestic  Like  Product,  a  U.S.  union 
or  worker  groiq).  a  U.S.  im])orter  of  the 
Subject  Merchandise,  a  foreign  i)rodncer 
or  exi)orter  of  the  Subject  Merchandise. 
a  U.S.  or  foreign  trade  or  l)nsiness 
association,  or  another  interested  j)arty 
(including  an  explanation].  If  yon  are  a 
union/worker  groiij)  or  trade/l)nsiness 
association,  identify  the  firms  in  which 
your  workers  are  emi)loyed  or  which  are 
meml)ers  ol  vonr  association. 

(3]  A  .statement  indicating  whether 
yonr  firm/entity  is  willing  to  jiarticijuite 
in  this  review  hy  providing  iidormation 
reiinested  hv  the  Commi.ssion. 

(4]  A  statement  of  the  likely  etlects  ot 
the  revocation  ot  the  antidinujiing  duty 
order  on  the  Domestic  Industry  in 
general  and/or  yonr  firm/entity 
sjiecifically.  In  yonr  resjKm.se.  i)lease 
discuss  the  various  factors  sjiecified  in 
.section  7.'’)2(a]  of  the  Act  (19  II.S.C. 
197.')a(a]]  including  the  likely  volume  ot 
subject  im])orts.  likely  juice  effects  ot 
subject  iinjiorts,  and  likely  inijiact  ot 
iinjiorts  of  Subject  Merchandise  on  the 

''  Domestic  Industiy. 

(.')]  A  list  of  all  known  and  currently 
ojierating  U.S.  jirodncers  ot  the 
Domestic  Like  Product.  Identity  any 
known  related  jiarties  and  the  nature  ol 
the  relationshij)  as  defined  in  .section 
771(4](B]  of  the  Act  (19  U.S.(.. 

-  1977(4](B]]. 

(9]  A  list  of  all  known  and  current  ly 
ojierating  U.S.  imj)orter.s  ot  the  Subject 
Merchandise  and  i)rodncers  of  the 
Subject  Merchandise  in  the  Subject 
Coun/n' that  currently  exjiort  or  have 
»y  exi)orted  Subject  Merchandise  to  the 
'  United  States  or  other  countries  alter 
‘  2009. 

(7]  A  list  of  3-3  leading  i)nrchasers  in 
the  U.S.  market  for  the  Domestic  Like 
;)n  Product  and  the  Subject  Merchandise 
1  (including  street  address.  World  Wide 
Wei)  addre.ss.  and  the  name,  telephone 
nnmher,  fax  nnmher,  and  Email  address 
of  a  resj)onsihle  official  at  each  tiim]. 
n  (8)  A  list  of  known  sources  id' 

information  on  national  or  regional 
on  j)rices  for  the  Domestic  Like  Pioduct  01 
the  Subject  Merchandise  in  the  U.S.  or 
other  markets. 

(9]  If  yon  are  a  U.S.  i)rodncer  ot  tlie 
o  Domestic  Like  Product.  ])rovide  the 
s  following  information  on  yonr  firm’s 
o|)erations  on  that  i)rodnct  during 
calendar  year  2012,  except  as  noted 
7-  (rei)ort  cjiiantitv  data  in  j)onnds  and 
ides  value  data  in  II.S.  dollars,  f.o.h.  plant]. 
If  von  are  a  imion/worker  groiij)  or 
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trade/husiness  association,  jjiovido  tlie 
inibrination.  on  an  aggregate  basis,  lor 
the  tinns  in  which  yonr  workers  are 
(unployed/whicli  an;  ineinl)ers  ol  yonr 
association. 

(a)  Production  ((jnantity)  and.  if 
known,  an  e.stiinate  of  tin;  percentage  of 
tt)lal  11. .S.  production  of  the  Donwstic 
Lik(^  Product  accounted  for  l)y  yonr 
flnn'.sfs')  j)ro(luction; 

(h)  Capacity  (cpiantily)  of  yonr  firm  to 
produce  tlie  Domestic  Like  Product  (i.e.. 
tlie  level  of  |)rodnction  that  your 
estal)li.slnnent(s)  coidd  reasonahlv  have 
expected  to  attain  during  the  year, 
assuming  normal  operating  conditions 
(using  eciuipment  and  machinerv  in 
|)lace  and  ready  to  operate),  normal 
operating  levels  (hours  ])er  week/weeks 
|)er  year),  time  for  downtime, 
maintenance,  repair,  and  cleanup,  and  a 
typical  or  representative  product  mix): 

(c)  The  (juantity  and  value  of  II.S. 
commercial  .shipments  of  the  Domestic 
Like  Product  j)roduced  in  vour  II..S. 
plant(.s); 

(d)  The  (|uantity  and  value  of  II.S. 
internal  consumption/companv 
transfers  of  the  Domestic  Like  Product 
produced  in  vour  11. S.  plant(s):  and 

(e)  The  value  of  (i)  net  .s<d(!s.  (ii)  cost 
of  goods  sold  (C(K'i.S).  (iii)  gross  profit, 
(iv)  .selling,  general  and  administrative! 
(SC^vA)  expense's,  anel  (v)  eepeirating 
ine;e)me!  e)f  the;  Domestic  Like  Product 
pre)etue:e!el  in  ye)ur  U..S.  pl:mt(s)  (ine:luele 
l)e)th  II.S.  anel  e!Xi)e)rl  e;e)mmere:ial  saleis. 
inte'rnal  e:e)nsumi)tie)n.  anel  e;e)mpany 
transfers)  feer  ye)ur  ineest  re!e:entlv 
e;e)mple:te!el  fise:al  yeiar  (ielentify  the  elate; 
een  whie;h  ye)ur  iise;al  yexir  eaiels). 

(10)  If  ye)u  are  a  II.S.  im])e)rter  e)r  a 
traelei/husineiss  a.sse)e;iatie)n  e)f  II..S. 
impeerlers  e)f  the  Subject  Merchandise 
freem  the;  Subject  (iountiv,  j)re)viele  the 
folle)wing  infe)rmation  on  your  firm'.s(s') 
e)pe!ratie)ns  on  that  })re)elucl  eluring 
e:alenelar  year  2012  (rei)e)rl  ejuantitv  elata 
in  peeunels  anel  value  elata  in  II.S. 
eleellars).  If  von  are  a  Iraelej/husinejss 
a.sse)e;iatie)n.  pre)viele  the  infeermatiejn.  eai 
an  aggreigate  h.esis.  leer  the;  firms  whie;h 
are;  members  e)f  ye)ur  asse)cialie)n. 

(a)  The  epiantilv  anel  value  (hineleiel. 
elutv-i)aiel  l)ut  neet  inedueling 
antielumping  elutiexs)  e)f  II.S.  imports 
anel.  if  kneewn.  an  eistimate  e)f  the; 
|)e!re:enlage  e)f  teetal  II.S.  im])e)rts  eef 
Subject  Merchandise  freem  the;  Subject 
(iountiv  ae:e:e)unteel  feer  hv  yeeur  firnTs(s') 
im|)e)rts; 

(h)  The;  epiantity  anel  value;  (f.e).l).  II. .S. 
peert.  ine:lueling  antielum])ing  elutie!s)  e)f 
II.S.  e:e)mmere:ial  shi])ment.s  o\  Subject 
Merchandise  impe)rte!el  freem  the  Subject 
(lountiy:  anel 

(c)  The  eiuantity  anel  value  (f.o.h.  II.S. 
peer!.  ine:lueling  antielumping  elutie!s)  of 
II.S.  intt;rnal  e:e)nsumption/e:e)m])any 


transfers  e)f  Subject  Merchandise 
impe)rte!el  fre)m  the  Subject  (iountrv. 

(11)  If  ye)u  are  a  pre)elue:er.  an  e;xpe)rter. 
eer  a  traele;/hu.sine;.ss  asseeeiiatieen  e)f 
pre)elue:er.s  eer  expe)rte;r.s  of  the  Sid)ject 
MiU'chandise  in  the;  Subject  (iountrv. 
pre)viete  the;  feelleewing  infeermatieen  een 
yeeur  firm'.s(.s’)  eepeeratieens  een  tlnit 
preeelue:t  eluring  e;alenelar  yeear  2012 
(reejeeerl  ejuantity  elata  in  |eeeuneis  anel 
value  eliita  in  II.S.  eleellars.  laneleeel  anel 
eluty-paiel  at  the  II.S.  peert  hut  neet 
ine;hieling  antielumping  elutie;.s).  If  yeeu 
are  <i  tniele/leusiness  a.sseee:iatieen.  preeviele; 
the;  infeermatieen.  een  an  aggreegate  leasis. 
leer  the  firms  whie:h  are  meanleeees  eef  veenr 
a.sseee:iatieen. 

(a)  Preeelue:tieen  (e|uantity)  anel.  if 
kneewn.  an  estimate  eef  the  jee!re:e;ntage  eef 
total  proelue:tieen  oi  Subject  Merchandise 
in  the  Subject  CVee/n/n' ae:e:eeunteet  leer  ley 
veenr  firm’.s(s’)  jereeelue:tieen; 

(le)  Capae;ity  (epiantity)  eef  yeeur  firm(.s) 
tee  ]ereeelue:e  the  Subject  Merchandise  in 
the  Subject  Country  (i.e..  the  level  eef 
preeelue:tieen  that  yeeur  estaleli.shment(.s) 
e:eeulel  reeaseenalelv  have  expe;e:teel  tee 
attain  eluring  the  ye;ar.  a.ssuming  neermal 
eepeerating  e:eenelitieens  (using  eeepiipmeent 
iinel  maeihinerv  in  plae;e  anel  re;aelv  tee 
eejeerate;).  neermal  eeperating  bevels  (heeurs 
peer  we'eek/weeeeks  per  yeear).  lime;  leer 
eleewntime;.  mainteenane.e.  reejeair.  anel 
eeleanuje.  anel  a  tvjeieeal  eer  re!]ere!sentative! 
lereeelue;!  mix);  anel 

(e:)  rhe  epiantity  anel  value  eef  veenr 
firm’.s(.s’)  eexpeerts  tee  the;  llniteeel  States  eef 
Subject  Merchandise  iuu\,  if  kneewn.  an 
estimate;  eef  the  jeereeeentage  eef  teetal 
exjeeerls  tee  the  llniteel  .Steitees  eef  Sid)ject 
Merchandise  freem  the  Subject  Country 
ae:e:eeunleet  leer  lev  yeeur  iirm'.s(.s')  expeerts. 

(12)  leleentifv  signifieeant  eehangees.  if 
any.  in  the  supply  anel  elemanel 
eeeenelilieens  eer  leusinee.ss  e:ye:le  for  the 
Domestic  Like  Product  that  have 
eee:e:nrreel  in  the  llniteel  Statees  or  in  the 
markeet  leer  the  Subject  Merchandise  in 
the  Subject  Country  uWer  2000.  anel 
signifieeant  e:hanges.  if  any,  that  are 
likely  to  eee;e:ur  within  a  reasonalely 
feeree.seeealele  time.  .Su]i]ely  eeeenelitieens  lee 
e;eensieie;r  ine:hiele;  te;e;hneeleegv: 
preeelneetieen  meetheeels;  eleeveleepmenl 
eeffeerts;  ability  tee  ineereease  ]erieelne;tieen 
(ine:liieling  the  shift  eef  preeelue:tieen 
fae:ilitie!s  useeel  her  eelher  preeelue’.ts  anel  the 
usee,  e.ee.st,  eer  availaleilitv  eef  majeer  inputs 
inlee  ]ereeehie:tiien):  anel  faeeteers  relateeel  tee 
the  ability  tee  shift  .sup]elv  ameeng 
eliffereeni  natieenal  markeets  (ine:hieling 
learrieers  tee  ini]eeertalieen  in  feere;ign 
markeets  eer  eehangees  in  market  ehemanel 
alereeael).  Deemand  eeeenelitieens  tee  e:eensieh;r 
ineeluele  enel  uses  anel  applieeatieens;  the 
eexisteneee;  anel  availability  eef  suleslitnte 
])reeehie:l.s;  anel  the  level  eef  e:eem]eetitiien 
ameeng  the  Domestic  Like  Product 
preeeluc:eel  in  the  llniteel  Stales,  Sul)ject 


Merchandise  preeehie;eel  in  the  Subject 
Country,  ami  sue:h  meereehanelise  freem 
eetheer  e:eeuntrie;s. 

(i:i)  (OPTIONAL)  A  statement  eef 
wheelher  yeeu  agreee  with  the;  aleeeve 
eleefinitieens  eef  the  Domestic  Idke  Product 
anel  Domestic  Industry:  if  yeeu  elisagreee 
with  eeitheer  eer  leeeth  eef  theese;  elefinitieens. 
please  exielain  why  anel  jereeviele 
alteernative;  ehefinitieens. 

Aiitlieerity:  This  re;vi(;w  is  teeing  ceenelueheel 
un(l(!r  autlieerily  oi'l’ille;  VI 1  of  ihe  Tariff  Acl 
eel  1!)3();  this  nolice  is  pnlelislned  |eni'siianl  lee 
seeclion  207. 01  of  tlie;  (ioniinission's  nil(;s. 

Hy  oreher  eef  the;  Ceeininission. 

IssiukI:  Peeleniarv  20.  201. '1. 

Lisa  R.  llaiieeii. 

Acting  Secretdiy  to  the  Conunission. 

|I■'K  Dec.  2(li:i-(l47():t  filed  2-2li-i:!;  K:-!.'!  anil 
BILLING  CODE  702ee-02-P 

INTERNATIONAL  TRADE 
COMMISSION 

[Docket  No.  2941] 

Certain  Radio  Frequency  Identification 
(“RFID”)  Products  and  Components 
Thereof;  Notice  of  Receipt  of 
Complaint;  Solicitation  of  Comments 
Relating  to  the  Public  Interest 

AGENCY:  II. .S.  Inte;rnatieenal  Traele; 
(leemmissieen. 

ACTION:  Neelieee. 

SUMMARY:  Neetie:e  is  hereeley  give;!!  that 
the  II.S.  Internatieenal  Traele; 

(leemmissieen  has  re;e:eiveel  a  eeeenpelaint 
entitleel  Certain  Radio  Frecjuency 
Identification  ("RFID")  Products  and 
Components  Thereof,  DN  2941;  the 
(leemmissieen  is  solie;iting  eeeemmeents  een 
any  jeulelie:  interest  issues  raiseel  ley  the 
e:eemplaint  eer  e;eemplainant’s  filing  under 
seee:tieen  21().8(le)  eef  the  Ceemmissieen’s 
Rules  eef  Prae;lie:e  anel  Preee;eelure  (19  CFR 
21().8(le)). 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
R.  Barteen.  Aeeting  See;retary  tee  the; 
Ceemmi.ssieen.  II.S.  Inteernatieenal  Traele 
(leemmissieen.  .'eOO  L  Stre;e;t  S\V.. 
Washingteen.  IXI  204 telepheene  (202) 
20.'i-2000.  The  jeulelie:  versieen  eef  the 
e:eem|ilaint  e:an  tee  ae:e;e;s.se;el  een  the 
(leemmissieen’s  eeheeetreenie:  ehee;ke;t  (EDLS) 
at  http://edis.usitc.eoy.  anel  will  lee; 
aviiihiteh;  her  insjeeeetieen  eluring  eeffie;iiil 
leusineess  heeurs  (8:4,'j  a.m.  tee  .'e:!.'!  je.m.) 
in  the  Offieee  eef  the;  Seeeeretary,  II..S. 
Internalieemil  Traele  (leemmissieen,  .'eOO  L 
Slreeeet  .S\V.,  Washingteen,  D(I  204:i(i. 
telejeheene  (202)  20.'i-2000. 

(heneral  infeermatieen  e:eene:erning  the; 
(leemmissieen  may  alsee  he  eeietiiineeel  ley 
ae;e:es.sing  its  Interneet  serve;!’  [http:// 
w'ww.usitc.goy).  The;  jeulelie:  re;e:eerel  her 
this  inve;stigatieen  may  he;  vieweel  een  the 
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(loniniis.sion’s  oloctronic  docket  (EDIS) 
at  ht1})://(Hlis.usit(:.(>()v.  Hearing- 
impaired  p(!rsons  an;  advis(!d  that 
inibrmation  on  this  matter  can  l)e 
obtained  by  contacting  the 
(’.ommission’s  TDD  terminal  on  (202) 
2().')-l  8 1 0. 

SUPPLEMENTARY  INFORMATION:  Tbe 
(iommi.ssion  has  received  a  comj)laint 
and  a  siil)mission  |)nrsnant  to  section 
210.8(1))  of  the  (lommission's  Rides  of 
Practice  and  Procedure  tiled  on  beball 
of  Neology,  Inc.  on  I'ebriiarv  22.  2013. 
'fbe  complaint  alleges  violations  of 
•section  337  of  tbe  Tariff  Act  of  1030  (10 
IJ.S.C.  1337)  in  tbe  importation  into  tbe 
United  States,  tbe  sale  for  importation, 
and  tbe  .sale  within  tbe  United  States 
after  importation  of  certain  radio 
freipiency  identification  (“RFID”) 
products  and  components  thereof.  Tbe 
complaint  names  as  respondents 
Federal  Signal  Corporation  of  IL: 

Federal  Signal  I’ecbnologies.  EEC  of  CA: 
Sirit  Corp.  of  CA:  and  3M  Companv  of 
MN. 

Pro])osed  resjiondents.  other 
interested  parties,  and  members  of  tbe 
])nl)lic  are  invited  to  file  comments,  not 
to  exceed  five  (.'ll  pages  in  length, 
inclusive  of  attachments,  on  anv  ]nil)lic 
interest  issues  raised  by  tbe  comjilaint 
or  section  210. 8(h)  filing.  Comments 
sboidd  address  whether  issuance  of  tbe 
relief  specifically  reijiiested  by  tbe 
com])lainant  in  this  inve.stigation  would 
affect  tbe  public  health  and  welfare  in 
tbe  United  .States,  competitive 
conditions  in  tbe  United  States 
economy,  tbe  production  of  like  or 
directly  competitive  articles  in  tbe 
United  .States,  or  United  .States 
consumers. 

In  ])articnlar,  tbe  Commission  is 
interested  in  comments  that: 

(i)  Explain  bow  the  articles 
potentially  subject  to  tbe  reipiested 
remedial  orders  are  u.sed  in  tbe  Uinted 
.States; 

(ii)  Identify  any  public  health,  safety, 
or  welfare  concerns  in  tbe  United  .States 
relating  to  tbe  reijnested  remeilial 
orders: 

(iii)  Identify  like  or  directly 
competitive  articles  that  com])lainant. 
its  licen.sees,  or  third  parties  make  in  tbe 
United  .States  which  could  replace  tbe 
snbjefl  articles  if  they  were  to  be 
excluded; 

(iv)  Indicate  whether  complainant, 
complainant’s  licensees,  and/or  third 
party  suppliers  have  tbe  cajiacity  to 
re])lace  tbe  volnine  of  articles 
potentially  subject  to  tbe  re(|ue.sted 
exclusion  order  and/or  a  cease  and 
desist  order  within  a  commercially 
reasonable  time;  and 


(v)  Ex])lain  bow  tbe  reipie.sted 
remedial  orders  would  impact  United 
.States  consumers. 

Written  submissions  must  be  filed  no 
later  than  by  close  of  business,  eight 
calendar  days  after  tbe  date  of 
imblication  of  this  notice  in  tbe  Federal 
Register.  There  will  be  further 
o])])ortunitie.s  for  comment  on  tbe 
public  intere.st  after  tbe  issuance  of  anv 
final  initial  determination  in  this 
investigation. 

Persons  filing  written  submissions 
must  file  tbe  original  docnment 
electronically  on  or  before  tbe  deadlines 
stated  above  and  submit  8  true  paper 
coj)ies  to  tbe  Office  of  tbe  .Secretary  by 
noon  tbe  next  day  pursuant  to  section 
210.4(1)  of  tbe  (iommi.ssion's  Rules  of 
Practice  and  Procedure  (19  t'.FR 
210.4(f)).  .Submissions  should  refer  to 
tbe  docket  number  (“Docket  No.  2941”) 
in  a  ])rominent  j)lace  on  tbe  cover  i)age 
and/or  tbe  fir.st  ])age.  (.See  Handbook  for 
Electronic  Filing  Procedures,  http:// 
www.iisitc.gov/sficivtdi'v/ 

/  f.’f ■eg_  J7  ()  t  i  f  ;e.s7  ml  e.s7 
hcindhook  ou  dldctronic  filing.pdj). 
Persons  with  ipiestions  regarding  filing 
should  contact  tbe  .Secretary  (202-20.'i- 
2000). 

Anv  person  desiring  to  submit  a 
document  to  tbe  Uommission  in 
confidence  must  reipiest  coid'idential 
treatment.  All  such  requests  should  be 
directed  to  tbe  .Secretary  to  tbe 
(iommission  and  must  include  a  full 
statement  of  tbe  reasons  why  tbe 
Uommission  should  grant  such 
treatment.  .See  19  (iFR  201.0.  Documents 
for  which  confidential  treatment  by  tbe 
Uommission  is  properly  sought  will  be 
treated  accordingly.  All  nonconfidential 
written  submissions  will  be  available  for 
public  ins])ection  at  tbe  Office  of  tbe 
.Secretary  and  on  EDES. 

This  action  is  taken  under  tbe 
authority  of  section  337  of  tbe  Tariff  Act 
of  1930,  as  amended  (19  U.S.U.  1337). 
and  of  sections  201.10  and  210.8(c)  of 
tbe  Uommission’s  Rules  of  Practice  and 
Procedure  (19  UFR  201.10.  210.8(c)). 

8y  order  of  the  Uommission. 

Issued:  l'’el)rnarv  2.t.  2013. 

I.isii  K.  Hellion, 

/If,//))”  Sacraldiy  In  Ihv  (^oniniission. 

If  K  Doc.  2m:t-047(i7  Filed  2-2fi-i:t:  !t:4.'j  and 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1103  (Review)] 
Certain  Activated  Carbon  From  China 
Determination 

On  tbe  basis  of  tbe  record  '  developed 
in  tbe  subject  five-year  review,  tbe 
United  .States  International  Trade 
Uommission  (Uommi.ssion)  determines, 
pursuant  to  section  7,'jl(c)  of  tbe  Tariff 
Act  of  1930  (19  U.S.U.  107.'j(c)).  that 
revocation  of  tbe  antidumping  dutv 
order  on  certain  activated  carbon  from 
Ubina  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  indu.stry  in  tbe  United 
States  within  a  reasonably  foreseeable 
time. 

Background 

The  Uommission  instituted  this 
review  on  March  1, 2012  (77  FR  12014) 
and  determined  on  )une  4.  2012  that  it 
would  conduct  a  full  review  (77  FR 
38082,  lime  20.  2012).  Notice  of  tbe 
scheduling  of  tbe  (iommission’s  review 
and  of  a  i)ublic  bearing  to  be  held  in 
connection  tberewilb  was  given  bv 
])ostiug  co])ies  of  tbe  notice  in  tbe  Office 
of  tbe  .Secretary.  U..S.  International 
Trade  Uommission.  Washington,  DU. 
and  by  jjublisbing  tbe  notice  in  tbe 
Federal  Register  on  June  20.  2012  (77 
FR  38082).  Tbe  bearing  was  held  in 
Wa.sbington.  DU.  on  December  18.  2012. 
and  all  ])er,sons  who  requested  tbe 
opj)ortunitv  were  permitted  to  a])pear  in 
person  or  by  counsel. 

Tbe  Uommission  transmitted  its 
determination  in  this  review  to  tbe 
Secretary  of  Uommerce  on  February  22, 
2013.  Tbe  views  of  tbe  Uommi.ssion  are 
contained  in  USITU  Publication  4381 
(February  2013).  entitled  Curtain 
Activated  Carbon  from  China: 
Investigation  No.  731-TA-l  103 
(Review). 

Hy  order  of  llie  Uommission. 

Issued:  I'elniuiry  22.  2013. 

I.isa  K.  Barton, 

Acting  Sccrclnrv  In  the  Cnniinissinn. 

IFK  Dec.  2(n:i-()47(>2  Filed  2-2«-i;i:  H:4.">  ami 
BILLING  CODE  7020-02-P 


'  l  lie  record  is  defined  in  sec.  207.2(1)  of  the 
Uoinini.ssion’.s  Knies  of  I’raclice  and  Procedure  ( U) 
CFR  {?  207.2(f)). 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-839] 

Certain  Consumer  Electronics. 

Including  Mobile  Phones  and  Tablets; 
Commission  Determination  Not  To 
Review  an  Initial  Determination 
Granting  a  Joint  Motion  To  Terminate 
the  HTC  Respondents  From  the 
Investigation;  Termination  of  the 
Investigation 

agency:  II..S.  Intiunational  Trade 

(loinnii.ssion. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  D.S.  International  Trade 
(loinini.ssion  ("the  (’.onnnission'')  lias 
determined  not  to  review  an  initial 
deterniination  (“ID")  (Order  No.  ITI) 
issued  hy  the  presiding  administrative 
law  judge  (“ALJ")  in  the  ahove- 
captioned  investigation  terminating  the 
last  respondents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Lihennan.  Kscp.  Ollice  ol  the 
(’leneral  ('.oun.sel,  II..S.  International 
Trade  Oommi.ssion.  .'iOO  F  Street  S\V.. 
Washington,  DO  2043().  telephone  (202) 
2().'>-31  O'!,  (’ojiies  ot  non-confident ial 
documents  filed  in  connection  with  this 
investigation  are  or  will  he  available  for 
insjiection  during  official  business 
hours  (8:4.')  a.m.  to  .'):1.')  ]).m.)  in  the 
Office  of  the  .Secretary.  U.S. 

International  Trade  Oommission.  .')()()  F 
.Street  .SW..  Washington.  D(]  2()43(), 
telephone  (202)  20.')-2000.  Oeneral 
information  ( oncerning  the  Oommission 
may  also  he  obtained  by  acce.ssing  its 
Internet  server  at  htti}://\\  \v\\  .iisH(:.<’()V. 
The  public  record  for  this  inve.stigation 
may  he  viewed  on  the  ('.ommission's 
electronic  docket  (FDKS)  at  lUip:// 
(;(Us.usitc.}>ov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  he  obtained  hy 
contacting  the  Oommission's  TDD 
terminal  on  (202)  20.')-1810. 
SUPPLEMENTARY  INFORMATION:  This 
inve.stigation  was  instituted  on  April  24, 
2012.  ha.sed  on  a  complaint  filed  hy 
I’ragmatus  AV.  FLO  ol  Alexandria. 
Virginia  alleging  a  violation  of  section 
337  in  the  importation,  sale  for 
importation,  or  sale  within  the  United 
.States  aft(!r  importation  of  certain 
consumer  electronics,  including  mohil(! 
phones  and  tablets,  hv  reason  of 
infringmnent  of  cmtain  claims  of  IJ..S. 
Patent  Nos.  .').8.')4.803;  0.237.02.'5; 
7.0.'14.‘K)4:  7.18.'1.0.'’)4;  and  7.200.800.  77 
FK  24.')14  (Apr.  24.  2012).  The 
(iommission  named  A.SlJ.STeK 
Uomputer.  Inc.  ofTaijiei  Uity.  Taiwan. 
A.SIJ.S  Uomputer  international.  Inc.  of 


Fremont,  California:  HTC  Cor|)oration  of 
Taovnan.  Taiwan.  H  I'C  Aima  ica,  Inc.  of 
Hellevue.  Washington  (collectively, 
“HTC");  LC  Idect ionics.  Inc.  of  .Seoul, 
Rejiuhlic  of  Korea,  LC  Flecironics 
U..S.A.,  Inc.  of  Fnglewood  Cdiffs,  New 
Jersey,  LC  Idectronics  MohileComm 
II..S.A..  Inc.  of  .San  Diego.  California; 
I’antech  Co..  Ltd.  of  .Seoul,  Reimhlic  of 
Korea.  Pantech  Wireless.  Inc.  of  Atlanta, 
Ceorgia;  Re.search  In  Motion  l.td.  of 
Ontario.  Canada  and  Research  In  Motion 
Corp.  of  Irving.  Texas;  .Samsung 
Flectronics  (io..  Ltd  of  .Seoul.  Rejiuhlic 
of  Korea.  .Samsung  Flectronics  America. 
Inc.  of  Ridgefield  Park.  New  lersey,  and 
.Samsung  Telecommunications  America. 
L.L.C.  of  Rii;hardson.  Texas  as 
respondents.  Id.  The  Commission's 
Office  of  llidair  Import  Inve.stigations 
(“OlIIl")  is  also  a  party  in  this 
investigation.  Id.  .Suhsiuiuently,  all 
respondents  other  than  HTC  were 
terminated  from  the  investigation  based 
on  settlmnent  agreements. 

On  lanuarv  22.  2013,  complainant  and 
the  HT(i  respondents  filed  a  joint 
motion  to  terminate  HTC  from  the 
inve.stigation  ha.sed  on  a  settlement.  The 
01)11  supported  the  motion. 

On  Fehruary  4.  2013.  the  AL)  issued 
an  ID  (Order  No.  3.'))  granting  the 
motion.  The  AL|  found  that  termination 
of  th(!  investigation  ha.siul  on  siittlement 
was  in  the  public  interest.  No  partv 
petitioned  for  review  of  the  ID.  and  the 
Commission  has  determined  not  to 
review  it.  The  investigation  has  been 
terminated. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended.  19  l)..S.C.  1337.  and  in 
sections  210.21  and  210.42(h)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CT’R  210.21. 210.42(h). 

Hy  ordcir  of  the;  Commission. 

Issiind:  Idihniary  22.  201  ;t. 

Lisa  K.  Hartoii. 

Acting’  So(:r(‘l(irv  to  Iho  (Commission. 

IF  K  ttcic.  2()i:F-Fm7(il  i'itnii  2-2H-l,i:  imi| 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-871] 

Certain  Wireless  Communications 
Base  Stations  and  Components 
Thereof;  Institution  of  Investigation 
Pursuant  to  19  U.S.C.  1337 

AGENCY:  U.S.  Int(;rnational  Trade 

Commission. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U..S. 
International  Trade  Commission  on 
lanuarv  24.  2013.  under  .section  337  of 
the  Tariff  Act  of  1  tl3().  as  amemhid.  1 9 
U..S.C.  1337.011  behalf  of  Adaptix.  Inc. 
of  Carrolton.  Texas.  The  comiilaint 
alleges  violations  of  section  337  based 
ujion  the  imjiortation  into  the  United 
States,  the  .sale  for  importation,  and  the 
.sale  within  the  United  .States  after 
im])ortation  of  certain  wirele.ss 
communications  ha.se  stations  and 
components  thereof  hy  reason  of 
infringement  of  U.S.  Patent  No. 

0.870.808  (“the  '808  patent").  The 
complaint  further  alleges  that  an 
indu.stry  in  the  United  States  exists  as 
re{|uired  hy  subsection  (a)(2)  of  section 
337. 

The  complainant  requests  that  the 
Comnii.ssion  in.stitute  an  investigation 
and.  after  the  inve.stigation.  i.ssue  an 
exclusion  order  and  cease  and  desist 
orders. 

ADDRESSES:  The  complaint,  excejit  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:4.')  a.m. 
to  .'i:!,')  p.m.)  in  the  Office  of  the 
Secretary.  U..S.  International  Trade 
Comnii.ssion.  .'iOO  F  Street  .SW..  Room 
112.  Washington.  DC  20431).  telephone 
(202)  20.')-2000.  Hearing  inqiaired 
individuals  are  advised  that  information 
on  this  matter  can  he  obtained  hy 
contacting  the  Commission's  TDD 
terminal  on  (202)  20.')-1810.  Persons 
with  mobility  inqiairments  who  will 
need  sjiecial  assistance  in  gaining  access 
to  the  Comnii.ssion  should  contact  the 
Office  of  the  .Secretary  at  (202)  20!)- 
2000.  Ceneral  information  concerning 
the  Commission  may  also  he  obtained 
by  accessing  its  Internet  .server  at 
/?///) ;//iru'u'.i/.s7ff,'.gov.  The  jmhlic  record 
for  this  investigation  may  he  viewed  on 
the  Commission's  electronic  docket 
(FDIS)  at  hitp://odis.usitc.oov. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Unfair  Inqiort  Investigations. 
U..S.  International  Trade  Comnii.ssion, 
telephone  (202)  2().')-2.')()(). 

Auilierity:  't  he  aiitliority  for  iiistitutioii  of 
this  iiiv(!stigatioii  is  coiitaiiusl  in  section  ;f;F7 
of  the  'I’ariff  Act  ol  lO.'FO,  as  amended,  and 
in  section  210.10  ol  the  Commission's  Rides 
of  Practice  and  Procedure.  lOCI'K  210.10 
(2012). 

.Scope  oj  Invest igal ion:  Having 
considered  the  complaint,  the  U..S. 
International  Trade  Commission,  on 
Fehruarv  22,  2013,  ordered  that — 

(1)  Pursuant  to  .subsection  (h)  of 
.section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  he  instituted 
to  determine  whether  there  is  a 
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violation  oi  siil).s(!(:tion  (a)(l)(0)  of 
section  337  in  the  importation  into  tin; 
United  States,  tlie  sak;  for  importation, 
or  the  .sale  within  tin;  United  States  after 
importation  of  certain  wireless 
communications  base  stations  and 
components  theniof  bv  reason  of 
infringement  of  om;  or  more  of  claims  1. 
2,  4,  t),  13-lB,  20,  21, 31,  32,  34,  and  41 
of  the  '808  jcatcmt,  and  whetlun  an 
industry  in  the  United  States  exists  as 
rciciuircul  bv  subsection  (a)(2)  of  section 
337; 

(2)  I’nrsnant  to  (Commission  Ride 
210..'')0(b)(l),  10  CFR  210..'5()(t))(l).  the 
presiding  administrative  law  judge  shall 
take  evidence  or  other  information  and 
hear  arguments  from  the  parties  and 
other  interested  jiersons  with  res])ec:t  to 
the  public  intere.st  in  this  investigation, 
as  apjn’opriate,  and  jirovide  the 
(Commi.ssion  with  findings  of  fact  and  a 
recommended  determination  on  this 
issue,  which  shall  be  limited  to  the 
statntorv  public  interest  factors,  10 
tl.S.U.  1337(d)(1),  (f)(1),  (g)(1) 


this  notice  of  investigation  shall  he 
.served; 

(a)  'fhe  i:om|)lainant  is;  Adaptix,  Inc., 
4100  Midwav  Road.  Suite  2010, 
Carrolton,  TX  7.'i007. 

(h)  The  respondents  are  the  following 
entities  alleged  to  he  in  violation  of 
section  337,  and  are  the  ])arties  njion 
which  the  complaint  is  to  he  served; 
Telefonaktieholaget  LM  Ericsson, 

'rorshamnsgatan  23.  Kista.  104  83 
Stockholm,  Sweden. 

Ericsson  Inc.,  0300  Eegacv  Drive.  Plano, 
TX  75024. 

(c)  'rhe  (Iffice  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Uommi.ssion,  500  E  Street  S\Y.,  Suite 
401,  Washington.  DU  20430;  and 

(4)  For  the  investigation  so  instituted, 
the  Chief  Administrative  Law  )ndge. 

U.S.  International  Trade  Commis.sion. 
shall  designate  the  presiding 
Admini.strative  Law  )ndge. 

Res])onses  to  the  comjilaint  and  the 
notice  of  inve.stigation  must  he 
submitted  by  the  named  resjiondents  in 
accordance  with  section  210.13  of  the 
Commi.ssion's  Rides  of  Practic:e  and 
Procedure.  10  CFR  210.13.  Pursuant  to 
10  CFR  201.10(d)-(e)  and  210.13(a). 
such  responses  will  he  considered  by 
the  (Commission  if  received  not  later 
than  20  days  after  the  date  of  .service  by 
the  Commission  of  the  conijilaint  and 
the  notice  of  investigation.  ICxtensions  of 
time  for  submitting  responses  to  the 
com])laint  and  the  notice  of 
investigation  will  not  he  granted  unless 
good  can.se  therefor  is  shown. 


Failure  of  a  respondent  to  file  a  timelv 
response  to  each  allegation  in  the 
com])laint  and  in  this  notice  may  he 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  comiilaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
(Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  he  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  an  initial  determination 
and  a  final  determination  containing 
such  findings,  and  may  result  in  the 
issuance  of  an  exclusion  order  or  a  cea.se 
and  desist  order  or  both  directed  again.st 
the  respondent. 

Issiuid:  I'etiriiarv  2.5.  201  :t. 

By  order  of  the  (Commission. 

Lisa  K.  Barton, 

Acting  Sacwtarv  la  Ilia  (Jommissian. 

|FK  t)()(:.  2(n:t-()47(i4  I-'ited  K;4.'i  am) 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Connected  Media 
Experience,  Inc. 

Notice  is  herehv  given  that,  on 
Fehruary  5,  2013,  pursuant  to  Section 
0(a)  of  the  National  (Cooiierative 
Research  and  Production  Act  of  1003, 

15  U.S.C.  4301  at  saq.  ("the  Act"). 
Connected  Media  Exiierience,  Inc. 
(“(CMX”)  filed  written  notifications 
simnltaneonsly  with  the  Attornev 
Ceneral  and  the  Federal  Trade 
(Commission  disclosing  changes  in  its 
memhershi]).  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  jilaintiffs  to  actual  damages 
under  sjiecified  circumstances. 
Specifically.  Omediae,  LL(C  a.k.a 
Pvpeline,  Kapaa,  HI.  has  withdrawn  as 
a  ])arty  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  memhershiji  or  planned 
activitv  of  the  group  research  jnoject. 
Memhershi])  in  this  groii])  research 
ju'oject  remains  oiien,  and  (CMX  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  memhershi}). 

On  March  12.  2010,  (CMX  filed  its 
original  notification  pursuant  to  Section 
0(a)  of  the  Act.  The  De|)artment  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  0(h)  of  the 
Act  on  April  10.  2010  (75  FR  20003). 

The  last  notification  was  filed  with 
the  Department  on  November  23.  2012. 
A  notice  was  ])nhlished  in  the  Federal 


Register  ])nrsuant  to  Section  0(h)  of  the 
Act  on  December  10,  2012  (77  FR 
75100). 

Patricia  y\.  Brink, 

Diivclnr  afCAvil  luiforcanianl.  AnIilnisI 
Division. 

|1K  Doc.  2(n:t-l)472!l  Filed  2-2a-ia:  am| 

BILLING  CODE  4410-1 1-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Robotics  Technology 
Consortium,  Inc. 

Notice  is  herehv  given  that,  on 
Fehruary  5.  2013,  pursuant  to  Section 
0(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1093, 

15  U.S.(k  4301  et  snq.  (“the  Act”). 
Robotics  Technology  (ionsortinm.  Inc. 
(“RTC”)  has  filed  written  notifications 
simnltaneonsly  with  the  Attorney 
Ceneral  and  the  Federal  Trade 
Commi.ssion  di.sclosing  changes  in  its 
memhershi]).  The  notifications  were 
filed  for  the  ])ur])ose  of  extending  the 
Act’s  ])rovi.sion.s  limiting  the  recovery  of 
antitrust  ])laintiff.s  to  actual  damages 
under  .s])ecified  circumstances. 
S])ecifically.  AM  Ceneral  LLC.  Livonia, 
MI;  Auhnrn  University.  Auhurn.  AL; 
DRS  Sustainment  Systems,  Inc..  St. 
Louis.  MO;  Eurisko  Institute  LLC, 
Monticello.  FL;  llumani.stic  Robotics, 
Inc.,  Philadel])hia.  PA;  Polaris  Sales, 
Inc.,  Medina.  MN;  TDC  Ac(]uisition 
Holdings,  Inc..  Huntsville.  AL;  Tech. 
Wise,  (Colorado  S])rings,  (X);  Universitv 
of  Arizona.  Tuscon.  AZ;  University  of 
Texas  at  Arlington  (Research  Institute). 
Fort  Worth.  TX;  and  Whitney,  Bradley 
8;  Brown.  Inc..  Reston,  VA.  have  been 
added  as  ])arties  to  this  venture. 

Also,  Butterfly  Haptics.  LLC.. 
Pittsburgh,  PA;  EmergentViews,  Inc., 
San  Franci.sco.  (iA;  International 
(X)m])uter  Science  Institute.  Berkley, 
CA;  L-3  .Services  Inc.,  Burlington,  MA; 
National  Robotics  Training  (ienter 
(NITR")  Florence  Darlington  Technical 
(X)Ilege.  Florence.  SC;  Ne])tec  USA  Inc., 
Houston.  TX;  Northwest  UAV 
Pro])ulsion  .Systems,  McMinnville.  OR; 
Kihordata,  LLC.  (iharlotte.  NC;  Sky 
Research.  Inc.,  Etna,  NIL  and  I’YZX, 
Inc..  Menlo  Park,  CA.  have  withdrawn 
as  ])arties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  memher.shi])  or  ])lanned 
activitv  of  the  grou])  research  ])roject. 
Memhershi])  in  this  groii])  research 
])roject  remains  o])en.  and  RT(’  intends 
to  file  additional  written  notifications 
disclosing  all  i;hanges  in  memhershi]). 


(3)  For  the  ])ur])ose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  ])arties  u])on  which 
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On  October  15.  2t)t)9.  RTC  tiled  its 
original  notification  pursuant  to  Section 
(i(a)  of  the  Act.  'I’lie  Dejiartinent  of 
Justice  jniblished  a  notice  in  tlie  Federal 
Register  jinrsnant  to  Section  ti(l))  of  the 
Act  on  November  .3t),  2t)t)‘)  (74  FR 
0255)0). 

rile  last  notification  was  filed  with 
the  Department  on  April  3t).  2t)12.  A 
notice  was  published  in  the  Federal 
Register  jnirsnant  to  .Section  (i(h)  of  the 
Act  on  June  8.  2012  (77  FR  34007). 

l’alric;ia  A.  Brink, 

Diwciar  of  Civil  h’nforccmvnt.  Ant  it  nisi 
Division. 

II'R  Oor..  2(n;i-(l-1727  I'iliHl  11:45  anil 

BILLING  CODE  P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
Office  of  Trade  and  Labor  Affairs; 

Labor  Affairs  Council  of  the  United 
States-Korea  Free  Trade  Agreement; 
Notice  of  Public  Session  Meeting 

agency:  International  Labor  Affairs 
Hiirean  (ILAH),  IL.S.  De|)artment  of 
Dihor. 

ACTION:  Notice  of  Fnhlic  .Session 
Meeting.  March  15).  2013. 

SUMMARY:  I’nrsnant  to  Article  15). 5  of  the 
ll.S.-Korea  Idee  Trade  Agreement 
(KORU.S  FTA).  the  International  Labor 
Affairs  Ihirean  (ILAH)  of  the  IL.S. 
Dejiartinent  of  Labor  gives  notice  of  the 
jinhlic  .se.ssion  of  the  meeting  of  the 
i.ahor  Affairs  ('.ouncil  (“(Council”  or 
“LA(7')-  The  LA(’.  jinhlic  session  will  he 
held  the  morning  of  March  15).  2013. 
rhe  jinrjiose  of  the  jinhlic  session  is  to 
jirovide  an  ojijiortnnity  for  the  Council 
to  meet  with  the  jiuhlic  to  discuss 
matters  related  to  the  imjilementation  of 
Chajiter  15)  (the  Labor  Chajiter)  of  the 
KOlUl.S  FTA.  including  activities  of  the 
Dihor  Coojieration  Mechanism 
established  under  Article  15).(i  of  the 
FTA. 

DATES:  rhe  LAC  jinhlic  session  will  he 
held  on  'I’liesdav,  March  15).  2013.  from 
5):00  a.m.  to  11:30  a.m.  ILAH  recjnests 
tho.se  interested  in  attending  jirovide 
their  name,  title,  and  any  organi/ational 
alTiliation  to  Fmma  Lanry.  Office  of 
Trade  and  Labor  Affairs.  ILAH,  IL.S. 
Dejiartinent  of  Labor.  200  Constitution 
Avenue  NW..  Room  .S-5303. 
Washington.  DC  20210:  jihone  (202) 
05)3-4811:  fax  (202)  05)3-4851  (This  is 
not  a  toll  free  iiniiiher.); 
Ij(iiirv.l^mnui.2@(iol.n()\’,  by  Monday, 
March  4.  2013. 


ADDRESSES:  The  LAC  will  meet  at  the 
II..S.  Dejiartinent  of  Labor.  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210.  Exact  room  information  will 
he  jirovided  njion  arrival. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emma  Lanry,  Office  of  Trade  and  Labor 
Affairs.  ILAH,  IL.S.  Dejiartinent  of  Labor. 
200  Con.stitntion  Avenue  NW..  Room 
.S— 5303,  Washington.  DC  20210:  jihone 
(202)  05)3-4811:  lAiuiy.Emnui.2@d()l.oov. 
Individuals  with  disabilities  wishing  to 
attend  the  meeting  .should  contact  Ms. 
Lanry  no  later  than  March  4,  2013,  to 
obtain  ajijirojiriate  accommodations. 
SUPPLEMENTARY  INFORMATION:  file  LAC 
meeting  is  ojien  to  the  jiuhlic  on  a  first- 
come,  first-served  basis,  as  seating  is 
limited.  Attendees  must  jire.sent  valid 
identification  and  will  he  snhject  to 
.securitv  .screening  to  access  the 
Dejiartinent  of  Labor  for  the  meeting. 

Aoanda:  Agenda  items  will  include  a 
jiresentation  by  the  Conned  on  the 
discussions  held  during  the 
intergovernmental  LAC  meeting  and  an 
ojijiortnnity  for  (juestions  from  the 
Jinhlic  on  matters  related  to  the 
imjilementation  of  the  Labor  Chajiter  of 
the  KORILS  FTA. 

Public  PctrticijHttion:  I'he  LAC  will 
receive  oral  comments  and  (juestions 
from  the  audience  during  the  meeting. 
The  Dejiartinent  of  Labor  is  also  ojien  to 
written  comments  or  (jnestions. 
sulimitted  to  lunma  Lanry  at  the  contact 
information  listed  above,  by  March  4. 
2013.  .Snell  written  snlimissions  will  he 
Jirovided  to  Council  niemhers  and  will 
he  included  in  the  record  of  the 
meeting. 

.Signed  ill  Wiisliingloii.  IXL  the  2.5lli  day  of 
I'eliiniiry.  2013. 

(iarol  Pier. 

/l(.7/ng  Dnpniv  Vndarsccralorv.  linroon  of 
Intornntionnl  Uibor  A  ffnirs. 

|1K  Ooc.  2lU:i-(l4<U(i  Filed  2-27-i:i;  4:15  i)ni| 
BILLING  CODE  4510-28-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

RIN  1210-AB51 

Final  Revision  and  Publication  of  the 
2012  Form  M-1,  Notice 

agency:  Emjiloyee  Henefils  Security 
Administriition,  Dejiiirtment  of  Liilior. 
ACTION:  Notice  of  2012  Form  M-1 
Revisions  and  Availability. 

SUMMARY:  This  (locnment  annonnees 
revisions  to  the  Form  M-1,  Rejiort  for 
Mnltijile  Emjilover  Welfare 
Arrangements  (MEWAs)  and  Certain 


Entities  Cl.dming  Excejition  (Etdils),  and 
its  availability.  The  revisions  can  he 
viewed  on  the  Emjdovee  Henefits 
.Security  /Vdministrat ion’s  (EH.SA)  Web 
site  at  \v\viv.dol.o()v/cl)S(i.  The  revised 
form  is  suhstantively  different  from 
jirevioiis  versions  of  the  Form  M— 1. 
Elsewhere  in  this  edition  of  the  Federal 
Register.  EH.SA  is  jiuhlishing  Final 
Rides  for  Idlings  Reijnired  for  Mnltijile 
Emjilover  Welfare  Arrangements  and 
Certain  Other  Related  Entities.  The.se 
rides  amend  the  existing  MEWA 
regulations  to  imjilement  the 
registration  reijidrement  added  to 
section  101(g)  of  Title  1  of  the  Emjiloyee 
Retirement  Income  .Security  Act  of  15)74, 
(ERLSA),  as  amended  hv  the  Patient 
Protection  and  Affordahle  Care  Act 
(Affordable  Care  Act),  as  well  as  to 
enhance  comjiliance,  enforcement,  and 
jirotection  of  emjiloyer-sjion.sored 
health  henefits.  The  form  and  the 
accomjianying  instructions  facilitate  the 
filing  reijuirements  for  MEWAs  and 
ECEs  under  ERISA. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
imjiiiries  regarding  the  Form  M— 1  filing 
reijidrement,  contact  Allison  Coodman 
or  .Suzanne  Hach,  Office  of  Health  Plan 
.Standards  and  Comjiliance  Assistance, 
at  (202)  05)3-8335.  This  is  not  a  toll-free 
numher.  For  inijniries  regarding  how  to 
obtain  or  file  a  Idirm  M-1.  see  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

SUPPLEMENTARY  INFORMATION: 

I.  Hackgrolind 

'rhe  Health  Insurance  Portability  and 
Accountahilitv  Act  of  15)5)0  (Pnh.  i.. 
104-15)1,  no  Stat.  15)30)  (HIPAA) 
amended  ERISA  to  jirovide  for.  among 
other  things,  imjiroved  jiortahility  and 
continuity  of  health  insurance  coverage. 
HIPAA  also  added  section  101(g)  to 
ERISA,  25)  IL.S.C.  1021(g),  jirovi(ling  the 
.Secretary  with  the  aiithoritv  to  riujiiire, 
hv  regulation,  annual  rejiorting  by 
MEWAs  that  are  not  ERLSA-covered 
jilans.  'Lhe  Patient  Protection  and 
Affordahle  Care  Act  (Affordahle  Care 
Act).  Public  Law  111-148,  124  .Stat.  115) 
(2010).  amended  section  101(g)  of 
liRLSA  to  reijidre  that  such  MEWAs 
register  with  the  Dejiartinent  jirior  to 
ojierating  in  a  .State.  .Sjiecifically,  this 
section  now  jirovides  that  the  .Secretary 
shall,  by  regulation,  reijuire  mnltijile 
emjilover  welfare  arrangements 
jiroviding  henefits  consisting  of  medical 
care  (within  the  meaning  of  section 
733(a)(2)  of  ERLSA.  25)  U.S.C. 

1 15)lh(a)(2))  which  are  not  ERLSA- 
covered  gronji  health  jilans  to  register 
with  the  .Secretary  jirior  to  ojierating  in 
a  .State  and  may.  by  regulation,  reijidre 
such  MEWAs  to  rejiort,  not  more 
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tiHulueiitly  than  annually,  in  such  form 
and  such  inaniKa’  as  the  .Secnaary  may 
nuinire  for  the  purjjose  of  detcMinining 
the  ext(mt  to  which  the  re(inirements  of 
l)art  7  of  suhtitle  H  of  title  I  of  I-IRISA 
are  hiang  carried  out  in  connection  with 
such  hcmefits. 

In  addition  to  the  relevant  |)rovisions 
of  1 IIPAA  and  tlu;  Affordahle  Clare  Act. 
other  laws  are  also  set  forth  in  i)art  7  of 
FKISA  with  which  MFWAs  and  FCFs 
mu.st  annually  rej)ort  compliance.  A 
.Self-(;om])liance  Tool,  which  may  he 
used  to  help  a.ssess  an  (mtity's 
compliance  with  ])art  7  of  ERISA,  will 
continue  to  he  included  in  the  Form  M- 
1  instructions.  The  current  version  of 
that  document  is  available  at  http:// 
www.dol  .gc)v/f^l)S(i/ 

Iwahhldw’schockslwets.html.  'I'he  Self- 
Clompliance  Tool  undergoes  changes  to 
reflect  the  current  provisions  of  part  7 
of  ERISA  as  they  become  effective. 

11.  Discussion  of  the  Revisions 

A.  h'indl  Hegdldtorv  Aniendiiuuits 

file  Departnnmt  is  simnltaneouslv 
publishing  Final  Rules  in  today's 
Federal  Register  that  amend  tin;  original 
Form  M-1  reciuirements  under 
4^  2.'52().l()l-2,  implement  the  new 
uigistration  nupurement  enactcul  by  the 
Affordahle  Clare  Act.  and  amend  tlu; 
D(!partment’s  annual  r(;])orting 
regulations  to  stnaigtlum  the  Form  M- 
1  re()uirements  for  all  MEWAs  and 
EClEs.  The  new  registration  recpurement 
is  an  im])ortant  new  enforcement  tool  to 
hel])  Fculeral  and  State  regulators  t)ett(!r 
identify  and  monitor  ME\VAs  and  EClEs 
and  give  the  Secretary  authority  to 
collect  additional  information  than  had 
been  collei:ted  in  previous  versions  of 
the  Form  M-1.  incduding  custodial  and 
financial  information. 

B.  Ovenidw  of  Form  Bovisions 

To  reflect  the  regulatory  amendments 
to  the  Form  M-1  reporting 
nuiuirements.  the  Dejiartment  has  made 
revisions,  described  in  the  j)aragraphs 
below,  to  the  Form  M-1.  Corres])onding 
changes  were  also  made  to  the  Form  M- 
1  instructions  including  the  line-hv-liiK! 
instructions.  The  revisions  result  in  a 
Form  M-1  that  is  substantially  different 
from  lu'evious  versions  of  the  Form  M- 
1.  The  changes  described  below  are  very 
similar  to  those  described  in  tin;  notice; 
of  pro])osed  form  revisions  jmhlished  in 
the  Federal  Regi.ster  on  December  8, 
2011  (70  FR  70250).  Cihanges  have  been 
made  to  the  propo.sed  form  and 
instructions  only  to  reflect 
modifications  to  the  final  rule  and  to 
lU'ovide  greater  clarity. 

Fart  1  of  the  2012  Form  M-1  reepures 
filers  to  indicate  the  ty])(;  of  filing  entity 


(i.e;.  ])lan  MEVVA,  non-plan  MEWA,  or 
an  ECE)  and  the  type  of  filing  being 
submitted  (i.e.  annual  re|)ort. 
registration,  origination,  or  special 
filing). 

Fart  II  of  the  2012  Form  M-1  recpiires 
more  ext(;nsiv(;  custodial  and  financial 
information  than  re(pie.st(;d  in  previous 
versions  of  the  Form  M-1.  In  addition 
to  ])roviding  information  regarding  the 
entity's  administrator  and  (;ntitv's 
sponsor,  the  2012  Form  M-1  iu)W 
recpiires  an  entity  to  report  individuals 
associated  with  the  entity  as  follows: 
Agent  for  service  of  process  or  registered 
agent;  members  of  the  Board,  officers, 
trustees,  custodians:  promoters  and/or 
agents  responsible  for  marketing:  any 
person,  financial  institution,  or  other 
entity  holding  a.ssets:  any  actuaries 
providing  services:  anv  third  ])artv 
administrator  (TFA)  with  whom  the 
MEWA  or  EC]E  has  a  contract  with:  any 
person  or  entity  that  has  authority  or 
control  over  the  assets  of  the  MEWA  or 
ECE  or  over  assets  paid  to  the  entity  hv 
plans  or  enpiloyers  for  the  provision  of 
benefits:  any  jierson  or  entity  that  has 
discretionarv  aiithoritv,  control,  or 
responsibility  with  resjiect  to  the 
administration  of  the  MIAVA  or  ECE  or 
any  benefit  program  offered  by  it:  and 
information  regarding  any  merger  with 
another  filing  entity.  Additionally,  the 
2012  Form  M-1  now  recpiires  the  filing 
entity  to  res])C)ncl  to  several  “yes  or  no” 
cpiestions  with  res])ec;t  to  the  entity's 
assets  and  the  ficlnc:iaries  responsible  for 
those  a.ssets. 

Fart  11  of  the  2012  Form  M-1  inc:lncles 
information  previously  c:c)ntainecl  in 
Fart  III  of  the  Year  2011  Form  M-1  and 
inciluctes  several  moclificiations  that 
cajjture  information  regarding  entities 
that  are  operating  in  a  State.  Fnrsnant  to 
the  definition  of ‘‘operating"  in  the  final 
rule  published  elsewhere  in  today's 
edition  of  the  Federal  Regi.ster.  the.se 
modifications  may  apply  to  entities  that 
are  not  ac;tively  providing  coverage. 

The  information  collected  in  Fart  111 
of  the  2012  Form  M-1  (jireviously 
designated  as  Fart  IV  in  the  Year  2011 
Form  M-1)  rc;main.s  generally 
unc;hangecl.  except  information 
rc;garcling  legal  proc:c;ecling.s  is  now 
included  in  Fart  II  of  the  2012  Form  M- 
1. 

III.  Filing  the  Form  M-1 

rhis  clc)c:nment  annc)nncc;.s  the; 
availability  of  the  2012  Form  M-1. 
Fiirsuant  to  the  final  ride;, 
administrators  arc;  now  rc;cpurc;cl  to  file; 
the  Form  M-1  c;lc;c:trc)nic:ally  using  the 
oidinc;  filing  system.  Dc;tailc;cl 
information  on  c;Ic;c:trc)nic:  filing  is 
available  at  www.dskdbsd. dol.gov/ 
niH\\'d2()J3.  For  a.ssi.slanc:e  on 


c:om])lc;ting  the  Form  M-1,  call  the  Form 
M-1  1  lelj)  Dc;.sk  at  202-003-8300.  For 
cpiestions  rc;garcling  the  eIc;c:tronic:  filing 
.system,  contac:t  the  EBSA  c:omputc;r 
I’lelp  Dc;sk  at  (202)  003-8000. 

A.  In  (lonorcd 

The  Form  M-1  is  rc;cpurc;ci  to  hi;  filc;ci 
annually  by  Marc:h  1  following  c;ac:h 
c:alc;nclar  yc;ar  during  all  or  part  of  whic:h 
the;  MEWA  is  operating,  and  for  thrc;c; 
c:alc;nclar  yc;ar.s  following  an  origination 
during  all  or  ])art  of  whic:h  the  ECE  is 
c)])c;rating. 

Fnrsnant  to  the  new  rc;gistration 
rc;cpurc;ment  c;nac:tc;cl  by  the  Affordable 
Care  Ac;t,  the  administrator  of  a  MEWA 
is  also  rc;cpurc;cl  to  file  the  Form  M-1  30 
clays  prior  to  ojierating  in  anv  State.  In 
addition,  the  administrator  of  a  MEWA 
mn.st  file  the  Form  M-1  within  30  clays 
of:  (1)  Knowingly  operating  in  any 
additional  State  or  Statc;.s  that  wc;rc;  not 
indicated  on  a  ])rc;vic)u.s  Form  M— 1 
filing:  (2)  c)pc;raling  with  rc;garcl  to  the 
c;mployc;c;.s  of  an  additional  c;m])lovc;r  (or 
canployccrs.  including  one;  or  more  sc;lf- 
c;m])loyc;d  individuals)  after  a  merger 
with  anc)thc;r  MEWA:  (3)  the  date;  the 
nnmher  of  c;mi)lc)yc;c;s  rc;c;c;iving  c:c)vc;ragc; 
for  mc;clic:al  c:arc;  under  the  MEWA  is  at 
lc;a.st  50  i)c;rc:c;nt  grc;atc;r  than  the  nnmher 
of  .suc:h  c;mplc)yc;c;s  on  the;  la.st  clav  of  the 
|)rc;viou.s  calendar  vc;ar:  (4)  or 
c;xpc;rienc:ing  a  material  c;hangc;  (as 
dc;sc:rihc;cl  in  the;  ac:c:c)m])anving 
in,struc:tion.s  to  the  Form  M-1). 

The  administrator  of  an  ECE  is 
rc;cpurc;cl  to  file  the  Form  M-1  during  the 
thrc;c;-yc;ar  pc;riocl  following  any  of  the; 
following  origination  events:  (1)  The 
ECE  hc;gin.s  operating  with  rc;garcl  to  the 
c;mi)lc)yt;c;s  of  two  or  more  employers 
(including  one  or  more  self-employed 
individnals):  (2)  the  ECE  hc;gin.s 
c)])erating  following  a  merger  with 
another  ECE  (unless  all  of  the  ECEs  that 
participate  in  the  merger  prc;viously 
were;  la.st  originated  thrc;c;  yc;ar.s  ])ric)r  to 
the  merger):  or  (3)  the  nnmher  of 
c;m])lc)yc;c;.s  rc;c:eiving  c:ovc;rage  for 
mc;clic:al  c;arc;  under  the  ECE  is  at  lc;a.st 
50  pc;rc:c;nt  grc;atc;r  than  the  numl)c;r  of 
suc.h  c;m])lovc;c;.s  on  the  last  clav  of  the 
])rc;vic)u.s  c:alenclar  year  (unlc;.s.s  the 
inc:rc;a.sc;  is  due  to  a  mc;rgc;r  with  anc)thc;r 
ECE  under  whic;h  all  ECEs  that 
])artic;ipatc;  in  the  mc;rgc;r  were;  la.st 
originated  at  lc;ast  thrc;c;  years  prior  to 
the  merger). 

With  rc;,sj)c;c;t  to  the  events  clc;.sc:rihc;cl 
above;,  the  achnini.strator  of  an  ECE  is 
rc;cpurc;cl  to  file  30  days  hc;forc;  it  begins 
c)])c;rating  with  rc;garci  to  the  c;m])lc)yc;c;.s 
of  two  or  more  c;m])lc)yc;r.s  (inc;lucling 
one  or  more  .self-can ployed  individuals), 
and  within  30  days  of:  (1)  When  the  ECE 
t)c;gin.s  operating  following  a  merger 
with  another  ECE  (unless  all  of  the  ECEs 


Federal  Register  /  Vol.  78,  No.  41 /Friday,  March  1.  201 8 /Notices 


13899 


tliat  |):irti(;i])ato  in  tlie  merger  previously 
were  last  originated  three  years  jjrior  to 
the  merger):  and  (2)  when  tlu!  numh(!r 
ol  (!mj)loy(;es  receiving  (:t)verage  for 
imulical  care  under  the  liCF  is  at  least 
.'»()  pmcent  greater  than  the  numlMir  of 
such  employees  on  the  last  day  of  the 
pnn'ious  calendar  year  (unle.ss  the 
incn!a.s(!  is  due  to  a  merger  with  anotluir 
!'X;F  under  which  all  IXlvs  that 
|)articipate  in  the  merger  were  last 
originated  at  least  three;  years  prior  to 
the  merge;!').  In  aelelitie)n.  eluring  any 
thre;e;  ye;ar  perieeel  in  whie;h  the;  IXl]  is 
re;eiuire;el  te)  file;  a  Fe)rm  M-1.  the;  FCE 
must  make  a  si)e;e:ial  filing  within  80 
elays  afle;r  it  l)e;gins  kneewingly  e)])e;rating 
in  any  aelelitieenal  State;  e)r  .State;s  lluit 
we;re;  ne)t  inelie;ate;el  een  a  pre;vie)usly 
re;eiuire;el  Feerm  M-1  filing  or  e;xj)e;ne;ne:e;s 
a  mate;rial  e;hange  (as  ele;se;ril)e;el  in  the; 
ae:e:e)mpanving  instrue:tie)ns  te)  the;  Fenin 
M-1 ). 

A  (iO-elay  eene-time  e;xte;nsion  e)f  time; 
te)  file  will  aute)matie:allv  he  granteel  if 
the;  aelministrate)!'  of  the;  MF\VA  e)r  FCF 
re;eiue;sts  an  e;xte;nsie)n  pursuant  te)  the; 
l-’e)rm  M-1  inslrue:tie)ns. 

If.  The  2012  Form  M-1 

The  Filing  ele;aelline;s  feer  the;  2012 
Fe)rm  M-1  have;  l)e;e;n  ele;laye;el  elue;  to  the; 
aelelitie)!)  e)f  the;  all-e;le;e:tre)nie;  filing 
re;e|uire;me;nt  anel  te)  ;ille)w  fili;rs  te) 
l)e;e:e)me:  familieir  with  the;  new  filing 
re;e|uire;me;nts  anel  ele;aelline;s.  Feer  annual 
|•e;|)e)rl.s.  the;  2012  Fe)rm  M-1  is  ne)W  elue; 
May  1. 2018.  with  an  e;xte;nsie)n  until 
)uly  1. 2018  available;.  Fe)r  re;gi.stratie)n. 
eeriginatie)!).  eer  spe;e;ial  filings,  the;  2012 
Fe)rm  M-1  is  elue;  fe)r  e;ve;nts  he;ginning 
e)n  e)r  after  )ulv  1.  2018.  with  a  OO-elav 
e;xle;nsie)n  available. 

Me)re;  eletails  e)n  filing  reepiireaneaits 
are;  available  in  the  final  rule  ])ul)lisheel 
ed.sewhere  in  this  e;elitie)n  e)f  the;  Federal 
Register.  As  noleel  pre;vie)usly  in  this 
ne)tie:e.  a  Se;lf-(le)m])liane:e  Te)e)l.  which 
may  he;  useel  to  hel])  Jis.se;ss  an  entity's 
e:e)mpliane:e  with  part  7  of  FRISA.  will 
exentinue  te)  he;  ine;luele;el  in  the  Fe)rm  M- 
1  instrue:tie)ns.  The;  e;urre;nl  versieen  e)f 
that  ele)e:ume;nt  is  available  at  /)///).// 
www'.dol.t’ov/ehsd/pdf/cagdppo.pdf. 

FBSA  is  ex)mmitte;el  te)  we)rking 
te)ge;the;r  with  aelmini.str€ite)rs  te)  he;l|) 
the;m  ex)mply  with  the  Fe)rm  M-1  filing 
re;epiire;me;nts.  While;  the;  l*’e)rm  M-1  is 
ne)w  re;e]uire;el  te)  he;  file;el  e;le;e;tre)nie;allv. 
|)rinte;el  ex)pie;s  will  he;  available;  leer 
re;fe;re;nex;  by  e;alling  the;  FlkSA  te)ll-ire;e; 
pul)lie:atie)n  heetline;  at  l-80()-444-FHSA 
(8272).  Que;stie)ns  e)n  exempleting  the; 
Feerm  M-1  are;  he;ing  elire;e;te;el  te)  the; 
FBSA  He;lp  De;sk  at  (202)  ()‘)8-88()0.  Feer 
eiue;.stie)ns  re;gareling  the  e;le;e;tre)nie:  filing 
system,  ex)ntae:t  the;  FBSA  exemputer 
rie;lp  De;sk  at  (202)  (i98-H000. 


IV.  Paperweerk  Reduction  Act 
Statement 

Aex:e)reling  te)  the;  Ba])e;rwe)rk 
Re;elue;tie)n  .'\e:t  e)f  190.')  (Peih.  F.  104-18) 
(BRA),  ne)  pe;rse)ns  are;  re;epiire;el  te) 
re;spe)nel  te)  ii  ex)lle;e:tie)n  e)f  infe)rmatie)n 
unle;ss  sue:h  ex)lh;e:tie)n  elisplays  <i  valiel 
Offiex;  e)f  M<mage;me;nt  anel  Buelge;t 
(OMB)  ex)ntre)l  numhe;r.  The;  De;])artme;nt 
ne)te;s  that  a  Fe;ele;ral  age;ne:v  e:anne)t 
ex)nelue:t  eer  spe)n.se)r  a  ex)lle;e:tie)n  e)f 
infe)rmatie)n  unle;ss  it  is  a])pre)ve;el  by 
OMB  uneler  the;  BRA,  anel  elisplays  a 
e:urre;ntly  valiel  OMB  ex)ntre)l  numl)e;r. 
anel  the;  puhlie;  is  ne)t  re;eiuire;el  te) 
rt;spe)nel  te)  a  ex)lle;e:tie)n  e)f  informatie)!) 
unle;ss  it  elisplavs  a  eanrentlv  valiel  OMB 
e;e)ntre)l  numl)e;r.  Se'c  44  ll.S.O.  8.')07. 

Alse),  ne)twithslaneling  any  e)ther 
pre)visie)ns  e)f  law.  ne)  pe;r.se)n  shall  he; 
suhjeel  te)  ])e;nalty  ie)r  failing  to  ex)m})ly 
with  a  ex)lle;e:tie)n  e)f  inldrmatie)!)  if  the; 
e:e)lle;e:tie)n  e)f  infeermatie)])  ele)e;s  ne)t 
elisplay  a  e:urre;ntly  valiel  OMB  ex)ntre)l 
numl)e;r.  SVe;  44  ll.S.fi.  8.')12. 

This  ne)tiex;  re;vise;s  the;  infeermation 
ex)lle;e:tie)n  re;eiue;st  (ICiR)  title;el  the; 
“Annual  Re;pe)rt  fe)r  Multiple;  Fmplove;r 
\Ve;lfare;  Arr€mge;me;nts  (Fe)rm  M-l)” 
api)re)ve;el  hv  OMB  uneler  OMB  (x)ntrol 
Numl)e;r  1210-0110.  whie;h  eanrentlv  is 
se:he;elule;el  te)  e;xpire;  e)n  February  29. 
2010.  Fe)]'  the;  he)ur  anel  ex).st  l)urele;n 
asseeeaateel  with  this  re;visie)n.  please;  se;e; 
the;  re;geil<itie)n  title;el  "Filings  Re;epiire;el 
e)f  Multiple;  Fmpleeyer  Welfare; 
Arrange;me;nt.s  anel  (a;rtain  Other 
l']ntitie;s  that  Offe;r  e)r  Breeviele;  (x)ve;rage; 
fe)!'  Me;elie;al  (iare;  te)  the;  F!nple)ve;e;s  e)f 
Twe)  e)!'  Me)!'e;  F!n])le)ye;!'.s,"  whie:h  is 
puhlisheel  e;l.se;whe;re;  in  toelay’s  issue  e)f 
the;  Feederal  Register . 

Stalulen  v  Autheerily:  29  l!.,S.C'..  1021-1024. 
1027.  1029-.81.  10r)9.  11.84  anel  118,"); 
.S(;e:n;lary  e)f  Ixihor's  Orele;!'  1-201 1.  77  I  'K 
10H«  (|an.  9.  2012).  .See:.  2.")20. 101-2  also 
isseieel  inul(;r  29  II.S.C.  llHl-1188.  1  181 
note;.  1 18.8.  11 8.8a-el.  and  1191-1 191e:.  .See:. 
2.820.108-1  alse)  i.sseied  unel(;r  20  ll..S.(;.  0088 
note.  .See:.  2820.10  1-0  edso  issiie;(l  uiul(;r  see:. 
802(a)(8).  120  Slat.  780.  940  (2000);  .Se;e:.s. 
2820.102-8.  2820. 104l)-l  einel  2820.104l)-8 
alse)  issiie;el  miele;r  29  II.S.C.  1008.  1181-1188. 
1181  ne)le;.  118.8.  1188a-el.  1191.  anel  1  191ii- 
e:.  .Se;e:s.  2820.104l)-l  iinel  2820.107  alse) 
issiie;el  iinele;r  20  1 1..S.C.  40 1  ne)te;.  Ill  .Stilt. 
788.  .Se;e:.  2820.101-8  is  idse)  issne;el  iniele;i'  29 
II.S.C.  1021(i). 

.Signeiel  ill  WiisliiiiglDii.  DC.  lliis  20tl)  eliiv  i)f 
|■e;l)nlil!•y.  2018. 

IMiyllisC.  Be>i/.i, 

Assistdiil  Sccraldi'v.  Kinpinvec  llancfils 
Seciirilv  Adiniiiislrdtion. 

Il'K  Doe:.  2018-0480.8  Mlesl  2-28-18;  8:48  imi| 
BILLING  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

PIN  1210-AB51 

Revision  of  Annual  Information  Return/ 
Reports 

agency:  laniileiyee  Be;ne;fits  .Se;e:u!'ity 
Aelministi'iitiem,  ne;])in'tme;nt  e)f  Liihen'. 
ACTION:  Ne)tie;e;  e)f  ;iele)])tie)n  e)f  reivisiems 
to  Annual  Reiturn/Reiient  Feirms. 

SUMMARY:  This  de)e:ume!nt  exmtains 
reivisiems  te)  the;  Feerm  .'I.'IOO  Annual 
Re;tu!'n/Re;])e)!'t  file;el  by  aelmiui.strateers  e)f 
e;e;rtain  e;mple)ye;t;  welfare;  heaiefit  plans 
that  are;  i'e;e]uin;el  te)  e;e)mj)ly  with  the; 
Fe)i'm  M-1  reporting  !'e;e]uii'e;me;nts  e)f  29 
CFR  2.')2(). 101-2.  Tlie  revisieens  are; 
intendeel  te)  e;nhane:e  the  De;j)ai'tment  e)f 
Faheer’s  iihility  te)  enfe)!'e:e  the;  Feerm  M— 

1  !'e;pe)rting  re;e]uire;ment.s  uneler  Title;  1  e)f 
the;  Fmploye;e;  Re;tire;me;nt  lne;e)me; 
.Se;e;urity  Ae:t  e)f  1974,  as  ameaieleel 
(FRkSA).  The;se;  Ibrms  i'e;visions  are; 
he;ing  |)ul)lishe;el  simullane;e)uslv  with 
fimil  !'e;gul€itie)ns  unele;i'  Title;  I  e)f  FRkSA 
thiit  implement  repeerting  re;e|ui!'e;me;nts 
ibr  MFWAs  iinel  e:e;rtain  othe;!'  e;ntitie;s 
thiit  offer  en'  ])i'e)viele;  e;e)ve;riige;  for 
me;elie:i!l  e:in'e;  benefits  ibr  e;mple)ve;e;s  eif 
two  eir  more;  e;mple)ve;i's. 

DATES:  Effective  Ddle:  A])i'il  1. 201 .8. 
Applicdhilitv  /lo/e^;  These;  Ibrms 
re;vi.sie)ns  will  he  iipplii:iil)le;  for  iill  Fen  in 
S.'iOO  Annual  Reiturn/Repenl  filings 
l)e;ginning  with  the  2018  Fenin  .S.'IOO. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ime;t  K.  Song.  Offie:e;  of  Reigulatienis  anel 
Inteirpretatienis,  Fm])le)ve;e;  Benefits 
Se;e:urity  Aelmini.stratiem.  Department  e)f 
Laheir.  at  (202)  098-8.')28.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacikground 

Uneler  Title;s  I  iinel  IV  eif  FRkSA,  anel 
the;  Interiiiil  Re;venue;  Code  (Ceiele),  as 
iime;nele;el,  anel  re;gulatie)ns  i.ssueel 
the;re;unele;r.  peaision  anel  welfare  l)e;ne;fit 
plans  are  geaierally  re;e]uire;el  to  file  iin 
iinnuiil  i'e;])e)rt  e;e)ne:e;i'ning.  among  either 
things,  the;  fiiiiineiiiil  e;e)nelition  iinel 
e)])e;ration  of  the;  plans.  Filing  the;  Form 
.').')()()  Annuiil  Re;tui'n/Re;])e)rt  eif 
Fmpleiyee  Beaiefit  Bliui  (Fenin  .8.')00 
Annuiil  Reiturn/Repoi't),  ine:lueling  iinv 
i'e;e]uii'eel  iittiie:hme;nt.s  anel  se:he;elule;s. 
ge;ne;i'idly  siitisfie;s  the  iumuiil  repenting 
re;eiuire;me;nts.  The;  Fenin  .'i.'iOO  Annual 
Return/Rejien't  is  the;  pi'ine:ipid  seniixie;  eif 
iulbrinatieni  anel  elata  e;e)ne:e;rning  the; 
eiperatienis.  funeling  iinel  inve;.stme;nts  eif 
pensieni  iinel  welfare;  l)e;ne;fit  jilans.  The; 
ibnin  .'I.'iOO  Annual  Re;turn/Re;j)ort 
e:e)nstitute;s  an  inte;griil  part  of  the; 
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onforcenuait,  research  and  ])oli(:y 
(levelo|nn(!nt  ])r()grains  of  tlie 
n(!|)artinent  of  Labor  (Department),  the 
lnt(!rnal  Kevenne  Service,  and  tlu; 

Pcmsion  Ibmefil  (Inarantv  (lor|)oration, 
and  is  a  .source  of  information  and  data 
for  n.s(i  l)y  otlier  federal  agcmcies. 
C.ongress.  and  the  ])rivate  sector  in 
assessing  employcu;  Ixnudit.  tax.  and 
economic  Inmds  and  i)olici(!.s.  I'he  Form 
.').')()()  Annual  Ketnrn/Keport  also  .serves 
as  the  ])rimarv  means  hv  which  the 
o])erations  of  ])lans  can  he  monitored  hy 
])articipants,  beneficiaries,  and  the 
general  pnhlic. 

In  addition  to  filing  the  Form  .'j.'iOO 
Animal  Retnrn/Report,  certain 
employee  welfare  lienefit  plans  that  are 
multiple  employer  welfare  arrangements 
(MEW As),  as  defined  in  section  .3(40)  of 
ERISA,  and  Entities  Claiming  Exception 
(ECEs),  as  defined  in  §  2.')20. 101-2.  are 
also  subject  to  the  reporting 
reipiirements  under  S  2.520.101-2. 
which  are  satisfied  by  filing  a  Form  M- 

I,  linport  for  Multiple  Etuployt^i  Wet  fore 
Arningeinenis  (MEWAsI  and  Certuiu 
Other  Entities  Otuiniin^  Exception 
(ECEs)  (Form  M-1 ). 

II.  Multiple  Employer  Welfare 
Arrangements  and  (Certain  Other 
Related  Entities 

The  Health  Insurance  Portahilitv  and 
Ac:i:ountahility  Act  of  ItttKi  (llll’AA) 
(Pul).  L.  104-101.  llOStat.  1030) 
amended  ERISA  to  i)rovide  for,  among 
other  things,  improved  ])orlahilitv  and 
continuity  of  health  insurance  coverage. 
IllPAA  added  section  101(g)  to  ERISA, 
providing  the  Secretary  of  Labor 
(Secretary)  with  the  authority  to 
establish,  by  regulation,  annual 
re])orting  by  MEWAs  that  are  not 
themselves  employee  benefit  ])lans 
within  the  meaning  of  ERISA  section 
3(3)  (non-])lan  MFiWAs).  The  purpose  of 
the  reporting  recpnrement  was  to 
determine  whether  MEWAs  were  in 
com])liance  with  the  requirements 
created  by  HIPAA.  'I’he  I’atient 
Protection  and  Affordable  Care  Act 
(Affordable  Care  Act).  Pnhlic  Law  111- 
148.  124  Stat.  no  (2010).  amended 
section  101(g)  of  ERISA  to  recjuire  non- 
])lan  MEWAs  to  register  with  the 
Department  i)rior  to  operating  in  a  State. 

On  Fehrnarv  11.  2000,  the  Department 
])uhli.shed  an  interim  final  ride 
im])lementing  the  Form  M-1  regnlation 
under  §2.520.101-2.  05  FR  7152.  On 
April  0,  2003.  the  De])arlment  ])uhli.shed 
the  final  rule.  08  FR  17404.  Although 
ERISA  .section  101(g)  by  its  terms  only 
ai)])lies  to  non-plan  MEWAs,  in  order  to 
effectuate  MEWA  com])liance  and  based 
on  the  regulatory  authority  found  in 
ERISA  sections  505  and  734.  the  Form 
M-1  regulation  recpnred  administrators 


of  non-|)lan  MEWAs,  plan  MEWAs,  and 
certain  other  entities  '  to  file  the  Form 
M-1  with  the  Secretarv.-  ERISA 
sections  505  and  734  provide  the 
.Secretary  with  the  authority  to  recpnre 
plan  MEWAs  and  EfiEs  to  comply  with 
the  Form  M-1  reporting  re(]nirements  of 
§2520.101-2,  hut  because  ERLSA 
section  101(g)  onlv  a])])lie.s  to  non-plan 
MEWAs,  only  non-])lan  MEWAs  are 
subject  to  civil  penalties  under  ERLSA 
section  502(c)(5)  for  failure  t«)  comply 
with  the  Form  M-1  recpurements.  * 

On  December  0.  2011,  the  Department 
published  in  the  Federal  Register 
proi)osed  rules  on  Filings  Recpnred  of 
Mniti])le  Emj)lover  Welfare 
Arrangements  and  Certain  Other  Related 
Entities,  proposing  amendments  to  the 
Form  M-1  reporting  regulation  under 
ERLSA  .section  101(g)  and  the  annual 
reporting  regulations  under  ERLSA 
sections  103  and  104.  The  ])uri)ose  of 
the  propo.sed  changes  was  to  strengthen 
the  Form  M-1  re])orting  recpiirements 
for  all  plans  recpdred  to  file  the  Form 
M-1.  70  FR  70222.  .Siimdtaneously.  the 
Department  published  a  notice  of 
])ropo.sed  forms  revisions  to  the  I’orm 
5500  Annual  Return/Re])ort  (7()  L’R 
7()252)  and  a  notice  of  jn'oposed  forms 
revisions  to  the  Form  M— 1  (70  L'R 
702.50). 

The  De|)artment  received  six 
comments  on  the  i)ro])o.sed  amendments 
to  the  Form  M-1  regulation  and 
])ro])o.sed  form  revisions  to  the  Form  M— 
1,  hilt  did  not  receive  any  comments  on 
the  propo.sed  amendments  to  the  annual 
reporting  regulations  under  ERLSA 
sections  103  and  104  or  the  propo.sed 
reyisions  to  the  Form  5500  Annual 
Return/Report.  Therefore  the 
Department  has  decided  to  adopt  the 
changes  to  the  annual  reporting 
regulations  under  ERLSA  sections  103 
and  104  and  reyisions  to  the  Form  5500 
Annual  Return/Rei)ort  largely  as 
j)ropo.sed,  except  for  technical  changes 


'  Till!  Form  M-1  ri!>;ulalions  iiaiiiiri!  limiloci  Form 
M-1  tiling  lor  corlain  grou|)  IkniIiIi  plans  that  claim 
not  to  1)0  a  MFiWA  sololy  duo  lo  Iho  oxcoplion  in 
soclion  :i(4l))(.\)(i)  of  FRI.SA  for  colloclivolv 
hai'gainod  plans,  llioso  onlilios  aro  rolorrod  lo  as 
Fnlitios  C.laiming  Fxcoplion  or  FCFs. 

-  In  Iho  proamhio  lo  tho  20(11)  inlorim  final  rnlo. 

Ilio  Doparlmonl  oxplainod  "|a|n  im|)orlant  roason 
for  rof|niring  Ihoso  groups  lo  filo  is  llial  Iho 
adminisiralor  of  a  MFWy\  mav  incorrocllv 
dolormino  lhal  il  is  a  groii))  hoallh  plan  or  lhal  it 
is  ostahlishod  or  maintainod  pursuant  lo  a  colhH:livo 
hargaining  agroomonl.  A  ropoiiing  ro(|uiromont 
limilod  only  lo  MFWAs  lhal  aro  mil  group  hoallh 
plans  may  not  rosnil  in  ropoiiing  hv  manv  suili 
MFWAs.  Ihus  groallv  rodncing  Iho  valuo  of  Iho  data 
colloclod."  .So(.' ().S  FK  71,'')2.  715:1  (Foh.  11,  2000). 

‘  I’ursuanI  lo  FKISA  soclion  502(c)(5),  a  civil 
ponally  of  up  lo  .SI .  100  (or  higher  amonni  if 
adjuslod  pursuant  to  tho  Fodoral  Civil  I’onaltios 
Inltalion  AdjustmonI  Acl  of  1000.  as  amondod)  a 
day  may  ho  assossod  for  oach  dav  a  non-plan 
MFWA  fails  lo  filo  a  complolo  Form  M-1 . 


to  the  Form  .5.5{)()  Annuiil  Retnrn/Report 
and  in.strnctions  to  clarify  the  Form 
5.5()()  reporting  reipiirements  and 
conform  them  to  the  final  Form  M-1 
regnlation  by  making  it  clear  that  all 
plans  reipiired  to  file  the  Form  M-1 
(plan  MEWAs  and  ECEs)  are  reipiired  to 
file  a  Form  .5.5()()  and  answer  the  new 
Form  M-1  compliance  ipiestions  on  the 
Form  .5.5()().‘’  The  changes  to  the  Form 
.5.5()()  Annual  Return/Re])ort  and 
instructions  are  ajiplicahle  for  all  Form 
.5.5()()  Annual  Return/Report  filings 
beginning  with  the  2013  Form  .5.500.  For 
the  2013  Form  5500.  the  compliance 
ipiestions  will  he  included  in  the  Form 
5.500  in.strnctions  and  welfare  benefit 
plan  filers  will  he  reipiired  to  include 
the  answers  as  an  attachment  to  their 
Annual  Retnrn/Report.  A  new  Fart  111 
will  he  included  in  the  Form  5500  for 
the  2014  Form  5500  and  later  year 
Forms  5500.  ELsewhere  in  this  edition  of 
the  Federal  Regi.ster,  the  Em|)loyee 
Benefits  Security  Administration  is 
publishing  the  Final  Rules  amending 
the  annual  reporting  regulations  under 
ERLSA  sections  103  and  104  as  jiart  of 
the  Final  Rules  on  Filing  Required  of 
Multiple  Em])loyer  Welfare 
Arrangements  and  Certain  Other  Related 
Entities  (Final  Rules). 

III.  Discussion  of  the  Forms  Revisions 

As  in  the  pro|)osal.  the  final  forms 
revisions  make  conqiliance  with  the 
Form  M-1  filing  requirements  an 
integral  part  of  compliance  with 
ERLSA’s  Form  5500  annual  reporting 
requirements  for  plans  required  to  file 
the  Form  M-1  by  requiring  all  such 
plans  to  file  a  Form  5500  Annual 
Return/Re])ort  (with  new  Form  M-1 
comj)liance  questions),  regardless  of  the 
plan  size  or  tvjie  of  funding.  'I’he 
changes  to  the  Form  5.500  and  its 
instructions,  together  with  companion 
Final  Rules  amending  the  annual 
reporting  regulations  under  ERLSA 
.section  103  and  104,  being  jinhlished 
sejiarately  in  today’s  Federal  Register, 
accomplish  .several  interrelated 
objectives. 

First.  §2520.103-1  is  being  amended 
to  codify  the  addition  of  Form  M-1 
comjiliance  questions  to  the  Form  5500. 
As  in  the  proposal,  the  Final  Rules 
amend  the  content  of  the  annual  report 
under  §2520.103-1  by  requiring  all 
plans  subject  to  the  Form  M— 1 


'  Uiilikv  pliin  MIAV.As  tliiit  iini  iindor  ii  |)(M'iniiiU!iit 
|■(!(luirolnolll  lo  lito  Iho  t'orm  M-1. 21)  CMl 
2520.11)1-2  ro(|uiros  iiii  l■X:l■:  lo  I'llo  Iho  I'onii  M-1 
onlv  (turino  iho  lliroo  voors  tollowiiio  omli 
ori^iiiiition  ovoiil  (an  lX:h  mav  oxporionco  moro 
Itiaii  ono  oi  iginalion  ovoiil).  Ttioroforo.  Iho  l•d|•ln 
550(1  nitos  rolatino  lo  plaii.s  roipiiroit  lo  lilo  tlio 
Form  M-1  apph  to  l-XlOs  onlv  (lurin<;  Itio  poriods 
in  xvtiidi  FXlis  aro  roipiirod  to  filo  llio  Form  .M-1. 
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nujiiininKMits  to  include  as  part  of  the 
Forni  .'i.lOO  Annual  Retnrn/Report  "lalny 
.statements  or  information  retpiired  l)y 
tlie  instructions  to  the  h'orm  .l.'jOO 
mlaling  to  information  regarding 
compliance  with  the  filing  retjuirements 
under  §  2.'>2(). 101-2.’'  The  forms 
revisions  hciing  adopted  in  this  Notice 
implement  this  recinirement  hv  adding  a 
new  Part  III  to  the  Form  .'i.'iOO,  which 
asks  for  information  nigarding  whether 
an  employee  welfare  hmiefit  ])lan  is 
subject  to  the  Form  M-1  filing 
iHHpiirements  during  the  jdan  year,  and 
if  so.  whether  the  j)lan  is  currentlv  in 
compliance  with  the  Form  M— 1  filing 
re(]uirements  under  2.'j20.1()1-2.  Plan 
administrators  that  indicate  the  plan  is 
subject  to  the  Form  M-1  filing 
re(|uirement.s  must  enter  a  R(;cei])t 
(kmfirmation  Code  for  tin;  Form  M-1 
annual  rciport  or.  if  the  plan  was  not 
rcHiuinul  to  fib;  the  Form  M-1  annual 
report,  the  most  riicent  h'orm  M-1 
re(]uired  to  he  fiUnl  by  the  plan.  This 
was  adjusted  slightly  from  the  j)n)])o.sal 
to  simplify  the  rej)orting  rinjuiremeut. 
The  proposal  asked  for  the  R(!cei])t 
(Confirmation  (Coch;  for  the  most  recent 
Form  M-1  including  Form  M-1  filings 
(e.g..  origination  or  registration  filings) 
mad(!  after  the  late.st  Form  M-1  annual 
r(!port.  Failun;  to  answer  the  t’Orm  M- 
1  com])lianc(!  (juestions  will  subject  tin; 
Form  .'j.'lOO  Annual  Return/Report  to 
rejection  as  incomplete;  and  civil 
p(;nalti(;s  mav  he  ass(;s.sed  pursuant  to 
fCRISA  .s(;ction  .'i()2(c)(2).  For  tin;  2013 
Form  .').')()()  year,  the  Part  111  (piestions 
will  hi;  ini  hided  in  the  Form  .'i.'jOO 
instructions  and  welfare  benefit  jilan 
filers  will  he  required  to  include  the 
answers  to  the  new  questions  in  a  non¬ 
standard  attachment.  The  new  Part  111 
will  he  included  in  the  Form  .'i.'iOO  for 
the  2014  Form  .'j.'iOO  and  later  vear 
Forms  .'>.100. 

Second.  §2.520.104-20  is  being 
amended  to  ensure  that  all  plan  MFWAs 
and  EC.Es  regardless  of  size  or  funding 
are  reciuired  to  answer  the  new  Form 
M-1  comjiliance  questions  on  the  Form 
.5.500.  Section  2.520.104—20  now 
exjiresslv  jirovides  that  plans  required 
to  file  the  Form  M-1  (])lan  MEWAs  and 
ECEs)  are  not  eligible  for  the  exenqition 
from  filing  a  Form  .5.500  that  ajijilies  to 
certain  unfunded,  fullv  insured,  and 
combination  imfunded/insured  small 
welfare  plans.  That  change  is  being 
reflected  in  the  changes  to  the 
instructions  for  the  Form  .5500  being 
ado])ted  in  this  Notice.  Unless  tho.se 
jilans  are  required  to  file  the  Form  .5500 
with  the  new  Form  M-1  compliance 
questions,  the  Dejiartment  would 
continue  to  have  no  ERISA  civil  iienalty 
process  to  enforce  conqjliance  of  the 


Form  M-1  filing  obligations  of  small 
plan  MEWAs  and  EUlvs. 

Third.  §2520.1 03-1  (c)(2)  is  being 
amended  to  jirovide  that  ])lan  MEWAs 
and  E(]Es  are  not  eligible  to  file  the 
short  form,  Form  .5.500-SF.  hecau.se  the 
Form  .5.500-SF  does  not  include  specific 
.Schedule  A  insurance  information 
questions,  and  the  Dejiartment  believes 
that  plan  MIAVAs  and  fXlEs  that  claim 
to  ])rovide  insured  benefits  should  he 
required  to  conqilete  the  .Schedule  A  to 
report  information  about  the  insuranc.e 
|)olicy  and  insurance  company.  That 
change  is  being  reflected  in  the  changes 
to  the  instructions  to  the  Form  5500  and 
Form  5.500-.SF  being  adopted  in  this 
Notice. 

The  burden  of  jireparing  and  filing  the 
Form  5500  Annual  Return/Report  for 
the  few  small  plan  MEWAs  and  E(^Es 
that  may  he  affected  by  this  change 
would  he  minimized  because,  in 
addition  to  being  eligible  for  the 
otherwise  available  simplified  annual 
re])orting  requirements  for  small  welfare 
plans  ]>rovided  under  §2520.104-41, 
Jilans  that  meet  all  of  the  requirements 
under  §2520.104-44  are  exemjit  from 
certain  financ.ial  rejiorting  and  audit 
requirements  (e.g.,  conqileting  .Schedule 
1  (I'’inancial  Information)).''’  Thus,  many 
jilan  Ml’]WAs  and  EUEs  mav  onlv  need 
to  file  a  Form  5.500  and,  if  aj)|)licahle. 
.Schedule  A  (Insurance  Information)  and 
.Sc.hedule  (!,  Part  Ill  (to  rejiort  any 
nonexenqit  transactions). 

IV.  Findings  on  the  Revised  Form  .5500 
Annual  Relurn/Report  as  a  Limited 
Exemption  and  Simplified  Reporting 

.Section  104(a)(2)(A)  of  ERI.SA 
authorizes  the  .Sec.retarv  to  jirescrihe  by 
regulation  .simjjlified  rejiorting  for 
jiension  jilans  that  cover  fewer  than  100 
jiarticijiants.  .Section  104(a)(3)  of  ERI.SA 
authorizes  the  .Secretary  to  exenijit  any 
welfare  jilan  from  all  or  jiart  of  the 
rejiorting  and  disclosure  reijuirements 
of  Title  1  of  ERI.SA  or  to  jirovide 
simjilified  rejiorting  and  disclosure  if 
the  .Secretary  finds  that  such 
requirements  are  inajijirojiriate  as 
ajijilied  to  such  jilans.  .Section  110  of 
ERISA  jiermits  the  Secretary  to 
jire.scrihe  for  jiension  jilans  alternative 
methods  of  comjilying  with  anv  of  the 
rejiorting  and  disclosure  requirements  if 
the  .Secretary  finds  that:  (1)  The  use  of 


■  Noitlior  Itiis  nor  Itio  conipiinioii  rin:il 

ri!;;iit:iti()ns  on  '‘I'itiiigs  K(!(|iiin!(t  ol  Miillipti! 
l-jiiployor  Willart!  AiTiinaoiiionts  anct  Coilaiii  (lllior 
K(!lal(t(t  lailitios"  i1iaii<;(!  llu;  i!ti'‘il)ililv 
ro(|uiroiiuinls  lor  llio  limip-d  (!N(Mnption  imdcsr  2(1 
(I  K  25211.104-44.  'I1u!  Ilopartnuail  (!xpi!i:ls  tliat 
inanv  plan  MKWAs  and  I'X'.lis  will  not  sritislv  Iho 
indnndiid  and  insunal  oligilrilitv  rtHinironuails  in 
tlio  liinitod  (;x(Mnption  and  will  conlinuo  to  lx; 
in(;liail>l(;  Tor  llu;  r(;portin”  r(;li(!l  undor  20  C.I'K 
2520.104-44. 


the  alternative  method  is  consistent 
with  the  jinrjioses  of  Title  I  of  ERI.SA, 
jirovides  adequate  di.sclosure  to  jilan 
jitirticijiiints  and  beneficiaries,  and 
Jirovides  adequate  rejiorting  to  the 
.Secretiirv;  (2)  the  iijijilic.ition  of  the 
stiilutorv  rejiorting  and  disclosure 
requiremeuts  would  increti.se  costs  to 
the  Jilan  or  imjio.se  unreasoiiiilile 
iiilministiiitive  burdens  with  resjieci  to 
the  ojienition  of  the  jilan;  and  (3)  the 
ajijilication  of  the  statutory  rejiorting 
and  disclosure  requirements  would  he 
adverse  to  the  interests  of  jilan 
jiarticijiants  in  the  aggregate.  For 
jiurjio.ses  of  Title  I  of  ERI.SA.  the  filing 
of  a  comjileted  Form  .55()t)  Annual 
Return/Rejiort.  including  the  filing  by 
eligible  jilans  of  the  Form  5.500-.SF,  in 
accordance  with  the  instructions  and 
related  regnlations,  generally  would 
constitute  comjiliance  with  the 
simjilified  rejioii,  limited  exemjition 
and/or  alternative  method  of 
comjiliance  in  §  2520.1 03-1.  In 
addition,  section  50.5  of  ERI.SA 
authorizes  the  .Secretary  to  jire.scrihe 
such  regulations  as  the  .Secretary  finds 
necessary  or  ajijirojiriate  to  carry  out  the 
jirovisions  of 'i'itle  1  of  ERI.SA. 

In  revising  the  Form  5500  Annual 
Retnrn/Rejiort  and  making  the 
amendments  to  the  Dejiartment’s  annual 
rejiorting  regulations,  the  Dejiartment 
has  attemjited  to  halance  the  needs  of 
jiarticijiants  and  beneficiaries  and  the 
Dejiartment  to  obtain  information 
nece.ssarv  to  jirotect  ERI.SA  rights  and 
interests  with  the  costs  attendant  with 
the  rejiorting  of  information  to  the 
federal  government.  The  Dejiartment 
finds  under  .sections  104(a)(2)(A)  and 
104(a)(3)  of  ERI.SA  that  the  use  of  the 
Form  5.500  Annual  Return/Rejiiirt,  with 
the  new  Ibirm  M-1  comjiliance 
questions,  is  consistent  with  the 
jiurpo.ses  of  Title  I  of  ERI.SA  and 
Jirovides  adequate  di.sclosure  to 
jiarticijiants  and  beneficiaries  and 
adequate  rejiorting  to  the  .Secretary. 

Taking  into  account  the  aliov'e.  the 
Dejiartment  has  determined  that  the.se 
revisions  to  the  Form  5500  Annual 
Return/Rejiort  are  nec.essarv  and 
ajijirojiriate  to  carry  out  the  jirovisions 
of  Title  I  of  ERI.SA.  The  revised  Form 
5.500  Annual  Return/Rejiort  also 
continues  to  jirovide  for  the  rejiorting 
and  di.sclosure  of  financial  and  other 
Jilan  information  descrihed  in  .section 
103  of  ERI.SA  in  a  uniform,  efficient, 
and  understandahle  manner,  thereby 
facilitating  the  disclosure  of  such 
information  to  jilan  jiarticijiants  and 
beneficiaries. 

V.  Paperwork  Reduction  Act  Statement 

According  to  the  Pajierwork 
Reduc.tion  Act  of  1905  (Pub.  L.  104-13) 
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(FRA),  no  j)(;r.sons  an;  rcuiiiired  to 
r(!S])oiul  to  a  collection  of  information 
unless  such  collection  (lis])lavs  a  valid 
OMH  control  numher.  'I'he  Department 
notes  that  a  Federal  agency  cannot 
conduct  or  si)onsor  a  collection  of 
iiddrmation  unless  it  is  ap])roved  by  tin; 
Office  of  Manageimmt  and  Budget 
(OMB)  under  tlu;  FRA,  and  dis])lavs  a 
curnmtly  valid  OMB  control  numher, 
and  the  public  is  not  r{!(|nired  to 
res|)ond  to  a  collection  of  information 
unless  it  tlis])lays  a  currently  valid  OMB 
control  numher.  .Sec  44  U.S.Ci.  3.‘i()7. 
Also,  nolwith.standing  any  other 
])rovision.s  of  law.  no  person  shall  he 
subject  to  penalty  for  failing  to  com])ly 
with  a  collection  of  information  if  tin; 
collection  of  information  does  not 
display  a  currently  valid  (3MB  control 
numher.  Sec  44  II.S.O  3512. 

The  D(;])arlment  has  filed  a  revision 
with  OMB  regarding  tin;  impact  this 
Notice  wonld  have  on  the  information 
collection  retpiest  titled  “Form  55()(). 
Annual  Return/Re])ort  of  Fm])loyee 
Benefit  Flan,”  which  was  approved  bv 
OMB  under  OMB  (Control  Numher 
121()-()11()  and  is  currently  scheduled 
to  expire  on  March  31. 2014.  'I'he  final 
r(!gnlation  titled  “F'ilings  Retjuired  of 
Multi])le  Emi)loyer  Wedfare 
Arrangenumts  and  (Certain  Otlun-  Related 
Ihitities,”  published  el.sewhere  in 
today’s  issm;  of  the  Federal  Register, 
revises  the  content  of  the  F’erin  5500  to 
nupun!  an  FRISA-c;overed  plan  that  is 
subject  to  Form  M-1  re(]uirements  to 
include  “jalny  statements  or 
information  r(!(iuired  hv  the  in.stnictic)ns 
to  the  Form  5500  relating  to  information 
regarding  compliance  with  the  filing 
retjuiremenls  under  §  2520.101-2." 
Accordingly,  the  De])artment  is 


finalizing  a  new  Fart  III  to  the  Form 
5500,  which  asks  for  information 
regarding  whether  an  employee  wedfare 
benefit  plan  is  snbject  to  the  Form  M- 
1  re(|uirem(;nts  during  the  ])lan  y(;ar, 
and  if  so.  whether  the  i)lan  is  currently 
in  compliance  with  the  Form  M-1 
reciuiniinents  under  §2520.101-2.  Flan 
administrators  that  indicate  tin;  ])lan  is 
subject  to  tlu!  k’orm  M-1  r(!{|uirements 
also  would  he  retpunxl  to  enter  the 
Receipt  (ionfirmation  (lode  for  the  Form 
M-1  annual  report  or  the  most  recent 
Form  M-1  filing  made  with  the 
D(;])artment.  Failure  to  answer  the  Form 
M-1  compliance  (luestions  will  subject 
the  Form  5500  Annual  Return/Report  to 
rejection  as  incomplete  and  c:ivil 
])enalties  may  he  assessed  pursuant  to 
FRISA  .section  502(c)(2).  'I'he 
Dei)artment  believes  that  the  burden 
associated  with  this  revision  would  he 
f/f?  ininiinis.  because  ))lan  administrators 
would  know  whether  the  plan  is  subject 
to  and  in  com])liance  with  the  Form  M- 
1  reciuirements  and  they  would  have  the 
Recei])t  (ionfirmation  (iodes  readily 
available. 

'I'he  final  rule  also  reciuires  all  ])lans 
subject  to  the  Form  M— 1  riKiuirements  to 
file  Form  5500.  regardless  of  the  plan 
size  or  ly])e  of  funding.  The  limited 
exemiition  available  for  certain  small 
welfare  ])lans  that  meet  the 
reipiirements  of  §  2520. 104— 20  is  being 
amended  to  ex])ressly  state  that  jilans 
subject  to  the  Form  M-1  re(|uirements 
are  not  eligible  for  the  exemiition.  In 
addition,  such  plans  would  not  he 
eligible  to  file  the  Form  5500-SF. 
Although  the  I3e])artment  does  not  hav(! 
sufficient  data  to  estimate  the  numher  of 
j)lan  MFVVAs  and  FdFs  that  may  he 
affecttul  by  this  revision,  it  expects  the 


numher  to  he  small,  Ixicause  00  percent 
of  entities  that  file  Form  M-1  with  the 
De])artment  cover  more  than  100 
l)articipants.  Moreover,  the  burden  of 
pre|)aring  and  filing  the  Form  5500 
Annual  Return/Re])ort  for  the  few  small 
])lans  that  might  he  affected  by  this  rule 
would  he  minimal,  h(;cause.  in  addition 
to  being  eligible  for  the  simj)lified 
annual  reporting  reciuirements  for  small 
welfan;  plans  provided  under 
§2520.104-41.  small  jjlans  that  meet  the 
nuiuirements  of  §  2520.104-44  are 
exempt  from  completing  certain 
otherwise  ap])licahle  financial  reporting 
and  audit  requirements,  such  as 
completing  the  Schedule  I  (Financial 
Information).  'I'lius.  the  affected  plans 
may  only  need  to  file  a  Form  5500  and, 
if  a])plicahle.  Schedule  A  and  Schedule 
(k  Fart  111  (to  report  anv  nonexempt 
transactions),  'fhe  De])artment  estimates 
that  affected  plans  wonld  incur  a  cost  of 
.S450  to  engage  a  third-party  service 
])rovider  to  prepare  the  form  and 
.schedules  for  submission.  Any  burden 
for  small  F(iFs  is  even  less  because 
the.se  |)lans  are  subject  to  the  Form  M- 
1  filing  re(]uir(!ments  only  for  the  three 
year  ])eriod  following  any  origination 
event. 

Appendix  A — (Changes  to  Existing  Form 
.5500 — A  New  Fart  HI  Is  Added  to  the 
Form  5500  on  Form  M-1  (iomplianc:e 

Im)!’  Ilu;  2013  l''()riii  5.500.  lli(!  (jiieslions  will 
l)(;  incliidtul  in  Ilu;  i■'()rln  5500  insliiictiens 
and  wcdfani  Ixaielit  plan  filcM's  will  lx; 
nupiired  lo  inchidi;  tlie  answers  as  an 
allachnnail  lo  llieir  annual  reUnn/reporl.  Tlu; 
nenv  Fart  111  will  lx;  included  in  the  l-'orin 
5500  for  the  2014  Forin  5500  and  lat(!r  viiar 
Forms  5500. 
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Part  HI  j  Form  M-1  Compliance  Information  (to  be  completed  by  welfare  benefit  plans) 

_ i _ 

lla.  If  the  plan  provides  welfare  benefits,  was  the  plan  subject  to  the  Form  M-1  filing 
requirements  during  the  plan  year?  (See  instructions  and  29  CFR  2520.101-2.) 
.  X  Yes  X  No 

If  "Yes"  is  checked,  complete  lines  lib  and  11c. 

llb.  Is  the  plan  currently  in  compliance  with  the  Form  M-1  filing  requirements?  (See  instructions 
and  29  CFR  2520.101-2.) 

.  X  Yes  X  No 


11c.  Enter  the  Receipt  Confirmation  Code  for  the  2013  Form  M-1  annual  report.  If  the  plan  was 
not  required  to  file  the  2013  Form  M-1  annual  report,  enter  the  Receipt  Confirmation  Code  for 
the  most  recent  Form  M-1  that  was  required  to  be  filed  under  the  Form  M-1  filing  requirements. 
(Failure  to  enter  a  valid  Receipt  Confirmation  Code  will  subject  the  Form  5500  filing  to  rejection  as 
incomplete.) 

Receipt  Confirmation  Code _ 


AppiMidix  B — (liangHS  to  Form  5.'j()() 
Instructions 

'rlu!  (liini«i!s  to  tlu!  iiislniclions  to  tlu;  l-'( 
.S.StMl  ar(!  as  l{)ll()\vs: 

Section  1:  Wild  Musi  Fill; 

•  llu'  iollowiii”  instruclions  will  la;  addcal 
to  tlu!  inslructions  lor  Widlan?  Uomdil  Plan; 

Plans  nHiuirnd  to  I'ili!  a  l•'orln  M-1.  Ih-povl 
for  \lulti])lc  EmpUivcr  U'alfdrc  Arninficnicnls 


(MEW'Asj  (ind  Cdilain  luitilias  (.Vo/ni/Ji” 
Exrrplion  (ECEsj.  an;  not  oligiblo  for  tin; 
liliii”  oxoinplion  in  2!)  (d-'K  2.^2(1.104-20 
dciscrilxid  bolow.  .Such  |)lans  an;  r(!(|nii'(!d  to 
lilo  the  Form  .">.500  r(!>>ardl(!ss  ol  lho  plan  si/i? 
or  lyja!  ol  hindin”. 

Section  4:  What  I'o  File 

•  'I'lu!  lollowinj^  iiislniclions  will  he  added 
lo  ihe  iiislniclions  lor  Ceiieral  .Schedules. 
.Schedule  I: 


Note.  A  welfare  plan  llial  would  have  heen 
elif’dile  lor  the  rilin<>  exeiiiplion  under  20 
(iFK  2.520.104-20  hill  for  llie  fact  llial  il  is 
reipiired  lo  file  a  Form  M-1  is  exeiiiiil  from 
com|)leling  a  .Schedule  1  if  il  meets  the 
recpiiremeiils  of  20  (IFR  2.520. 104-44(h)(1 ). 

•  The  followiii”  lip  will  he  added  lo  the 
iiislniclions  for  .Small  Welfare  Plan  filiii<> 
re(|iiiremenls: 


>A  welfare  plan  that  covered  fewer  than  100  participants  as  of  the  beginning  of  the  plan  year  and 
is  required  to  file  a  Form  M-1,  Report  for  Multiple  Employer  Welfare  Arrangements  (MEWAs) 
and  Certain  Entities  Claiming  Exception  (ECEsj,  is  exempt  from  attaching  Schedule  I  if  the  plan 
meets  the  requirements  of  29  CFR  2520.104-44.  However,  Schedule  G,  Part  III,  must  be  attached 
to  the  Form  5500  to  report  any  nonexempt  transactions. 


Quick  Rt;li;r«!iicj:  (diart  of  F'orm  .5500. 
Schedules,  and  .Attachments  (Not  Applicable 
lor  Form  5500-SF  Filei^i) 

•  The  foilowin<>  sentence  will  he  added  al 
the  eml  of  foolnole  3: 

.All  Plans  reipiired  lo  file  Form  M-1.  Export 
for  Muhiph  Employor  W’olfaiv  ArrangiJnionls 
I.MEWAsI  and  (A-rtain  Entities  (ihiiinine 
Exception  lE(iEs).  iiinst  file  an  annual  re]iorl 
regardless  of  plan  size  or  Ivpe  of  fnndine. 

Section  5:  l.ine-hy-l.ine  Instructions  lor  the 
F'orm  5500  ami  Schedules 

•  The  following  instriiclions  for  new  Pari 
III  will  he  added  as  follows; 

Part  III — F'orm  M-1  (Compliance  Inl'ormation 
(to  he  completed  hv  welfare  henefit  plans) 

Line  lla.  All  plans  providing  welfare 
henefits  ninsl  coni|)lele  Pari  111.  line  1  la  hy 
answering  either  "Yes"  or  “No."  Do  not  leave 
the  answer  blank.  (Check  "Yes"  and  complete 
line  11.  elenienis  llh  and  11c  if  the  plan  is 
a  mulliple  employer  welfare  arrangenieiil  or 


an  Entity  (Claiming  Exception  (E(CFC)  suhjeci  lo 
the  Form  M-1  filing  nupiiremenls.  If  the 
answer  is  "No."  skip  elenienis  llh  and  Tic 
of  line  11. 

(Ceneraliy.  a  Form  M-1  amiiial  report  nuisl 
he  filed  each  year  by  March  1st  following  the 
calendar  year  in  which  a  |ilan  operates 
subject  lo  Ihe  Form  M-1  filing  recpiirenieiil. 
(For  exaiiijile.  a  iilan  MEWA  llial  was 
operating  in  2013  miisl  file  the  2013  Form 
M-1  animal  report  by  March  1.  2014.)  In 
addilion.  Form  M-1  filings  are  necessary  in 
the  case  of  certain  regisiralion.  origination,  or 
sjiecial  events.  .See  Ihe  inslrnclions  for  Form 
M-1 .  lieport  for  Midtiple  En}ployer  Welfare 
Arranfieinents  (MEWAsI  and  (Certain  Entities 
(ilaiining  Exception  (EdEs).  http:// 

WW  W  .askehsa.dol/gov/inewa.  and  20  (CFR 
2520.101-2  for  more  iiifornialion  regarding 
Ihe  Form  M-1  filing  recpiirenienis  for  plan 
MEWAs  and  E(CEs. 

Line  llh.  All  jilans  that  answered  "Yes"  in 
line  lla  niusl  com|)lele  line  llh  hy 


answering  either  "A'es"  or  “No."  Do  not  leave 
the  answer  blank. 

Fine  11c.  All  plans  that  answered  "A'es"  in 
line  lla  must  enter  a  Receipt  (Coiifirniatioii 
(Code  for  the  2013  Form  M-1  anniial  re])orl 
that  was  reipiired  to  he  filed  with  the 
llijpartmeiit  under  the  Form  M-1  filing 
reipnreiiients.  The  Receipt  (Coiifirniatioii 
(Code  is  a  niiiipie  code  generated  hy  the  Form 
M-1  electronic  filing  system.  Yon  can  find 
this  code  under  the  "coni|)leted  filings"  area 
when  von  log  into  your  Form  M-1  electronic 
filing  system  al  http://\yn  \v  (iskehsa.dol/i’ov/ 
menu. 

ll  a  plan  was  not  reipiired  to  file  a  2013 
Form  M-1  animal  re|)ort.  enter  the  Receijit 
(Confirmatioii  (Code  for  the  most  recent  Form 
M-1  that  was  reipiired  to  he  filed  under  the 
Form  M-1  filing  reipiirements  on  or  before 
the  dale  of  filing  the  2013  Form  5500.  (For 
exam]ile.  if  a  plan  was  not  reipiired  lo  file  a 

2013  Form  M-1  aniuial  report  hy  March  1. 

2014  for  the  2013  calendar  year  because  il 
experienced  a  regisiralion  event  between 
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Oclolxir  1  aiui  DcuxiinlHM'  31.  2013.  and  inad(;  .3.300  IIk;  8(:(:(;i|d  ('oniirnialion  C’.odt!  issiuul 
a  linudy  l•'()rm  M-1  nif-islralion  l'ilin<>.  Ilu;  lbrlh(!  Korin  M-1  ri!<>islrali()n  lilin{>.) 

plan  nuist  ontor  on  lino  llo  ol  Iho  2013  Idirin 


A  welfare  benefit  plan's  failure  to  answer  line  11a,  and  if  applicable,  line  11b  and  line  11c,  or 
enter  a  valid  Receipt  Confirmation  Code  in  line  11c,  will  subject  the  Form  5500  filing  to  rejection 


as  incomplete  and  civil  penalties  may  be  assessed  pursuant  to  ERISA  Section  502(c)(2)  and  29  CFR 


2560.502C-2. 


Iiislriiclions  11)1-  Schodiili;  (1  (Korin  3500) 
Finaiiciul  Transaction  Schedules 

•  llio  Ibllowiii”  instrnclions  will  lio  addod 
to  iho  "(iantion"  paraf>raph  in  Part  111 — 
Nonoxoinpt  Transactions: 

/\  Plan  Ihdl  is  rtHjuivcd  lo  file  a  Form  M- 
I,  Ucpoii  for  Multiple  Employer  Welfare 
Arrangements  IMEWAs)  and  Certain  Entities 
Claiming  Exception  (ECEs).  hat  that  is  not 
reipiired  to  file  the  Sclunlnle  I  because  it  has 
fewer  than  100  participants  and  meets  the 
nspiirements  of  20  CEP  2320.104-44.  mast 
complete  Schedule  C.  Part  III.  to  report 
nonexemj}t  transactions. 

Instrnclions  tor  Scliodiilo  I  (Form  5300) 
Financial  Information — Small  Plan 

•  Tlio  Ibllowiii”  instructions  will  ho  addod 
to  tho  "Excoiition"  iiara^rajih  nndor  (ionoral 
Instructions  lor  Who  Most  Mlo: 

A  I’lan  that  is  ro(|nirod  to  lilo  a  Ibirin  M- 
1.  Peport  for  Multiple  Employer  Welfare 
Arr(m<iemenls  (.MEWAs)  and  (AnUnn  Entities 
Claiming,  Excejdion  lECEsj  is  not  ro(|nirod  to 
lilo  tho  Schodnlo  I  il  it  has  lowor  than  100 
participants  at  tho  ho”innin”  of  tho  |)lan  year 
and  moots  tho  rocpiiromonts  0120  C’,1''R 
2320.104-44. 

Apjiendix  — (lianges  to  Existing  Form 
35()n-SF  Instructions 

(lonoral  (liangos 

llio  instructions  to  tho  l-'orin  3300-Sl’’  will 
ho  updatod  lo  clarily  that  idans  suhjoct  to  tho 
Ibirin  M-1  liling  rociuiroinonts  (]dan  MEW.As 
and  Entitios  Claiming  Excoption)  aro  not 
oligihlo  lo  lilo  tho  K’orm  3300-Sl''  and  must 
lilo  tho  K’orm  3300.  with  all  roepurod 
schodulos  and  allachmonis.  Tho  changos  aro 
as  follows: 

Who  May  Kilo 

•  Tho  following  paragra|)h  0  will  ho  addod 
lo  tho  instructions: 

().  I'ho  plan  is  not  rocjuirod  lo  lilo  a  l■'orm 
M-1.  Peport  for  Multiple  Employer  Welfare 
Arrangements  (.MEWAsI  and  Certain  Entities 
Cl(nmin>i  Exception  (ECEsj  dnriin^  the  plan 
year. 

Spocitic  I.ino-liy-I.im;  Instructions  (Korin 
5500-SF) 

•  Tho  following  paragraph  (i  will  ho  addod 
to  Iho  instructions  for  Part  11.  Lino  (i; 

(i.  Tho  plan  is  not  rocpiirod  lo  lilo  a  Korm 
M-1.  Peport  for  Multiple  Employer  Welfare 
Arrangements  (MEWAsI  and  Certain  Entities 
Chniniii}’  Exception  (ECEsj  during  the  plan 
year. 


Siguod  at  Washington.  DC.  this  20lh  dav  of 
Kohruary  21)13. 

Phyllis  C.  Itor/.i, 

Assistant  Secretary.  Employee  Penefits 
Security  Administration,  Department  of 
Labor. 

IKK  Due.  2()13-()4i«)4  KMiul  2-28-1:):  8:4.3  ain| 
BILLING  CODE  4510-29-P 

DEPARTIVIENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Availability  of  Funds  and 
Solicitation  for  Grant  Applications  for 
Intermediary  Organizations  Serving 
Juvenile  Offenders  in  High-Poverty, 
High-Crime  Communities 

AGENCY:  Ein])loynient  and  Tntiiiiiig 
Administration,  Eaboi'. 

ACTION:  Notice  ol  Solicitation  forOrant 
Applications  (SCiA). 

Funding  Opportunity  Nninbnr:  SCA/ 
DFA  PY-1 2-03. 

SUMMARY:  The  IJ.S.  Dojiartinent  of  Labor 
(1)()L),  Employment  and  Training 
Administration  (ETA),  announces  the 
aviiilability  of  S20  million  in  grant  funds 
authorized  by  the  Workforce  Investment 
Act  for  grants  to  intermediary 
organizations  to  operate  multi-site 
j)rojet:ts  to  serve  juvenile  offenders  and 
in-school  youth  at-ri.sk  of  involvement 
in  the  juvenile  justice  .system,  ages  14 
and  above,  in  high-poveity.  high-crime 
communities. 

Intermediary  Organizations  Serving 
Juvenile  Offenders  in  High-Povertv, 
High-Commnnities  grants  will  he 
awarded  through  a  i;ompetitive  jirocess. 
Under  this  solicitation,  DOE  ex])ects  to 
award,  four  grants  of  Sh  milliou  each  to 
cover  a  3h-mouth  period  of 
performance.  These  grants  will  include 
a  combination  of  workforce 
develo|nnent,  education  and  training, 
case  management,  mentoring, 
restorative  justice,  community-wide 
violence  reduction  components,  and 
jK)st  jirogram  su])port  and  follow-ii]). 

The  complete  SUA  and  any 
snhsec|nent  SUA  amendments  in 
connection  with  this  solicitation  are 
described  in  further  detail  on  ETA’s 


Web  site  at  http:/ /www. doUdn.gov/ 
grants/  or  on  hiti)://\y\y\y. grants.gov.  The 
\\T;h  sites  ])rovide  application 
information,  eligibility  retjuirements, 
review  and  selection  procedures,  and 
other  program  reiinirements  governing 
this  solicitation. 

DATES:  The  closing  date  for  receipt  of 
ap|)lications  under  this  announcement 
is  April  1.3.  2013.  Applications  must  be 
received  no  later  than  4:00:00  j).m. 
Eastern  Time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brinda  Ruggles,  200  (Constitution 
Avenue  N\V.,  Room  N-471(), 
Washington.  DU  2021 0;  'Telephone: 
202-003-3437. 

.Signed:  Kebruarv  23.  21)1 :).  iu  Wasluugtou. 
DC. 

Eric;  1).  l.iietkcMihaiis. 

Crant  Officer.  Employment  and  Training 
Administndion. 

II  K  Due.  2l)i:)-l)47‘)2  Kiliul  2-28-i:i;  8:4.3  iim| 
BILLING  CODE  4510-FT-P 

MILLENNIUM  CHALLENGE 
CORPORATION 

[MCC  FR  13-01] 

Millennium  Challenge  Corporation 
Board  of  Directors  Meeting;  Sunshine 
Act  Meetings 

agency:  Millennium  Challenge 
(’orj)oi'ation. 

TIME  AND  date:  10:00  a.m.  lo  Noon, 
'Thursday,  March  14.  2013. 

PLACE:  Department  of  State.  2201  U 
Street  NW.,  Wa.shiugton.  DU  20.'520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  the  meeting  may  be 
obtained  fioiu  Melvin  F.  Williams,  jr.. 
Vice  Piesident.  (ieneial  Uoimsel  and 
Corporate  Secretaiy  via  email  at 
corpora  tcsccr(dar\^incc.gov  c  )r  b\' 
telephone  at  (202)  521-3000. 

STATUS:  Meeting  will  be  closed  to  the 
public. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
of  Directoi's  (the  "Board")  of  the 
Millennium  Challenge  Uorpoiation 
("MCC")  will  hold  a  meeting  to  discuss 
the  Honduras  'Threshold  Program  and 
the  Susj)ension  and  Teiiuination  Policy. 
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The  agenda  items  are  expected  to 
involve  tlie  consideration  of  cla.ssified 
information  and  the  meeting  will  lx; 
closed  to  the  public. 

Daled:  l■’l;t)nlilrv  27.  21)12. 

Melvin  F.  Williams.  |r.. 

VP/(',f!iu‘r(il  (AHinsrl  and  Corporalr  Sccn'Itirv. 
Milltniniiini  (  'AuilU‘n;j,r  (An/uinilian. 

IKK  Ocic.  2(n;t-04<H)»  I'ilod  2-27-i:t:  4:1.t  |)m| 
BILLING  CODE  9211-03-P 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  13-021] 

Government-Owned  Inventions, 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  Patent  applications  on  the 
inventions  listed  below  assigned  to  the 
National  Aeronantics  and  Sjiace 
Administration,  have  been  filed  in  the 
United  .States  Patent  and  Trademark 
Offici!.  and  are  available  for  licensing. 
DATES:  March  1.  2018. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  |.  McUroarv.  Patent  Uonnsel. 
Mai'shall  .Space  Flight  Chenier.  Mail  (lode 
L.S01,  Hnntsville,  AL  .'L'jH12:  telephone 
(2.'5())  .'■>44-0018;  fax  (2.''>(>)  .144-0288. 

NASA  Case  No.:  MF.S-82009-1-CON: 
(x)mposite  Pressure  Ves.sel  Including 
Crack  Anesling  Barrier; 

NASA  Ca.se  No.:  MFS  82701-1-ClP: 
1-xldy  Canrent  Minimizing  Flow  Ping  for 
ll.se  in  Flow  C^onditioning  and  Flow 
Metering. 

Siimara  M.  i  hiimpson-King, 

Deputy  (ieiierul  (Jounsifl. 

IKK  Odc.  20i:i-()4H(m  Filtul  2-28-1;):  8:4.')  aiii| 
BILLING  CODE  7510-1 3-P 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  13-016] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY;  National  Aeronantics  and 
.Space  Administration. 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  Patent  applications  on  the 
inventions  listed  below  assigned  to  the 
National  Aeronantics  and  .Sjiace 
Admini.stration.  have  been  filed  in  the 
United  .States  Patent  and  Trademark 
Office,  and  are  available  for  licensing. 


DATES;  March  1, 2018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  11.  Farp.  Ill,  Patent  Atlornev. 
(ilenn  Research  Center  at  Lewis  Field. 
Code  21—14.  (Meveland,  OH  4418.'>; 
telephone  (210)  488-.''>7.'‘>4;  fax  (210) 
488-0)700. 

NASA  Case  No.:  LFVV-18.110-1; 

1  Ivbrid  (iear: 

NASA  Ca.se  No.:  LFVV-1 8821-1 : 
no|)ant  .Selective  Reactive  Ion  latching  of 
Silicon  (’.arbide: 

NASA  Case  No.:  LFVV-1 8(i74-1 : 
Polvmer  Flectrolvte-Ba.sed  .Sen.sors; 

NASA  Case  No.:  L1‘]VV-1880‘)-1 : 
.Sampling  and  Control  Circuit  Board  for 
an  Inertial  Measurement  Unit: 

NASA  Case  No.:  LFVV-1 8782-1 ; 
Sy.stem.  Apparatus,  and  Method  for 
Liipiid  Purification. 

Sumara  M.  rhompseii-King, 

Deputy  (ieuerul  (jounsel. 

I  IK  Doc.  2()i:)-()48()()  Filiui  2-28-1:):  8:4.')  anil 
BILLING  CODE  7510-13-P 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  13-018] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
.Space  Administialion. 

ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY;  Patent  a])plications  on  the 
inventions  listed  below  a.ssigned  to  the 
National  Aeronautics  and  .S])ace 
Administiation.  have  been  filed  in  the 
United  .States  Patent  and  Trademark 
Office,  and  are  available  for  licensing. 
DATES:  March  1.  2018. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  W.  Homer,  Patent  Coun.sel.  NASA 
Management  Office — )PL.  4800  Oak 
Crove  Drive,  Mail  .Stoj)  180-200, 
Pa.sadena,  CA  91100;  telephone  (818) 
8.14-7770. 

NA.SA  Ca.se  No.:  DRC-0 12-01 1-1 :  Air 
Launch  from  a  Towed  Aircraft. 

Sumara  M.  TTmmpson-King, 

De/juty  (I'eneral  (Counsel. 

II  K  Doc.  2(n:)-0481):)  I'ilcd  2-28-1:);  8:45  ami 
BILLING  CODE  7510-13-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  13-020] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
.Spac:e  Admini.stration. 


ACTION:  Notice  of  availabilitv  of 
inventions  for  licensing. 

SUMMARY:  Patent  aiiplications  on  the 
inventions  listed  below  a.ssigned  to  the 
National  Aeronantics  and  .S])ace 
Administration,  have  been  filed  in  the 
United  .States  Patent  ami  'rrademark 
Office,  and  are  available  for  licensing. 

DATES;  March  1. 2918. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  W.  Fdwards,  Patent  Counsel, 
Langley  Research  Center.  Mail  .Sto])  80. 
Hampton.  VA  28081-2199;  lelejihone 
(7.17)  804-8280;  fax  (7.17)  804-9190. 

NA.SA  Case  No.:  LAR-17211-1: 
f’loating  Ultrasonic  Transducer 
Inspection  .Sy.stem  and  Method  for 
Nondestructive  Fvaluation: 

NA.SA  Case  No.:  LAR-1 7801-1: 
("oherent  Doppler  Lidar  for  Measuring 
Altitude,  Cronnd  Velocity,  and  Air 
Velocity  of  Aircraft  and  .Spaceborne 
Vehicles; 

NA.SA  (lase  No.:  LAR-1 8097-1 :  .Shape 
.Sensing  Using  a  Multi-Core  Ojitical 
Fiber  Having  an  Arbitrary  Initial  .Shajie 
in  the  Presence  of  Fxtrinsic  Mirces: 

NA.SA  Case  No.:  LAR-1 8077-1; 
Method  and  A])])aratns  for  Cenerating 
l’light-()i)limizing  Trajectories. 

Sumara  M.  Tliumpsun-King. 

Deputy  (ieiundl  (Jounsel. 

|I■■K  Doc.  20i:)-()4805  I<ilt!(l  2-28-1 :):  8:45  iim| 
BILLING  CODE  7510-13-P 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  13-017] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY;  National  Aeronautics  and 
.S|)ace  Admini.stration. 

ACTION:  Notice  of  Availabilitv  of 
Inventions  for  Licensing. 

SUMMARY:  Patent  ajiplications  on  the 
inventions  listed  below  a.ssigned  to  the 
National  Aei'onaiitics  and  .Space 
Admini.stration.  have  been  filed  in  the 
United  States  Patent  and  Trademark 
Office,  and  are  available  for  licensing. 

DATES:  March  1.  2018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  A.  Cenrts.  Patent  (louiisel, 
Coddard  .Sjiace  Flight  Center.  Mail  Codi 
140.1,  (heenbelt,  MD  20771-0001; 
telephone  (801 )  280-78.11 ;  fax  (801) 
280-9.102. 
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NASA  (lase  No.:  (iSC-l()193— 1 :  Fine 
("ontrol  and  Maintcnianco  Algorithm  for 
Visible  Nulling  (;oronagra])hy. 

Siiinara  M.  'rhompson-Kiiig, 

Dapiilv  dcnanil  Coiinsal. 

H’K  Doc.  2(li:{-()4}l():i  l’ili!(l  2-2K-i:t;  K:4.">  ami 
BILLING  CODE  7510-13-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  13-015] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  Patent  applications  on  the 
inventions  listed  below  assigned  to  the 
National  Aeronautics  and  S|)ace 
Administration,  have  been  filed  in  the 
United  States  Patent  and  Trademark 
Office,  and  are  available  for  licensing. 
DATES:  March  1.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rohmt  M.  Padilla.  Patent  Counsel,  Ames 
Research  Center,  Code  2()2A-4.  Moffett 
Field.  CA  9403.'j-l ()()():  tele])hone  (050) 
0()4-.5104:  fax  (050)  004-2707. 

NASA  Case  No.:  ARC-1 081 1-1: 
Comj)lianl  Electrode  and  Composite 
Material  for  Piezoelectric  Wind  and 
Mec:hanical  Energv  Conversions: 

NASA  Case  No.':  ARC-10407-1: 
System  and  Method  for  Outlier 
Detection  via  Estimating  Clusters. 

Siiinara  M.  llioin|)son-Kin,i>. 

De/u;/\’  Cjonaidl  (Aiiinst'I. 

H'R  Doc.  2(n;t-()4«(n  FilM  2-28-i:»:  H:4ri  am] 
BILLING  CODE  7510-13-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  13-019] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
.Space  Administration. 

ACTION:  Notii:e  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  Patent  ap])lications  on  the 
inventions  listed  below  assigmul  to  the 
National  Aeronautics  and  Spac:e 
Administration,  have  been  filed  in  the 
United  Slates  Patent  and  Trademark 
Office,  and  are  available  for  licensing. 
dates:  March  1.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randv  Heald,  Patent  Counsel.  Kennedv 


Space  Center,  Mail  Code  CC-A, 

Kennedv  Space  Center,  FL  328!)5); 
telephone  (321)  807-7214;  fax  (321) 
807-1817. 

NASA  Ca.se  No.:  K.SC-13502:  i)H- 
.Sensitive  Microparticles  with  Matrix- 
Dispersed  Active  Agent: 

NASA  Ca.se  No.;  K.SC-13030: 
Incorporation  of  Chemochromic 
Pigment  into  a  Variety  of  /Xrlicles  as  an 
Indicator  for  the  Presence  of  I  Ivpergolic 
Fuels: 

NASA  Case  No.:  K.SC-1 3088-CON: 
(ihemochromic;  Detector  for  .Sensing  Cas 
NASA  Ca.se  No.:  K.SC-1 3088-CON: 
Chemochromic  Detector  for  .Sensing  Cas 
Leakage  and  Process  for  Producing 
.Same; 

NASA  Case  No.:  K.SC-1 3088-DIV: 
Chemochromic  Detector  for  .Sensing  Cas 
Leakage  and  Process  for  Producing 
.Same. 

Sumara  M.  'i'lKimpson-King, 

Dapiilv (ianardl  (Joiinsal. 

II’K  Doc.  2()i:)-l)4K()4  I'iksI  2-28-i;i;  8:4.'j  am| 
BILLING  CODE  7510-13-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Office  of  the  Federal  Register 

Agreements  in  Force  as  of  December 
31, 2012  Between  the  American 
Institute  in  Taiwan  and  the  Taipei 
Economic  and  Cultural  Representative 
Office  in  the  United  States 

AGENCY:  Office  of  the  Federal  Register. 
NARA. 

ACTION:  Notice  of  availability  of 
agreements. 

SUMMARY:  The  American  Institute  in 
Taiwan  has  concluded  a  numher  of 
agreements  with  the  Taipei  Ec;onomic: 
and  Cultural  Rejire.sentative  Office  in 
the  United  .States  (formerly  the 
Coordination  Council  for  North 
American  Affairs)  in  order  to  maintain 
cultural,  commercial  and  other 
unofficial  relations  between  the 
American  ])eo|)le  and  the  jieople  of 
Taiwan.  'I’lie  Director  of  the  F'ederal 
Register  is  ]nihlishing  the  list  of  these 
agreements  on  behalf  of  the  American 
Institute  in  Taiwan  in  the  |)ul)lic 
interest. 

SUPPLEMENTARY  INFORMATION:  Cultural, 
commercial  and  other  unofficial 
relations  between  the  American  people 
and  tlu!  people  of  Taiwan  are 
maintained  on  a  non-governmental  basis 
through  the  American  Institute  in 
3’aiwan  (Al  l'),  a  private  nonjirofit 
coriioration  created  under  the  Taiwan 
Relations  Act  (Pub.  L.  98-8;  93  .Stat.  14). 


The  Coordination  Count:il  for  North 
American  7\ffairs  (CCNAA)  was 
established  as  the  nongovernmental 
Taiwan  connteriiart  to  Al'l’.  On  October 
10,  1995,  the  CCNAA  was  renamed  the 
Taipei  Economic  and  Cultural 
Representative  Office  in  the  United 
.Stales  (TECRO). 

Under  section  12  of  the  Act. 
agreements  concluded  between  Ai  r  and 
TECRO  (CCN/XA)  are  transmitted  to  the 
Congress,  and  according  to  sections  8 
and  l()(a)  of  the  Act.  such  agreements 
have  full  force  and  effect  under  the  law 
of  the  United  .States.  The  texts  of  the 
agreements  are  available  from  the 
American  Institute  in  Taiwan,  1700 
North  Moore  .Street,  .Suite  1700, 
Arlington,  Virginia  22209.  For  further 
information,  please  telephone  (703) 
52.5-8474,  or  fax  (703)  841-1385. 

F’ollowing  is  a  list  of  agreements 
between  AIT  and  TECRO  (CCNAA) 
which  were  in  force  as  of  December  31, 
2012. 

l''or  tlu!  .American  Instiluli!  in  'Taiwan. 

Haled:  l'(!l)niary  19.  2013. 

Harliara  J.  Schrage, 

.l/fuin”//)”  Dinrclor  luir  lha  Offica  of  lli(‘ 

Fi'drial  Hci^islar. 

Daliul:  l''(!l)riiai  v  25.  2013. 

(lliarloN  Barlli, 

Diif'clor. 

Agreements  Between  American 
Institute  in  Taiwan  (AIT)  and  the 
Taipei  Economic  and  Cultural 
Representative  Office  in  the  United 
.States  (TECRO)  In  Forc:e  as  of  Def;emher 
31.  2012 

Status  of  Tecro 

The  Exchange  of  Letters  concerning 
the  change  in  the  name  of  the 
Coordination  Council  for  North 
American  Affairs  (CCNAA)  to  the  Taipei 
Economic  and  Cultural  Representative 
Office  in  the  United  States  (TECRO). 
.Signed  December  27,  1994  and  january 
3,  1995.  Entered  into  force  januarv  3. 
1995. 

Agriculture 

1.  Cuidelines  for  a  coojierative 
jirogram  in  the  agriculture  sciences. 
.Signed  januarv  28,  1988.  Entered  into 
force  jannarv  28.  1988. 

2.  Amendment  amending  the  1988 
Cuidelines  for  a  Coojierative  Program  in 
the  Agricultural  .Sciences.  Effected  by 
exchange  of  letters  .September  11.  198‘). 
Entered  into  force  .September  11.  1989. 

3.  Cooperative  service  agreement  to 
facilitate  fruit  and  vegetable  inspection 
through  their  designated 
representatives,  the  United  .Slates 
Dejiartment  of  Agriculture  Animal  and 
Plant  Health  Inspection  .Service  (APHIS) 
and  the  Taiwan  Provincial  Fruit 
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Marketing  (A)()|)(Mative  ('I'PFMC;) 
sujjervi.sed  by  the  Taiwan  Council  of 
Agriculture  (COA).  .Signed  Ai)ril  28. 

Filtered  into  force  April  28.  1098. 

4.  Meinoranduin  of  agreement 
concerning  sanitary/phytosanitary  anil 
agricultural  .standards.  .Signed 
November  4.  1008.  Filtered  into  force 
November  4.  1008. 

Agreement  amending  the 
guidelines  for  the  coojierative  ]irograni 
in  agricnltnral  sciences.  Signed  October 
80.  2001.  Filtered  into  force  October  80. 
2001. 

0.  Memorandimi  of  Understanding 
Fstablisbing  (ionsnltative  Committee  on 
Agriculture  Terms  of  Reference.  .Signed 
July  10.  2007.  Filtered  into  force  liilv  10. 
21)07. 

7.  Consultative  Committee  on 
Agriculture  Terms  of  Reference.  .Signed 
Inlv  10.  2007.  Filtered  into  force  |iilv  10. 
2007. 

8.  Notification  on  Protocol  of  Hovine 
.Spongiform  Fiicejibalojiatliv  (H.SF) — 
related  measures  for  the  importation  of 
beef  and  beef  jirodiicts  for  lumian 
consnmption  from  territorv  of  the 
authorities  repre.sented  by  AIT.  .Signed 
October  22.  2000.  Filtered  into  force 
October  22.  2000. 

Aviation 

1.  Meniorandiim  of  agreement 
concerning  the  aiTangenient  for  certain 
aeronautical  eipiipment  and  .services 
relating  to  civil  aviation  (NAT-I-84.')). 
with  annexes.  .Signed  .Seiitember  24  and 
October  28.  1081.  Filtered  into  force 
October  28.  1081. 

2.  Aniendment  amending  the 
niemorandiim  of  agreement  concerning 
aeronautical  e(pii])ment  and  .services  of 
.September  24  and  October  28.  1081. 
.Signed  .Se])teniber  1  and  28.  108.'). 
Filtered  into  force  .September  8.  108.'). 

8.  Agreement  amending  the 
memorandimi  of  agreement  of 
.Se|)tember  24  and  October  28.  1081. 
concerning  aeronautical  e(|uipment  and 
services.  .Signed  .September  28  and 
October  17,  1001.  faltered  into  force 
October  17.  1001. 

4.  Air  transport  agreement,  with 
annexes.  .Signed  at  Wasbington  March 
18.  1008.  Filtered  into  force  March  18. 
1008. 

.').  Agreement  for  |)romotion  of 
aviation  safetv.  .Signed  )iine  80,  2008. 
i'lntered  into  force  |iine  80,  2008. 

(>.  Fxcbange  of  Fetters  concerning 
removal  from  the  agreement  of 
provisions  relating  to  regulations  of 
computer  re.servation  sy.stems  in  Annex 
III  to  the  Air 'rrans|)ort  Agreement 
signed  March  18.  1008.  .Signed 
December  11. 2001)  and  laniiary  2.  2007. 
Filtered  into  force  laniiarv  2.  2007. 


7.  Fxcbange  of  l.etters  on  Principles 
for  Uoo])eration  on  Improving  Travel 
.Security.  Signed  December  10.  2008. 
Filter  into  force  December  10.  2008. 

8.  Agreement  for  (loojieration  in  and 
the  |)roniotion  of  Transportation  of 
.Safety.  .Signed  )une  l.'i.  2010  and  lime 
22.  2()10.  Filtered  into  force  |une  22. 
2010. 

0.  Memorandum  of  Agreement  NAT- 
1-280.')  between  AIT  and  TFURO.  .Signed 
May  10.  2012  and  February  21. 2012. 
Filtered  into  force  May  10.  2012. 

Conservation 

1.  Memorandum  on  coo])eration  in 
fore.stry  and  natural  resources 
con.servation.  .Signed  May  28  and  July  4. 
1001.  Filtered  into  force  july  4.  1001. 

2.  Memorandum  on  cooperation  in 
soil  and  water  conservation  under  the 
guidelines  for  a  cooperative  program  in 
the  agricultural  .sciences.  .Signed  at 
Wasbington  October  .'),  1002.  Filtered 
into  force  October  .').  1002. 

8.  Agreement  on  technical 
cooperation  in  forest  management  and 
nature  conservation.  .Signed  Oi  tober  24. 
2008  and  f'ebruary  27.  2004.  Filtered 
into  force  February  27.  2004. 

4.  Memorandum  of  Understanding 
Ooncerning  Cooperation  in  Fisheries 
and  Aiiiiaculture.  .Signed  April  21. 2008. 
Filtered  into  force  A|)ril  21. 2008 

Consular 

1.  Agreement  regarding  jiassport 
validity.  Fffected  by  exchange  of  letters 
of  August  20  and  November  18.  1008. 
Filtered  into  force  December  10.  15)08. 

Consumer  Proihic!  Safely 

1.  Memorandum  of  Understanding  for 
coo])eration  associated  with  consumer 
])roduct  .safety  matters.  .Signed  April  25) 
and  July  27.  2004.  Filtered  into  force 
july  27,  2004. 

Customs 

1.  Agreement  for  technical  assistance 
in  customs  operations  and  management, 
with  attacbment.  .Signed  May  14  and 
jiiiie  4.  15)5)1.  Filtered  into  force  juiie  4. 
15)5)1. 

2.  Agreement  on  'fFCRO/AlT  carnet 
for  the  teni])orary  admission  of  goods. 
.Signed  june  25,  15)5)0.  Filtered  into  force 
juiie  25.  15)5)0. 

8.  yXgreemeiit  regarding  mutual 
assistance  between  their  designated 
repre.sentatives,  the  United  States 
Customs  Administration  and  the 
Taiwan  Customs  Administration. 

Signed  january  17,  2001.  Filtered  into 
force  januarv  1 7,  2001 . 

Drug  Knforcemenl 

1.  Memorandum  of  Understanding 
Concerning  the  .Sharing  of  Information 


in  Relation  to  Preventing  Combating 
Hreacb  of  Customs  and  (Controlled 
.Substances  Laws.  .Signed  February  10. 
2005).  Filtered  into  force  February  10. 
2005). 

Fducatinn  and  Culture 

1.  Agreement  amending  the  agreement 
for  financ.ing  certain  educational  and 
cultural  exchange  iirograms  of  April  28. 
15)04.  Fffected  by  exchange  of  letters  at 
Taipei  April  14  and  June  4.  15)75). 

Filtered  into  force  june  4.  15)75). 

2.  Agreement  concerning  the  Taijiei 
American  .School,  with  annex.  .Signed  at 
Taijiei  February  8.  15)88.  Filtered  into 
force  February  8.  15)88. 

8.  Memorandum  of  Understanding  on 
Fducational  Coo])eration.  Signed  at 
Wasbington  IXC  December  .'),  2008. 
Filtered  into  force  December  .').  2008. 

4.  Fxcbange  of  letters  concerning  the 
l*’oundation  for  .Sc.holarly  Fxcbange 
jiursuant  to  the  Agreement  for  financing 
certain  educational  and  cultural 
exchange  jirograms.  .Signed  December  4, 
2005)  and  April  l.'i.  2010.  Filtered  into 
force  April  l.'i.  2010. 

Knergy 

1.  Agreement  relating  to  the 
establisbinent  of  a  joint  standing 
committee  on  civil  nuclear  cooperation. 
.Signed  at  Taipei  October  8.  15)84. 

Filtered  into  force  October  8,  15)84. 

2.  Agreement  amending  and 
extending  the  agreement  of  October  8. 
15)84.  relating  to  the  establisliment  of  a 
joint  standing  committee  on  civil 
nuclear  coojieration.  .Signed  October  15). 
15)85).  Filtered  into  force  October  15). 
15)85). 

8.  Agreement  abandoning  in  place  in 
Taiwan  the  Argonaut  Research  Reactor 
loaned  to  National  Tsing  ffua 
University.  .Signed  November  28.  1000. 

4.  Agreement  Amending  and 
Fxtending  the  Agreement  of  October  8. 
15)84.  as  amended  and  extended, 
relating  to  the  establishment  of  a  joint 
standing  committee  on  civil  nuclear 
coo|)eration.  .Signed  October  8.  15)5)4. 
Filtered  into  force  October  8.  15)5)4. 

.'5.  Agreement  concerning  safeguards 
arrangements  for  nuclear  materials 
transferred  from  I’raiice  to  Taiwan. 
Fffected  by  exchange  of  letters  I-’eliruary 
12  and  Mav  18.  15)5)8.  Filtered  into  force 
May  18,  15i5)8. 

().  Memorandum  of  Agreement  for 
release  of  an  Fnergy  and  Power 
Fvaliiation  Program  (FNPFP)  coni|)uter 
software  package.  .Signed  januarv  25 
and  T'ebruary  27,  15)5).'j.  I'lntered  into 
force  I*’ebruary  27.  15)5).'j. 

7.  Agreement  regarding  terms  and 
conditions  for  the  accejitance  of  foreign 
research  reactor  spent  nuclear  fuel  at  the 
Deiiartment  of  Fnergy's  .Savannah  River 
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sito.  Sij-nod  Din:oml)or  2H.  19‘)8  and 
Fobruary  25.  199b.  Fntnrod  into  ton;n 
iH'brnary  25,  1999. 

8  AgroniiKMit  tor  tochnical 
{■ooi)(Mation  in  clnan  ooal  and  advancnd 
powor  sv.slnins  Inchnologins.  Signnd 
OclolMa' :n.  2098  and  |amiary  20.  2004. 
Fntnnul  into  iorcn  jannary  20.  2004. 

[).  Modific.ation  Nninlior  1  to  tlu; 
Aurotanont  lor  thn  Shii)inont  of  Spoilt 
Nnc.loar  Fnol.  Signod  )nly  8.  2009. 

Entorod  into  i'oroo  )nly  8.  2()09. 

10.  Arrangoinout  tor  tho  hxchcinf^o  oi 
'I'lK-.hnical  Ini'onnation  and  Cooporation 
in  Nnoloar  Kognlatory  and  Satoty 
Mattor.s.  Signod  jannary  4.  2011  and 
jannary  4.  2011.  Entorod  into  toroo 
jannary  04.  201 1 . 

11.  Statoinont  ot  Intont  rogarding 
Nnoloar  and  Kadiologic;al  Inoidont 
Rosponso  and  Eniorgonoy  Managoniont 

Capaliilitios.  Signod  May  9.  2011  and 

May  20.  2011.  Entorod  into  torc.o  May 
20.'2011. 

12  joint  Dotorniination  ot 
Salognardaliility  for  Altoration  in  form 
or  Contont  of  Irradiatotl  Fnol  oloniont.s. 
Signod  jnno  20.  2011  and  jnno  20.  2011. 
Eiflorod  into  foroo  jnno  20.  2011. 


8.  Agrooniont  anionding  tho  1984 
gnidolinos  for  a  i;ooporativo  program  in 
ijio  liioniodioal  soionoos.  with 
attaoliniont.  Signod  April  20.  I‘t89. 
Entorod  into  foroo  April 

4.  Agrooniont  anionding  tho  1984 
gnidolino.s  for  a  oooporativo  program  in 
tho  hioniodioal  Soionoos.  as  amondod. 
with  attaoliniont.  Sipiod  August  24. 

1089.  Entorod  into  toroo  August  24. 

1989 

5  (’riiidolinos  tor  a  oooporativo 
pnigram  in  pnhlio  hoaltli  and  provontivo 
niodicano.  Signod  at  Arlington  and 
Washington  jnno  80  and  jnly  19.  1994. 
Entorod  into  foroo  jnly  19.  1994. 

0.  Agrooniont  tor  toohnioal 

oooporation  in  vaooino  and 

imnumization-rolatod  aotivitios.  with 
implomonting  arrangomont.  Signod  at 
Washington  Ootohor  0  and  7.  1994. 
Entorod  into  foroo  Ootohor  7.  1994. 

7.  Agrooniont  rogarding  tho  nintnal 
oxohango  of  information  on  modioal 
dovioos.  inolnding  (piality  .systoms 
nuinironionts  insiiootional  mtormation. 
Effootod  hy  oxohango  of  lottors  jannary 
0,  1998.  Entorod  into  foroo  jannary  9. 

1 998. 


Environmont 

1.  Agrooniont  tor  toohnioal 
cooporation  in  tho  liold  ot 
environmontal  protoot  ion.  wit  h 
implomonting  arrangomont.  Signod  jnno 
21.  1998.  Entoroil  into  toroo  jnno  21. 

1 9t)8. 

2.  Agrooniont  oxtonding  tjio  agrooniont 
of  jnno  21.  1998  for  toohnioal 
c;ooporation  in  tho  liold  ot 
laivironmontal  protootion. 
nxohaiigos  of  lottors  jnno  89  and  n  y  2 
and  80.  1998.  Entorod  into  foroo  jnly  80. 
1998,  offootivo  jnno  21 . 1998. 

8.  Agrooniont  oxtonding  tho  agrooniont 
for  toohnioal  oooporation  in  tho  tiold  ot 
onvironmontal  protootion.  Signoi 
Soptomhor  28,  2008.  Entorod  into  toroo 
Soiitomhor  28,  2008. 

4.  Extonsion  of  Agrooniont  tor  tho 
Toohnioal  Cooporation  in  tho  Fiold  ot 
Environmontal  Protootion.  Signod 
Soptomhor  29,  2008.  Entorod  into  toroo 
Soptomhor  29.  2008. 

Lottor  of  i;ontirniation  ot 
oonipatihlo  Cood  Lahoratory  Pratdioos 
programs.  Signod  jannary  19,  2010  and 
I'ohrnary  8.  2010.  Entorod  into  toroo 
h’ohrnary  8,  2010. 

Health 


1.  Cniilolinos  for  a  oooiiorativo 
program  in  tho  hioniodioal  soionoos. 
Signod  May  21.  1984.  Entorod  into  toroo 
Mav21.1984. 

2.  Cnidolinos  for  a  oooporativo 
program  in  food  hygiono.  Signod 
jannary  15  and  28,  1985.  Entorod  into 
foroo  jannary  28.  1985. 


Homoland  Soourity 

1.  Doolaration  of  Prinoiplos  for  ^ 

govorning  oooiioration.  on  tho  basis  ot 
rooiprooity.  inolnding  tho  posting  ot  At  1 
Roiirosontativos  at  tho  Port  ot  \ 

Kaohsinng.  and  tho  posting  ot  rE(,KC 
Roiirosontativos  at  oortain  U.S.  soapoits.  ] 
Signod  August  18.  2004.  Entorod  into 

foroo  August  18.2004.  ,  ,  i.  i 

2.  Momoraiidnin  ot  niKtorstaiuting 
oonoorning  oooporation  to  provont  tho 
illicit  trafficking  in  nnoloar  and  otlior 
radioaotivo  matorial.  Signod  May  25. 

2t)00.  Entorod  into  toroo  May  25,  200  i. 

8.  Doolaration  of  Prinoiplos  tor 

govorning  oooiioration.  on  tho  basis  ot 
rooiprooity.  inolnding  tho  posting  of  A1 1 
Roprosontativos  at  soaports  in  Taiwan. 
Signod  Soptomhor  22.  2000.  Entorod 
into  foroo  Soptomhor  22.  2000. 

4  Exoliango  of  Lottors  to  taoilitato  th  , 
iniplomontation  of  tho  MOD  oonoorning 
oooporation  to  provont  tho  illicit 
trafficking  in  nnoloar  and  othor 
radioaotivo  matorial  signod  May  2.i. 

2000.  .Signod  April  80,  2007  and  jnly  .i. 
2007  Entoroil  into  toroo  jnly  5,  2007. 

5.  Port  Air  Quality  Partnorsliip 
Doolaration  on  tho  occasion  ot  a  Port  An 
Qnalitv  Partnorsliip  Conforonoo  hostod 
l,v  thoir  dosignatod  ropro.sontativos.  tho 
Port  of  Tacoma.  Washington  amt  tho 
Harbor  Pnroans  of  Kaosinng.  Taipoi  and 
p  Koolnng  on  Novomhor  18-20.  2008. 

Signod  Novomhor  20.  2008.  Entorod  into 
foroo  Novomhor  20.  2008. 

0.  Agrooniont  tor  fraiistoi  ot 
Ownor.ship.  Signod  Soptomhor  80  2009. 

Entorod  into  foroo  Soptomhor  80,  200.). 


7.  joint  Statoinont  hotwoon  At  1  and 
TECRO  for  Cooporation  on  Ropatriation 
of  Porsons  Boaring  Taiwan  Passports. 
Signod  Soptomhor  25.  2012.  Entorod 
into  foroo  .Soptomhor  25.  2{)M- 

8.  Arrangomont  hotwoon  At  I 
TECRO  Rogarding  Mutual  Rooognition 
of  tho  Sniiiilv  Chain  Soourity  Programs 
of  thoir  Dosignatod  Ropro.sontativos;  IJ..S. 
DHS  Throngh  U.S.  Customs  and  Bordor 
Protootion  and  Diroo.torato  (lonoral  ot 
Customs  Taiwan  Ministry  of  I'inanoo. 
Signod  Novomhor  20.  2012.  Entorod  into 
foro.o  Novomhor  20.  2012. 

Intellootual  Properly 

1  A‘>roomont  oonoorning  tho 
nrotoohon  and  onforo.omont  of  rights  in 
‘nidiovisiial  works.  Effootod  by  oxohango 
of  lottors  at  Arlington  and  Washington 
jnno  0  and  27.  l‘)89.  Entorod  into  toroo 
jnno  27,  1989. 

2  Understanding  oonoorning  tho 
protootion  of  intellootual  property 
riglits.  Signed  at  Washington  jnno  5. 
lt)92.  Entorod  into  loroo  jnno  5.  1992. 

8.  Agrooniont  for  tho  protootion  of 
ooiiyrights.  with  appendix.  .Signed  jnly 
10.  1998.  Entorod  into  toroo  jnty  lt>. 
1998. 

4.  Moniorandnm  ot  nndorstaiuling 
rogarding  the  extonsion  ot  priority  tiling 
„  rights  for  patent  and  tradoniark 

apiilio.ations.  Signed  April  10.  1990. 
Entorod  into  foroo  April  10.  199(). 

1.  Judioial  Assistance 

1.  Momorandimi  of  nndorstanding  on 
oooiioration  in  tho  tiold  ol  oriniina 
investigations  and  prosooutions.  .Signoit 
at  Taipoi  Ootohor  5,  1992.  Entorod  into 
foroo  Ootohor  5.  1992. 

2.  Agrooniont  on  nintnal  legal 
assistance  in  oriniinal  mattors.  Signed 
March  28.  2002.  Entorod  into  toroo 

IT  March  28.  2002. 


1.  Cnidolinos  for  a  oooporativo 
program  in  labor  affairs.  Signod 
Dooomhor  8.  1991.  Entorod  into  loroo 
Dooomhor  8.  1991 . 

2.  Agrooniont  tor  a  oooiiorativo 
promani  in  Labor  Mediation  and 
Altornativo  Dispute  Rosohition.  Signod 
jnno  28,  2010  and  jnly  7.  2010.  Entorod 
into  foroo  jnly  7,  2010. 

Mapping 

1  Agrooniont  oonoorning  mapping, 
charting,  and  goodo.sy  oooporation. 
Signod  Novomhor  28. 1995.  Entorod  into 
foroo  Novomhor  28,  1995. 

2.  Amondmont  one  to  tho  Agrooniont 
oonoorning  mapping,  charting,  and 
ciHidesv  oooporation.  Signed  Dooomtioi 
1.  2009.  Entorod  into  foro.o  Dooomhor  1. 
200‘). 
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Maritime 

1.  Agreement  concerning  mutual 
im|)l(Mnentation  of  the  1974  Convention 
for  th(!  safety  of  life  at  sea.  Effectcul  hv 
exchange  of  lettei-s  at  Arlingttm  and 
Washington  Augu.st  17  and  Se|)teml)er 
7.  l‘>82.  Enteretl  into  force  .September  7. 
1982. 

2.  Agreement  c:oncerning  mutual 
implementation  of  the  1989 
international  convention  on  tonnage 
measurement.  Effected  bv  exiliange  of 
letters  at  Arlington  and  Washington 
May  12  and  28.  1982.  Enteriul  into  force 
May  28.  1982. 

2.  Agreement  concerning  mutual 
implementation  of  the  j)rotocol  of  1978 
relating  to  the  1974  international 
convention  for  the  safety  of  life  at  sea. 
I'iffected  hv  exchange  of  letters  at 
Arlington  and  Washington  Januarv  22 
and  21.  198.'j.  Entered  into  force  January 
21.198.'!. 

4.  Agreement  concerning  mutual 
im])lementation  of  the  j)rotocol  of  1978 
relating  to  the  international  convimtion 
for  the  prevention  of  ])ollution  from 
ships.  1972.  Effected  hv  exchange  of 
letters  at  Arlington  and  Washington 
January  22  and  21.  1985.  Entmed  into 
force  Januarv  21.  1985. 

5.  Agreement  concerning  mutual 
im])l(nnentation  of  the  1988 
international  convention  on  load  lines. 
Effected  hv  exchange  of  lett(!rs  at 
Arlington  and  Washington  March  28 
and  April  10.  1985.  Entered  into  force 
Ajnil  10.  1985. 

8.  Agreement  concerning  the 
operating  (mvironment  for  ocean 
carriers.  Effected  hy  exchange  of  letters 
at  Washington  and  Arlington  October  25 
and  27.  1?)8‘).  Entered  into  force  October 
27.  1989. 

Military 

1.  Agreement  for  foreign  militarv  .sales 
financing  by  the  authorities  on  Taiwan. 
Signed  Januiiry  4  and  Julv  12.  1999. 
Entered  into  force  July  12.  1999. 

2.  Letter  of  Agreement  concerning 
tixchange  of  research  and  develojnnent 
information.  Signed  August  4.  2004. 
Entered  into  force  August  4.  2004. 

2.  Master  Information  Exchange 
Agreement  information  Exchange 
Annex  AF-05-TW-9201  concerning 
Nanoscimice  and  Nanotechnology. 
.Sigmul  December  15.  2005.  Entered  into 
force  December  15.  2005. 

4.  Information  and  communication 
technologies  (ICT)  forum  terms  of 
reference.  Signed  October  21,  2007. 
Imtered  into  force  October  21. 2007. 

5.  Memorandum  of  Agreement 
(Concerning  Research.  Development. 
Test  and  Evaluation  (KDT&EJ  Projects. 
Signed  May  14.  2008.  Entered  into  force 
May  14.  2008. 


8.  Arrangement  Oonccii  ning  the 
Exchange  of  Aeronautical  Information. 
Signed  January  27,  2009.  Entered  into 
force  January  27.  2009. 

7.  Information  Exchange;  Anni'x  N- 

11-  rW-8551  Ma.ster  Information 
Exchange  Letter  of  Agreem(;nt.  .Signed 
Mav  25.  2011.  Entered  into  force  Mav 
25.2011. 

8.  Information  Exchange  Annex  N- 

12- rW-(i550  Master  Information 
Exchange  Letter  of  Agre(;ment  hidween 
Ai  r  and  TE(CK()  concerning 
Meteorological  and  Oceaiuegraphic 
Information  and  Techni(|ues.  .Signed 
January  21. 2012.  Entered  into  force 
January  21.  2012. 

Postal 

1.  Agreement  concerning 
establishment  of  1NTELP().ST  service. 
Effect(;d  by  exchange  of  letters  at 
Arlington  and  Washington  ,^pril  It)  and 
November  28.  1990.  Entered  into  force 
Novemh(;r  28.  1990. 

2.  International  husine.ss  rejjly  service 
agreement,  with  detailed  regulations. 
.Signed  February  7.  l‘)‘)2.  Entered  into 
force  February  7.  195)2. 

2.  Agreement  on  the  application  of  an 
EM.S  (expr(;.ss  mail  .s{;rvice)  pay-for- 
performanc(;  plan.  .Signed  March  5.  2004 
and  Augu.st  25.  2004.  Entered  intt)  forci; 
January  1.  2005. 

Privileges  and  Immunities 

1.  Agre(;menl  on  |)rivil(;ges. 
exemptions  and  immunities,  with 
addendum.  .Sign(;d  at  Washington 
October  2.  Ent{;red  into  forc(;  October  2. 
15)80. 

2.  Agreement  governing  the  use  and 
disj)o.sal  of  vehicles  imported  by  the 
.American  Institute  in  Taiwan  and  its 
personnel.  .Signed  at  Tai])ei  April  21. 
1988.  Entered  into  force  April  21.  15)88. 

Scientific  &  Tec:hnical  (Cooperation 

1.  Agreement  on  scientific 
cooperation.  Effect (;d  by  exchange  of 
letters  at  Arlington  and  Washington  on 
.September  4.  15)80.  Entered  into  force 
.Se])tember  4,  15)80. 

2.  Agreement  concerning  renewal  and 
extension  of  the  15)80  agrej;ment  on 
scientific  cooj)eration.  .Signed  March  10. 
15)87.  Entered  into  fonx;  March  10.  15)87. 

2.  (juidelines  for  a  coo])erative 
program  in  almosj)heric  re.s(;arch. 

.Signed  Mav  4,  15)87.  Enter(;d  into  force 
May  4.  15)87. 

4.  Agreement  for  t(;chnical  assistance 
in  dam  design  and  construction,  with 
appendices.  .Signed  August  24.  15)87. 
Entered  into  force  y\ugust  24.  15)87. 

5.  Agreement  for  a  cooperativi; 
program  in  the  sale  and  (;xchange  of 
technical,  scientific,  and  engineering 
informatiem.  .Signed  November  17.  15)87. 
Entered  into  force  November  17,  1987. 


8.  Agreem(;nt  extending  tin;  agreem(;nt 
of  Novemb(;r  17.  15)87.  for  a  coo])erative 
program  in  tin;  .sale  and  exchange  of 
technical,  scientific  and  (;ngineering 
information.  .Signed  August  8.  15)5)0. 
I'intered  into  force  August  8,  15)5)0. 

7.  (;oopt;ra)ivi;  program  on  llualien 
.soil-structure  interaction  exp(;riment. 
Signed  .September  28.  15)5)0.  Entered 
into  force  .Sei)tember  28.  15)5)0. 

8.  Agreement  for  technical 
coo])eration  in  geodetic  research  and 
use  of  advanced  geodetic  technology, 
with  implementing  arrangement.  .Signed 
January  11  and  F(;bruary  21,  15)5)1. 
Entered  into  forc:e  Februarv  21, 15)5)1. 

5).  Agreement  amending  and 
extending  the  agreement  of  August  24, 
15)87.  for  technical  assistance  in  dam 
design  and  c(jnstruction.  *Name 
changed  to  Agreement  for  Technical 
Assistance  in  Areas  of  Water  Re.source 
Development.  Signed  Mav  11  and  June 
5).  15)5)2.  Entered  into  force  June  5),  15)5)2. 

10.  Agreement  for  technical 
cooperation  in  .seismology  and 
earthcpiake  monitoring  systems 
development,  with  im])lementing 
arrangement.  .Signed  July  22  and  24, 
15)5)2.  Enter(;d  into  force  Julv  24.  15)5)2. 

11.  Agreement  amending  the 
Agr(;ement  of  August  24,  15)87  for 
technical  a.ssi.stance  in  areas  of  water 
resource  development.  .Signed  August 
20  and  .S(;])temb(;r  2.  15)5)8.  Entered  into 
force  .S(;ptemb(;r  2.  15)5)8. 

12.  Agreement  c;oncerning  joint 
studies  on  res(;rvoir  sedimentation  and 
sluicing,  including  computer  modeling. 
.Signed  lA;bruary  14  and  March  8.  15)5)8. 
Ent(;red  into  force  March  8.  15)5)8. 

12.  (Guidelines  for  a  cooperative 
program  in  physical  sciences.  .Signed 
January  2  and  10.  15)5)7.  Entered  into 
force  January  10.  15)5)7. 

14.  Agreement  for  scientific  and 
technical  cooperation  in  ocean  climate 
research.  Signetl  Februarv  18,  15)5)7. 
Entered  into  force  February  18,  15)5)7. 

15.  Agreement  amending  the 
agreeimmt  of  August  24,  15)87  for 
technical  assistance  in  areas  of  water 
re.source  develo])ment.  .Signed  October 
14,  15)5)7.  Entered  into  force  0(:tob(;r  14. 
15)5)7. 

18.  Agreement  for  technical 
coo|)eration  in  scientific  and  weath(;r 
technology  systems  snp])ort.  .Signed 
()ctob(;r  22  and  Novembers,  15)5)7. 
Entered  into  force;  November  5,  15)5)7. 

17.  Agreement  for  technical 
coe)])eration  associated  with 
establislnn(;nt  of  advanc(;d  op(;rational 
aviation  weather  systems.  .Signed 
February  10  and  12.  15)5)8.  Entered  into 
force  F(;bruary  12.  15)5)8. 

18.  Agreement  for  t(;chnical 
coo])eration  associated  with 
develo|)ment.  launch  and  ojieration  of  a 
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constellation  observing  systinn  for 
nuiteorology,  ionos])here  and  climate. 
Signetl  May  25)  and  )nn(!  30.  1900. 
Fiitennl  into  force  )nn(!  30.  105)0. 

15).  Agreement  for  technical 
coojjeration  a.ssociated  with 
establishment  of  advanctid  data 
assimilation  and  modeling  .systems. 
Signed  Decemb(;r  20.  2004  and  lannary 
12,  200.'i.  Ent(!red  into  force  )anuarv  12, 
2005. 

20.  Agreement  for  coo])(!ration  in  the 
micro  |)nlse  lidar  network  and  the 
aerosol  rohc)tic  network.  Signed  July  13. 
2007  and  Ajn’il  17.  2007.  Entered  into 
force  Jnlv  1 3,  2007. 

21.  Agreement  for  technical 
coo])eration  in  metcuirologv  and  forecast 
.systems  develojjinent.  Signed 
September  .5.  2007  and  June  2.5.  2007. 
Entered  into  force  September  5.  2007. 

22.  Agreement  for  (Cooperation  in 
A.stronomy  and  Astrophysics  Researcdi. 
Signed  October  27.  2008.  Entered  into 
force  October  27.  2008. 

23.  Agreement  for 'rechnical 
Coo])eration  as.sociated  with 
l)evelo])ment.  Launch  and  Operation  of 
a  (Constellation  Observing  System  for 
Met(!orology,  lonos])here  and  (Climate 
1m)1  low-on  Mi.ssion.  Signed  .May  10. 

2010  and  May  27,  2010.  Entered  into 
force  May  27,  2010. 

24.  Agre(anent  between  Arr-TICCCKO 
for  Technical  (;ooi)eration  in 
Meteorology  and  Eorcu.a.st  Systems 
Dcivelopimait.  Signed  March  0.  2012  and 
13(!cember  1.  2011.  Entered  into  force 
March  0,  2012. 

25.  Amendment  #0  to  the  Agreement 
b(!tween  AIT  and  TE(CRO  for  Technical 
Assistance  in  Areas  of  Water  Resource 
Development.  Signed  May  7.  2012  and 
February  5),  2012.  Entered  into  force 
May  7.  2012 

20.  Amendment  #2  to  Appendix  #8  to 
tlu!  Agre(!ment  between  AIT  and  TECCRO 
for  Technical  Assistance  in  Areas  of 
Water  Resource  Development.  Signed 
May  25).  2012  and  May  24.  2012. 

I'Cntered  into  force  May  25).  2012. 

Security  of  Information 

1.  Rrotection  of  information 
agrciement.  Signed  S(!ptember  15,  15)81. 
Entered  into  force  Septembca-  15.  15)81. 

Taxation 

1.  Agreement  concerning  the 
reciprocal  exem])tion  from  income  tax 
of  income  cknived  from  the 
international  operation  of  ships  and 
aircraft.  Effected  by  exchange  of  letters 
at  Taipei  May  31.  15)88.  Entered  into 
force  May  31 .  1088. 

2.  Agreement  for  technical  a.ssistance 
in  tax  administration,  with  appendices. 
Signed  August  1,  15)85).  Entered  into 
force  August  1 .  1080. 


Trade 

1.  Ag.reeimmt  concerning  trade 
matters,  with  annexes.  Effected  hv 
exchange  of  hitters  at  Arlington  and 
Washington  Octohtir  24,  15)75).  Entered 
into  force  October  24.  15)75);  (iflectivci 
januarv  1.  15)80. 

2.  Agriiement  concerning  trade 
matters.  I'ifiectcid  by  exchange  of  lett(!rs 
at  Arlington  and  Washington  December 
31.  15)81.  Entered  into  force  D(!C(!mher 
31. 15)81. 

3.  Agreement  concerning  measures 
that  the  (XiNAA  will  undertake  in 
cionnection  with  im])lementation  of  the 
(lATT  Customs  Valuation  Code. 

Effected  by  exchange  of  letters  at 
Ihithesda  and  Arlington  August  22, 

15)80.  Entered  into  force  August  22. 

15)80. 

4.  Agreement  concerning  the  export 
l)(irformance  requirement  affecting 
investment  in  the  automotive  sector. 
Effiicted  by  exchange  of  letters  at 
Washington  and  Arlington  October  5). 
15)8().  Entered  into  force  Octoluir  5), 

15)80. 

5.  Agre(!m(!nt  conc(irning  h(!er.  wine 
and  ciganittes.  Signed  at  Washington 
Decemh(!r  12.  15)80.  luitenul  into  force; 
December  12,  15)80.  (;ffective  Januarv  1. 
15)87. 

0.  Agreement  im|)lementing  the 
agreement  of  Deceanher  12.  15)80 
concerning  h(;er.  wine  ami  cigar(;tt(;s. 
Effected  by  exchange  of  lett(;rs  at  Taipe;! 
April  25),  15)87.  Ent(;red  into  force  April 
25).  15)87,  effective  januarv  1.  15)87. 

7.  Agreement  concerning  trade  in 
whole  turkeys,  turkey  parts,  proce.ssed 
turkey  j)roducts  and  whole  ducks,  with 
memorandum  of  understanding. 

Effected  by  exchange;  of  letters  at 
Arlington  and  Washington  March  10. 
15)80.  Entered  into  force;  March  10.  15)85). 

8.  Agn;ement  concerning  the 
jerotection  of  trade  in  strategic 
commodities  and  technical  data,  with 
memorandum  of  under.standing. 

Effected  by  (;xchang(;  of  letters  at 
Arlington  and  Washington  December  4, 
15)5)0  and  April  8,  15)01.  Entered  i)ito 
force  April  8,  15)5)1. 

5).  Administrative  arrangem(;nt 
concerning  the  textile;  visa  system. 
Effe;e:te;el  hv  e;xe;hange;  e)f  le;tte;rs  at 
Arlington  <mei  Washingteen  A])ril  18  ;mel 
M;iy  1,  15)5)1.  I';nte;re;el  inte)  fe)re:e;  Meiv  1. 
15)5)1. 

10.  Agre;e;me;n)  re;g;ireling  new 
re;eiiureme;nts  ie)r  he;alth  warning  h;genels 
on  e;igare;t)e;s  .se)lel  in  the  te;rrite)ry 
re;pre;.sente;el  by  (XiNAA.  EfleeXeel  by 
e;xe;hange  of  letters  at  Washington  anel 
ArlingU)!!  ()e:te)he;r  7  anel  10,  195)1. 
Entere;el  inte;  fe)re:e;  ()e:te)he;r  10,  15)5)1. 

11.  Meme)ranelum  e)f  under.staneling 
e:one:erning  a  new  epiota  arrange;nu;nt  fe)r 


e:otton  anel  man-made  fiber  tre)u.se;rs. 
Signe;el  iit  Washingte)n  De;e;emhe;r  18. 
15)5)2.  Entereel  inte)  fe)re:e;  De;e:emhe;r  18. 
15)5)2. 

12.  Memenanehnn  e)f  unele;r.staneling 
eeii  the;  e;xe:hange  e)f  infen  iniitieai 
e:e)ne:e;rning  e;e)mme)eiity  futures  anel 
e)|)tie)ns  luiitters.  with  appenelix.  Signeel 
januarv  11,  15)5)3.  l';ntere;el  inte)  fe)re:e 
januarv  1 1.  195)3. 

13.  Agre;eme;nt  e;e)ne:erning  a 
fr;imewe)rk  of  j)rine;iple;s  anel  pre)e:eelure;s 
fe)r  e:e)nsid)atie)ns  re;gareling  tniele  anel 
inve;.stme;nt.  with  emnex.  Signeel  at 
Washington  Se;pte;ml)e;r  15).  105)4. 

Entereel  inte)  forex;  Se;])te;mhe;r  15),  15)5)4. 

14.  Visa  arrangement  e:e)ne:erning 
textilexs  anel  textile  preeelucts.  Effe;e:t(;el  by 
e;xe:liange;  of  letters  of  Ai)ril  30  anel 
Se;j)te;mhe;r  3  anel  23  15)07.  Entere;el  into 
force  Septeml)er  23,  15)5)7. 

13.  Agre;e;m(;nt  e;one:erning  traele;  in 
e:otte)n.  we)e)l,  man-maele;  fiber,  silk  hlenel 
anel  e)the;r  ne)n-e:otton  vegetable  fihe;r 
textile  ])re)elue;ts.  with  attae:hme;nt. 
I'Xfee;teel  by  e;xe;hange  e)f  le;tte;rs 
De;e:e;mbe;r  10,  15)5)7.  Ente;re;el  inte)  fe)re:e 
De;e:e;mbe;r  10.  15)5)7.  e;ffe;e:tive  januarv  1. 
15)5)8. 

10.  Agre;e;el  minute;s  e)n  ge)ve;rnme;nt 
pre)eaire;me;nt  issue;s.  Signeel  De;e:embe;r 
17,  15)5)7.  I'intereeel  inte)  fe)re:e;  De;e:e;mbe;r 

17.  15)5)7. 

1 7.  Unelerstaneling  e;e)ne:e;rning 
bilateral  ne;ge)tiatie)ns  e)n  the;  WTO 
:ie:e:e;ssie)n  e)f  the  se;j)arate;  eaisteems 
te;rrite)ry  e)f  Taiwan.  Penghu.  Kinmen 
iinel  Matsu  (Ohine;se  Taij)e;i)  anel  the 
llnite;el  State;s.  Signe;el  Imbruary  20. 

15)5)8.  Ente;re;el  inte)  fe)re:e  Imhruarv  20, 
15)5)8. 

18.  Agre;ement  e)n  mutual  re;e;e)gnitie)n 
fe)r  e;{]uipment  suhjee;t  to  eje;e:tro- 
magnetie:  e:e)mpatihility  (EMC) 
re;gulations.  Signeel  Mare:h  10.  15)5)5). 
Entereel  inte)  fe)re;e;  Mare:h  10.  15)5)9. 

19.  Agre;eanent  e;e)ne;erning  the  Asia 
Piicifie:  Ee;e)ne)mie:  (X)e)|)e;ratie)n  mutual 
re;e;e)gnitie)n  cirrangement  for  e;e)nfe)rmity 
asse;ssment  e)f  te;le;e;e)mmunie:atie)ns 
e;e]uipme;nt  (APE('>  Tele;e:on  MRA). 
Signe;el  Mare:h  10.  15)5)5).  Ente;re;el  inte) 
fe)re:e  Mare:h  10,  15)5)5). 

20.  Me;me)ranelum  e)f  unele;rstaneling 
e)n  the;  extension  e)f  traele;  in  textile;  anel 
api)are;l  |)re)elue;ts.  Signe;el  Ee;hruiirv  5), 
2001.  Entere;el  inte)  le)re;e;  Ee;hruary  5). 
2001. 

21.  je)int  Arnmgemeait  fe)r  Sharing  e)f 
lnie)rmatie)n  Exe:hange;el  in  Ce)nfielence. 
Signeel  Septeanher  7.  2010.  Entereel  inte) 
fe)re;e;  September  7.  2010. 
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NUCLEAR  REGULATORY 
COMMISSION 

(NRC-201 3-0041] 

Proposed  Revision  to  Design  of 
Structures,  Components,  Equipment 
and  Systems 

agency:  Nuclear  Rcigulatory 
(-ommission. 

ACTION:  .Standard  review  ])lan-dralt 
section  revision;  nuiuest  for  coinineni 
and  use. 


SUMMARY:  Tlie  II.S.  Nuclear  Regulatory 
(loniinission  |NR(’,)  is  revising  the 
following  sections  in  (liajjter  3.  “Design 
of  Structures.  (Components,  E(|ui])inent, 
and  Systems"  and  is  soliciting  public 
comment  on  NIIRF(C-()8(K).  "Standard 
Review  Plan  for  the  Ri'view  of  Safety 
Analvsis  Rej)orts  for  Nuclear  Power 
Plants:  LWR  Edition."  Section  3.7.1, 
"Seismic  Design  Parameters,"  Section 
3.7.2.  "Seismic  System  Analysis." 
.Section  3.7.3.  ".Seismic  .Suhsvstem 
Analysis."  .Section  3.8.1.  "(Concrete 
(Containment."  .Sciction  3.8.3.  "(Concnde 
And  .St(!el  Internal  .Structures  of  .St(!el  Or 
(Concrcite  (Coutainments,  “.Section  3.8.4. 
"()th(!r  .Seismic  (Categorv  1  .Structur(!s," 
and  .Section  3.8..'j,  “foundations." 

DATES:  .Submit  comuumts  hv  April  1. 
2013.  (Comments  nuanved  after  this  date 
will  he  consid(!r(!d.  if  it  is  practical  to  do 
.so.  hut  th(i  (Commission  is  able  to  ensure; 
consideration  only  for  comments 
rec(;ived  on  or  before;  this  elate. 
ADDRESSES:  Ye)u  may  <ie:e;e;ss  infeirmatie)!! 
anel  ce)mme;nt  sid)missie)ns  re;late;el  te; 
this  ele)e;ume;nt.  whieli  the;  NR(C 
|)e)sse;s.se;s  anel  are;  pid)lie:allv  avaihihle. 
In’  se;are:hing  e)n  http:// 
ivw  \v.n:;^iil(iti()ns.^()v  uneler  De)e:ket  ID 
NR(C— 201 3-()t)41 .  Ye)u  may  submit 
e:e)mme;nts  by  any  e)f  the;  fe)lle)wing 
me;the)els: 

•  F(^(l(U'(il  Ihihinuikin;^  Wch  site:  (le;  te; 
http://\\  \v\\’.r(;"iil(iti()ns.<>ov  anel  se;are;h 
fe)r  De)e:ke;t  ID  NR(C-201 3-0041 .  Aelelre;ss 
ejnestiems  aheeut  NR(C  ele)e:ke;ts  te;  (Care)l 
(Call;ighe;r:  tele;phe)ne:  301-402-301)8; 
e;mai  1:  (Air()I.(i<iII(i<’hei'®nr(:.<>()v. 

•  Mail  conuiients  /o;  (Cinelv  niaele;y. 
(Chie;f.  Rules.  Anne)une:e;me;nls.  anel 
Dire;e:tive;s  Hrane;h  (RADH).  ()ffie:e;  e)f 
Aelministnitie)!!,  Mail  .Steep:  TWH-O.'j- 
1101 M,  l)..S.  Nue;le;ar  Re;gulate)rv 
(Ceemmissie)!!.  Wiishingteen,  D(C  20.').').')- 
0001. 

•  Fax  coinnients  to:  RADII  at  301- 
402-3440. 

Fe)r  Jielelitieenal  eliree;tie)n  e)n  ae;e;e;ssing 
infe)rm<itie)n  anel  submitting  e:e)mme;nts, 
.se;e;  "Ae;e:e;.ssing  Infeermation  anel 
.Submitting  (Ceemments"  in  the; 
SUPPLEMENTARY  INFORMATION  se;e;tie)n  eef 
this  ele)e;ume;nt. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  E.  (Cubheige;.  ()ffie:e;  e)f  Ne;w 
Re;ae:te)rs.  II..S.  Nue:le;ar  Re;gidate)ry 
(Ceemmissie)!!.  VVii.shingte)n,  D(C  20.').').')— 
0001;  te;le;phe)ne;:  301-41  r)-287.'‘).  email: 
/\;u\'.  (Ail)l)(ige@nr(:.^ov. 

SUPPLEMENTARY  INFORMATION: 

I.  Accessing  Information  and 
.Submitting  (Comments 

A.  Accessing  Information 

Ple.i.se  re;fer  te)  De)e:ke;t  ID  NR(C-2013- 
0041  when  e;ontae:ting  the;  NR(C  eiheeiit 
the;  iivailahility  e)f  inie)rm<itie)n  re;gareling 
this  ele)e;ume;nt.  Ye)U  may  ae:e:ess 
inie)rmatie)n  relateel  te)  this  eleeeaunent. 
which  the;  NR(C  ])e)sse;.sses  anel  are 
puhlie:lv  available,  by  any  eef  the 
ioIle)wing  metheeels: 

•  Fodeval  Ihdainakin^  Web  site:  (Ce;  te) 
http://\\  \\’\\’.regnIations.;^ov  anel  se;are:h 
for  De)e:ke;t  ID  NR(C-201 3-0041 . 

•  NRd's  Agenevw’ide  Doenments 
Access  and  Management  System 
(ADAMS):  Yeeu  m;iy  ae:e;es.s  ])ul)lie;ly 
available  ele)e:ume;nts  eenline;  in  the;  NR(C 
Eihi'iirv  iit  http://\v\v\\’.m'c.go\'/reading- 
rm/adams.html.  'fee  he;gin  the;  se;iire:h, 
se;le;e;t  "ADAM.S  Puhlie:  Deeeaunents"  anel 
the;n  .se;le;e:t  "Ue;gin  \Ve;h-hii.seel  ADAM.S 
.Se;are;h."  f’e)r  pre)hle;ms  with  ADAM.S. 
ple;;ise;  e:e)ntiie;t  the;  NR(C's  Puhlie: 
l)e)e:ume;nt  Reeeem  (PDR)  i'e;ie;re;ne:e;  staff  at 
1-800-307^20!),  301-41  .')-4737.  eer  by 
e;mail  te)  pdr.resonrc(^,nrc.gov.  The; 
ADAM.S  Ae:e:e;ssie)n  numhe;is  leer  re;elline; 
ele)e:ume;nts  e:e)m]):iring  e:urre;nt  re;visie)ns 
;mel  the;  pre)pe).se;el  re;visie)us  e)f 
inelivielual  .se;e:tie)ns  iire  available  in 
ADAM.S  unele;r  Ae:e;e;.ssie)n  Ne)s.;  .Se;e:tie)n 
3.7.1.  Pre)])e).se;el  Re;visie)n  4 

(MEl 23.')2A30.')),  (Curre;nt  Re;visie)n  3 
(ME070()4030()).  Re;eiline 
(ME123.'')4A0.'')0):  .Se;e:tie)n  3.7.2. 

Pre)pe)se;ei  Re;vi.sie)n  4  (MEl 23.')3A3.‘)4) 
(Current  Revisie)n  3  (ME070()40311). 
Reelline;  (MEl  23.')4A0.')3):  .Se;e;tie)n  3.7.3. 
Pre)pe)se;el  Re;visie)n  4  (MEl 23.')3A3.')7), 
(Current  Revisie)n  3  (ME070()40313), 
Re;elline  (ME123.')4A043):  .Se;e:tie)n  3.8.1. 
Pre)pe)se;el  Re;visie)n  4  (MEl 23.')3A3().')). 
(CuiTe;nt  Revisie)n  3  (ME100()20888). 
Reelline  (ME123.')4A0.')2);  .Se;e:tie)n  3.8.3, 
Pre)pe)se;el  Re;visie)n  4 
(MEME123.')3A377),  (Current  Re;visie)n  3 
(MElt)0(i20081),  Re;elline; 
(ME123.'')4A080):  anel  .Se;e:tie)n  3.8.4, 
Pre)i)e)se;ei  Re;visie)n  4  (MEl 23.')3A382). 
(Curre;nt  Re;visie)n  3  (MElt)(M)30323). 
Re;eiline;  (.MEl 23.'')4A002);  .Se;e:tie)n  3. 8. .'I. 
Pre)])e)se;el  Re;visie)n  4  (MEl 23.')3A388), 
(Current  Re;visie)n  3  (ME100()210!)3), 
Re;elline;  (MEl 23.‘)4A000). 

•  NlUi's  FDR:  Ye)u  imiy  examine;  anel 
|)ure;h:i.se;  e:e)|)ie;s  e)f  j)uhlie;  ele)e:ume;nl.s  at 
the;  NR(C’.s  PDR.  Re)e)m  ()1-F21.  One; 
White  Flint  Ne)i'th.  11.').').')  Re)e;kville; 
Pike.  Reeckville,  Marvlanel  208.')2. 


R.  Snhmitting  (Jomments 

Please;  ineiluele  De)e:ke;t  ID  NR(C-2013- 
0041  in  the;  sul)je;e:t  line;  e)f  ye)ur 
e;e)mment  suhmissie)n.  in  e)rele;r  te;  e;nsure; 
that  the;  NR(C  is  able;  te)  m;ike;  ye)ur 
e:e)mme;nt  suhmissie)n  available  te)  the; 
l)uhlie;  in  this  ele)cke;t. 

The  NR(C  e;imtie)ns  ye)u  ne)t  te;  ine:luele; 
iele;ntifving  e)r  e;e)ntae:t  infeermiitieen  in 
e;e)mme;nt  suhmissieens  that  ye)u  ele)  ne)t 
want  te)  he;  pul)lie:ly  elise:le)se;el.  The;  NR(C 
pe)sts  !ill  e;e)mme;nt  suhmissieens  at 
http://\\  \v\\’. regidations.gov  as  we;ll  as 
e;nte;is  the;  e:e)mme;nt  suhmissieens  inte) 
ADAM.S.  The  NR(C  eloe;s  ne)t  re)utine;ly 
e;elit  e:e)mme;nt  suhmissieens  to  reme)ve; 
iele;ntifying  e)r  e:e)ntae:t  infe)rmatie)n. 

If  ve)u  are;  re;epie.sting  e)r  aggre;gating 
e:omments  fre)m  e)the;r  perse)ns  for 
submission  to  the;  NR(C.  then  ye)u  slu)idel 
infeerm  thee.se;  i)er.sons  ne)t  te)  ine:luele; 
ielentifving  e)r  e:e)nt<ie:t  infe)rmatie)n  in 
the;ir  e:e)mme;nt  suhmi.s.sie)ns  that  the;y  de) 
ne)t  want  te)  he;  puhlie;ly  elise:le)seel.  Ye)ur 
re;eiue;st  .sheeulel  .state;  that  the;  NR(C  ele)e;s 
ne)t  re)utine;ly  e;elit  e;e)mme;nt  suhmi.ssie)ns 
te)  re;me)ve  sue:h  infe)rmatie)n  he;fe)re; 
making  the;  e:e)mme;nt  suhmissieens 
availiihle  te)  the;  puhlie;  e)r  entering  the; 
e;e)mme;nt  suhmissieens  inte)  ADAM.S. 

IE  Further  Information 

The;  ()ffie:e;  e)f  Ne;w  Re;ae:te)rs  iinel  ()ffie:e; 
e)f  Nue;le;ar  Re;ae;te)r  Re;guliitie)n  <ire; 
revising  the;se;  se;e;tie)ns  freem  the  e;urre;nt 
ve;rsie)ns.  In  re;spe;e;t  e)f  the;se;  revisieens. 
eletiiils  e)f  s])e;e:ifie:  e;h;mge;s  are;  ine:lueleel 
in  the;  eaiel  e)f  eae:h  e)f  the;  reviseel 
.s(;ctie)ns  the;mse;lves  anel  are;  shown  in 
the;  ele;se:ri])tie)n  e)f  e:hange;s. 

The;  e:hanges  te)  this  .Stanelard  Revie;w 
Plan  (.SRP)  (Chapter  re;ne;e:t  e:urrent  staff 
revieew  methe)el.s  anel  ])ractie:e;s  haseel  een 
le;s.se)ns  le;arne;el  from  NRC  reviews  e)f 
ele;sign  certifie;ation  anel  t:e)mhine;el 
lie;ense;  a])])lie;atie)ns  e:omple;te;el  since;  the 
last  re;visie)n  of  this  chapter.  (Change;s 
ine:luele:  (1)  FCnhane:e;me;nts  to  guielane:e; 
te)  the;  staff  fe)r  ev.iluiiting  the; 
ae:e;e;ptahility  e)f  the;  .seismie:  anel  e:ivil 
strue;tural  elesign  anel  analvsis  issues,  (2) 
upelates  te)  review  inte;riae:e;.s  te)  im])re)ve 
the;  e;fficie;ne:y  anel  e:e)nsistency  e)f  staff 
re;vie;ws  anel  (3)  upel<ite;s  te)  re;fe;re;ne;e;s 
e;e)ve;re;el  in  .SRP  (Chiipter  3. 

'file;  NR(C  staff  is  issuing  this  ne)tie:e;  te) 
se)lie:it  ])uhlie:  e:e)mme;nts  e)n  the 
])re)pe)se;el  .SRP  .Se;e;tie)n.s  in  (Chii])te;r  3. 
Afte;r  the;  NR(C  stidf  e:e)nsiele;rs  ;mv  ])ul)lie: 
e:e)mme;nts.  it  will  make;  a  ele;te;rminiitie)n 
re;gareling  the;  ])re)pe).se;el  .SRP  .Se;e:tie)ns  in 
(Chapter  3. 

Dnle;ei  .it  Ke)e:kville;.  MiiryUinel,  this  14tl)  eliiy 
eel  l'’);l)niary  2012. 

Fe)r  ihe;  Nue:le;iir  Re;giil<ile)i’y  (CoiuDeissioii. 

An)\'  fC.  (Ciil)l)iige;. 
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II'K  Z()i:{-()4r)14  Filial  li;4r)  ami 

BILLING  CODE  7590-01-P 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sunshine  Act;  Cancellation  Notice  of 
Annual  Public  Hearing 

TIME  AND  date:  3:00  Wednesdav, 
March  13,  2013. 

PLACE:  OiTices  of  the  (kirporation, 
'I’welftli  Floor  Board  Room,  1100  New 
York  Avenue  NW..  Washington.  DC. 
STATUS:  Hearing  OPEN  to  the  l’ul)lic  at 
3:00  p.in. 

PURPOSE:  Public  Hearing  in  conjunction 
with  eac'.h  meeting  of  OPlC's  Board  of 
Directors,  to  afford  an  opportunity  for 
any  person  to  present  \  iews  regarding 
the  activities  of  the  Corporation. 
PROCEDURES: 

Individuals  wishing  to  address  the 
hearing  orally  must  provide  advance 
notice  to  OPlC’s  Corporate  Sei:retary  no 
later  than  .'5  p.m.  Friday,  March  8,  2013. 
'I’he  notice  must  include  the 
individual's  name,  title,  organization, 
address,  and  tele|)hone  mimher,  and  a 
concise  snmmarv  of  th(!  subject  matter 
to  1)(!  |)resented. 

Oral  presentations  may  not  exceed  ten 
(10)  minutes.  'I'he  time  for  individual 
pre.sentalions  mav  he  reduced 
])ro])orlionately,  if  necessary,  to  afford 
all  i)artici])ants  who  have  submitted  a 
timely  iHupiest  an  op])ortunity  to  he 
heard. 

Participants  wishing  to  submit  a 
written  statement  for  the  record  must 
submit  a  co|)y  of  such  statement  to 


HAl)(!V\vickiama  . 

)Xii  . 

KidsNroDarr  . 

RidsNirDa  . 

|Xii  . 

OPIC’s  (]ori)orate  Secretary  no  later  than 
.'5  p.m.  Fridav,  March  8,  2013.  .Such 
statement  must  he  tyi)ewritten,  donhle- 
si)aced,  and  may  not  exceed  twenty-five 
(23)  i)ages. 

Upon  recei])t  of  the  recpiired  notice. 
OPIC  will  prepare  an  agenda,  which 
will  he  available  at  IIk;  liearing,  that 
identifies  speakers,  the  subject  on  which 
each  participant  will  speak,  and  the 
lime  allotted  for  each  ])re.s(;nlation. 

A  written  snmmarv  of  the  hearing  will 
he  com])iled,  and  snc.li  snmmarv  will  he 
made  available.  n|)on  written  recpiest  to 
OPIC’s  Cor])orate  .Secrelarv.  at  the  co.st 
of  re])roduction. 

Written  summaries  of  the  jirojects  to 
he  presented  at  the  March  21, 2013 
Board  meeting  will  he  posted  on  OPIC’s 
Wei)  site  on  or  about  Fridav,  March  1. 
201 3. 

CONTACT  PERSON  FOR  INFORMATION: 
information  on  the  hearing  may  he 
obtained  from  Connie  M.  Downs  at  (202) 
330-8438,  via  facsimile  at  (202)  408- 
0207,  or  via  email  at 
(Jonnio.no\vns@opi(:.oov. 

Dal(;d:  Idihriiarv  20.  2()t:t. 

Coiinii!  M.  Downs. 

( )Pt('j  Oorporate  Secrelarv. 

U'R  l)(i(..  2()i:i-()4«r>H  I'ilod  2-27-i:i;  1  1:1,5  :iin| 
BILLING  CODE  3210-01-P 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sunshine  Act;  Cancellation  Notice  of 
Annual  Public  Hearing 

()PI(7s  .Sunshine  Act  notice  of  its 
Annual  Public  Hearing  was  published 


RidsNr()Dsai'R|)ac 

RidsNiTDi)!' 

RidsNroDarrApol) 

Rids()gc:MailConlor 

M.Sidiaihi 

in  the  Federal  Register  (Volume  78, 
Number  17.  Page  .3.31  (i)  on  January  2.3, 
2013.  No  recpiests  were  received  to 
provide  testimony  or  snhiuit  written 
.statements  for  the  record:  therefore, 
OPIC’s  Annual  Public  Hearing 
scheduled  for  2  i).m.,  March  13.  2013 
has  been  cancelled. 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  hearing  cancellation 
mav  he  obtained  from  (ionnie  M.  Downs 
at  (202)  330-8438.  via  facsimile  at  (202) 
218-0130.  or  via  email  at 
(A)nni(;.Do\vns@oi)ic.<’ov. 

Dated:  l''{!l)niarv  20.  2013. 

('.onnie  M.  Downs. 

OPIO  Corporale  Secrelarv. 

|FK  Doc.  :i(li:i-()4H.5<)  Filed  2-27-i;i;  1  l;l.'i  am) 
BILLING  CODE  3210-01-P 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  Review:  Application  for 
Refund  of  Retirement  Deductions/ 
FERS  (SF  3106)  and  Current/Former 
Spouse(s)  Notification  of  Application 
for  Refund  of  Retirement  Deductions 
Under  FERS  (SF  3106A) 

agency:  II. S.  Office  of  Personnel 
Management. 

ACTION:  (iO-Day  Notice  and  recpiest  for 
comments. 

SUMMARY:  't  he  Retirement  .Services, 
Office  of  Personnel  Management  (OPM), 
is  offering  the  general  juihlic  and  other 
Federal  agencies  the  op|)ort unity  to 
comment  on  an  extension,  without 
change,  of  a  currently  approved 
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inibrniation  collection  re(iuest  (KK 
32()(i-0170)  nigarding  these  ndatcul 
forms:  Application  For  Reiimd  of 
Retirement  IFulnctions/FFRS  (SF  31()()) 
and  (Inrnmt/Former  Spouse(s) 
Notification  of  Ap|)lication  for  Refund 
of  Retirement  Dtulnctions  Under  FFRS 
(SF  31()(iA).  As  nuinired  hy  the 
Paperwork.  Reduction  Act  of  100.')  (Put), 
h.  104-13.  44  IJ.S.U.  chapter  O.'l).  and  as 
amended  hv  the  ('linger-f^ohen  Act 
(Pnl).  L.  104-10()).  OPM  is  soliciting 
comments  for  this  colhu.tion.  The  Offu:e 
of  Management  and  Hiidget  is 
particnlarly  intere.sted  in  comments 
that: 

1.  Fvalnate  whethcir  the  proposed 
collection  of  information  is  neces.sary 
for  the  pro])(!r  performance  of  functions 
of  OPM.  including  whether  the 
iidbrmation  will  have  practical  utility: 

2.  Evaluate  the  accuracy  of  OPM’s 
estimate  of  the  burden  of  the  pro])o.se(i 
collection  of  information,  including  the 
validity  of  tin;  methodology  and 
assumptions  usiul: 

3.  Fnhaiu:e  the  (piality.  utility,  and 
claritv  of  the  information  to  he 
collected:  and 

4.  Minimize  the  burden  of  tlu; 
colhfction  of  information  on  those  who 
are  to  nispond.  including  through  the 
use  of  apj)ropriat(!  automated, 
tdectronic.  mechanical,  or  other 
technological  colUsction  technifines  or 
other  forms  of  information  t(!chnologv. 
e.g..  |)ermitting  ehictronic  submissions 
of  r(!.spon.s(!s. 

DATES;  Uomments  are  encouraged  and 
will  he  acc(!pt(!d  until  April  30.  2013. 
riiis  process  is  conducted  in  accordance 
with  .')  UFR  1320.1. 

ADDRESSES:  Intere.sted  persons  are 
invited  to  .submit  written  comments  on 
the  proposed  information  collection  to 
U.S.  Office  of  Personmd  Managcmient, 
Retirement  .Services.  Union  .Scjuan;  370. 
1000  F  Street  NW..  Washington.  DU 
2041.')-3.')00.  Attention:  Alberta  Butler 
or  sent  via  (anail  to 
All)(!i1(i.Biitlf;r@oi)ni.^()\’. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
co])y  of  this  lUR.  with  applicable 
snp])orting  documentation,  may  he 
obtained  by  contacting  the  Retirement 
,Servic(!s  Publications  Ti'am.  Office  of 
P(!r.sonnel  Managenumt.  ItlOO  F  .Stnujt 
N\Y..  Room  3H30,  Washington.  DU 
2041.').  Attention:  Uvrns  .S.  Benson,  or 
sent  via  email  to 

(A'riis.Baiis(>n&i()i)iii.g()\’  or  faxiul  to 
(202)  000-0010. 

SUPPLEMENTARY  INFORMATION:  SF  3100. 
Ap])lication  for  Refund  of  IbOirement 
Deduct ions/lbuleral  Fmplovees 
Retirement  .Svstein  (FFR.S).  is  used  hv 
former  Federal  employees  under  FFR.S. 
to  apply  for  a  refund  of  retirement 


deductions  withheld  during  Ibulijral 
employment,  pins  any  inten!st  ])rovi{led 
by  law.  .SF  310()A.  Unrrent/Former 
.Spou.se(s)  Notification  of  A|)|)lication 
for  Rcdnnd  of  Retirement  Deductions 
Under  h'l’^R.S.  is  used  hv  ndnnd 
applicants  to  notifv  their  curriint/former 
spouse(.s)  that  they  an;  applying  for  a 
refund  of  rcdireiiKmt  deductions,  which 
is  r(!{|uired  by  law. 

Analysis: 

Agancv:  Retirennait  (Iperalions, 
Retirement  .Servic:es.  ()ffic;e  of  Personmd 
Management. 

Title:  Application  f'or  Refund  of 
Retirement  Deduct ions/lbuleral 
Fmploycies  Retirement  .System:  Unrrent/ 
Former  .Spon.se(s)  Notification  of 
Ap])lication  for  Refund  of  Retirement 
Deilnctions  Under  FFR.S. 

OMB  Nuinhar:  32(U)-()1 70. 

Freijiiencv:  On  occasion. 

Affected  Public:  Individuals  or 
Households. 

\hnnl)ei'  of  Besf)nndents:  SV  31 00  = 
H.OOO:  SF  310()A  =  0.400. 

Hstii}}ated  Time  per  Bes[)ondent:  ,SF 
3100  =  30  minutes:  SF  3100A  =  5 
minutes. 

Total  Barden  I  lours:  ATuVA. 

II..S.  OlTici?  (if  I’lU'.soiiiKd  Managemenl. 

|i)lii)  Herrv. 
tlirector. 

|I  K  Doc.  :'tU;i-()472.')  I'ilcd  «:4.'>  ain| 

BILLING  CODE  6325-38-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  Review:  Application  for 
Refund  of  Retirement  Deductions 
(CSRS),  SF  2802  and  Current/Former 
Spouse’s  Notification  of  Application 
for  Refund  of  Retirement  Deductions 
Under  the  Civil  Service  Retirement 
System,  SF  2802A 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  00-Day  Noticii  and  recpiest  for 
comments. 

SUMMARY:  rhe  Retirenumt  .Ser\  ices. 
Office;  ofP(;rsonnel  Manageanent  (OPM) 
is  off(;ring  the;  general  |)nl)lie:  and  olh(;r 
F(;deral  agencies  the  o])i)ortnnitv  to 
comment  on  a  r(;vised  informal  ion 
collection  recpiest  (lU.R  320()-0128) 
nigarding  these  related  forms: 
Application  For  Refund  of  Retirement 
D(;dnction.s  (avil  .Service  Reitirement 
.System  and  Unrreint/Former  .Spon.s(;’s 
Notificatiein  of  Application  for  Refund 
of  Retirement  Deductions  Under  the; 
(avil  .Service  Retirement  .System.  As 
recjiiired  hv  the  Papiirwork  Reduction 
Act  of  loo'f).  (Pill).  F.  104-13.  44  U.S.U. 
cha])ter  3.')).  and  as  amended  by  the 


(]ling(;r-Uohen  Act  (Pub.  L.  104-10()). 
OPM  is  .soliciting  comments  for  this 
collection.  The  Office  of  Managenuint 
and  Budget  is  particularly  interest(;d  in 
( omments  that: 

1.  Iwaluati;  whether  the  pro])osed 
colh;ction  of  information  is  luices.sary 
for  tlu;  proper  iierformanci;  of  functions 
of  OPM.  including  whether  the 
information  will  have  jiractical  utility: 

2.  l-ivaluate  the  accuracy  of  OPM’s 
estimate  of  tlu;  burden  of  the  i)ropo.s(;d 
coll(;ction  of  information,  including  the 
validity  of  tlu;  methodologv  and 
assum])tions  used: 

3.  Fnhance  the  (luality.  utility,  and 
clarity  of  the  information  to  he 
collected:  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
an;  to  res])ond.  including  through  the 
use  of  ai)pro])riate  automated, 
electronic,  mechanical.  c)r  other 
technological  collection  techni(|ues  or 
other  forms  of  information  technologv. 
e.g..  permitting  electronic  submissions 
of  respon.ses. 

DATES:  Uomments  are  encouraged  and 
will  he  accejited  until  April  30,  2013. 
rhis  process  is  conducted  in  accordance 
with  .'■)  UFR  1320.1. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  pro])osed  information  collection  to 
the  II..S.  Office  of  Personnel 
Management.  Union  .Stpiare  370.  1000  f] 
.Street  NW..  Washington.  DU  2041.')— 
.3,')00,  Attention:  Alberta  Butler  or  sent 
\'ia  email  to  Alhert(cButlei'@opin.p,ov. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  this  lUR  with  a])plicahle 
supporting  doc:umentation.  may  he 
obtained  hy  contacting  the  Retirement 
.Services  Publications  Team.  U.S.  Office 
of  Personnel  Management,  1000  !•]  .Street 
NW.,  Room  31130,  Washington,  DU 
2041.').  Attention:  Uyrus  .S.  Benson,  or 
sent  via  email  to 

(A'rns.Benson@opni.;^ov  or  faxed  to 
(202)  ()0()-0010. 

SUPPLEMENTARY  INFORMATION:  .SF  2802  is 
used  to  support  the  pavment  of  monies 
from  the  Retirement  F’und.  It  identifies 
the  applicant  for  refund  of  retirement 
deductions.  .SF'  2802A  is  used  to  complv 
with  the  legal  reriuirement  that  any 
.s])ou.se  or  former  s])ouse  of  the  ap])licanl 
has  been  notified  that  the  former 
employee  is  a])])lying  for  a  refund. 

Analysis 

Agency:  Retirement  ()])eration.s. 
Retirement  .Services,  Office  of  Personnel 
Management. 

Title:  Application  For  Refund  of 
Retirement  Deductions  ((kSR.S)/(anTent/ 
F'ormer  .Spouse’s  Notification  of 
Application  for  Refund  of  Retirement 
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IlcHluctioiis  Under  the  Civil  Service 
RetiiHaneiit  Svstein. 

OMB  Niiinhcr:  .32()(i-()1 28. 
FnHjiK^ncv:  On  occasion. 

Affaclcd  Public:  Individuals  or 
1  lonsdiolds. 

Number  of  Bcspoiidciits:  SI'’  2802  = 
3,741;  SF  28()2A  =  3.38‘). 

Hstimated  Time  per  BespondenI:  SI'’ 
2802  =  1  hour;  .SF  2802A  =  l.'j  minutes. 

T()l(d  Burden  Hours:  4..'j88. 

II. S.  OITice  ()l  I’lasonnel  Mana>>(:iiU!nt. 

John  H»!i  i  v, 

Director. 

IKK  Hoc;.  2()i:!-()4724  I’iliKl  2-2«-i;!;  K;4,'')  aiiil 
BILLING  CODE  6325-38-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  Review:  Survivor 
Annuity  Election  for  a  Spouse,  Rl  20- 
63;  Cover  Letter  Giving  Information 
About  the  Cost  To  Elect  Less  Than  the 
Maximum  Survivor  Annuity,  Rl  20-116; 
Cover  Letter  Giving  Information  About 
the  Cost  To  Elect  the  Maximum 
Survivor  Annuity,  Rl  20-117 

AGENCY:  U.S.  (lUice  ol  Personnel 
Management. 

ACTION:  (iO-Day  Notice  and  riHinest  for 
coimmaits. 


SUMMARY:  I’he  Retirement  .Siavices. 
Office  ofPiasonnel  Management  (OPM), 
is  oflering  the  gema'al  ])nl)lic  and  other 
Federal  agencies  the  o])portnnity  to 
comment  on  a  revised  infcaination 
collection  re(]uest  (ICR  3208-0174) 
regarding  these  related  fca  ins:  .Survivor 
Annuity  Election  for  a  .Spouse  (Rl  20- 
83).  Cover  Letter  Civing  Information 
About  The  Cost  to  Elect  Less  Than  the 
Maximum  Survivor  Annuity  (Rl  20- 
118),  and  Cover  LiJttia'  Cuving 
Information  About  The  Co.st  to  Elect  the 
Maximum  .Survivor  Annuity  (Rl  20- 
117).  As  reciuired  by  the  Paperwork 
R(!duction  Act  of  lOO.I  (Pub.  1,.  104-13, 
44  U..S.(k  cha])ter  3.'!).  and  as  amended 
by  the  Cliuger-Cohen  Act  (l^iih.  L.  104— 
108),  OPM  is  soliciting  comments  for 
this  collection.  The  Office  of 
Management  and  Budget  is  particularly 
interested  in  comments  that: 

1.  Evaluate  whether  the  proposed 
coll(!ction  of  information  is  neces.sarv 
for  the  proper  ])erformance  of  functions 
of  OPM,  including  wluither  the 
information  will  have  ])rac;tical  utility; 

2.  Evaluate  the  accuracy  of  OPM’s 
estimate  of  the  hurdeu  of  the  propo.sed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


3.  I'inhance  tin;  (inality,  utility,  and 
clarity  of  the  iuformation  to  he 
t:ollected;  and 

4.  Minimize  tin;  hurd(!u  of  the 
collection  of  information  on  those  who 
ar(!  to  respond,  including  through  tlu; 
use  of  ai)])ropriat(!  automated, 
ehictronic,  mechanical,  or  other 
technological  collection  teclmi(|ues  or 
other  forms  of  information  technologv, 
e.g.,  ])(!rmitting  ehictronic  suhmi.ssions 
of  responses. 

DATES;  Uouummts  are  encouraged  and 
will  he  acc(>pted  until  A|)ril  30,  2013. 
This  process  is  conductful  in  accordaiu;e 
with  5  CFR  1320.1. 

ADDRESSES:  Interested  persons  are 
invited  to  suhmit  written  comments  on 
the  ])ro])os(Kl  information  collection  to 
II. .S.  Office  of  Personnel  Management, 
Retirement  .Services,  Union  .S(]uare 
Room  370,  1000  E  Street  NVV., 
Washington,  110  2 04 1.8-3.') 00,  Attention: 
Alherta  Butler  or  .sent  via  email  to 
All)erta. But  ler@opm.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  this  lOR,  with  applicahle 
sui)porting  documentation,  may  he 
obtained  by  contacting  tin;  Retirmnent 
.Services  Publications  Team.  Office;  of 
P(;rsonneI  Manag(;ment,  1000  E  .Str(;(;t 
N\V.,  Room  4332.  Washington,  DO 
2041.8,  Att(;ntion:  Oyrus  .S.  Beinson  or 
S(;nt  via  (;mail  te; 

(A'rus.Benson@oj)m.gov  or  faxed  to 
(202)  808-001 1). 

SUPPLEMENTARY  INFORMATION:  Rl  20-83 
is  used  by  annuitants  to  e;lect  a  reduced 
annuity  with  a  survivor  annuity  lor  their 
s])ouse.  Rl  20- TH)  is  a  cover  letter  for 
Rl  20-83  giving  information  about  the 
cost  to  elect  less  than  the  maximum 
survivor  annuity.  'I’his  letter  is  used  to 
supply  the  information  that  may  have 
been  reepiested  by  the  annuitant  about 
the  cost  of  electing  less  than  the 
maximum  survivor  annuity.  Rl  20-117 
is  a  cover  letter  for  Rl  20-83  giving 
information  about  the  cost  to  elect  the 
maximum  survivor  annuity.  This  letter 
may  hi;  used  to  ask  for  more 
information. 

Analysis 

Agency:  Retir(;ment  ()])(;rations, 
Relin;ment  .S(;rvic(;s,  Offici;  of  Personnel 
Management. 

Title:  .Survivor  Annuity  I'llection  for  a 
.S])ouse/Uover  I.(;tter  (living  Information 
About  the  (lost  'I’o  Eli;ct  L(;,ss  'riian  the 
Maximum  .Survivor  Annuity/Uover 
L(;tt(;r  (uving  Information  About  the 
(lost  To  Elect  the  Maximum  .Survivor 
Annuity. 

OMB  Number:  3208-0174. 

I'requency:  On  occasion. 

Affected  Public:  Individuals  or 
1  louseholds. 


Number  of  Bespondents:  Rl  20-83= 
2.200;  Rl  20-1 1  (i  Rl  20-1 1 7  =  200. 

EsHmuted  Time  i)er  Bespondent:  .8.8 
minutes. 

Total  Burden  Hours:  1 .834. 

U..S.  Ofl'ice  of  P(;rs()iuH;i  Maiiag(;m(;nl. 
lolin  Berry, 

Director. 

H'K  Doc.  20 1:1-047211  I'iUul  2-2H-i:i;  H:4.'‘)  ain| 
BILLING  CODE  6325-38-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

Summary:  In  accordance  with  the 
reiiuirement  of  Section  3.808  (c)(2)(A)  of 
the  Pajjerwork  Reduction  Act  of  190.8 
which  ])rovides  opiiortunity  for  public 
comment  on  new  or  revi.sed  data 
collections,  the  Railroad  Retin;ment 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

(Comments  are  invited  on:  (a)  WMiether 
the  j)ropos(;d  information  collection  is 
nece.ssarv  for  the  proper  performanci;  of 
the  functions  of  the  ag(;ncy,  including 
whether  tin;  information  has  practical 
utility:  (h)  the  accuracy  of  the  RRIPs 
i;stimat(;  of  tin;  burden  of  the  collection 
of  tin;  information:  (c)  wavs  to  enhance; 
tin;  (piality,  utilitv.  and  claritv  of  the 
information  to  hi;  collected:  and  (d) 
ways  to  minimize  the  hurden  related  to 
the  collection  of  information  on 
res])ondents.  including  the  u.se  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Voluntary  (lustomer  .Surveys 
in  Accordance  with  E.O.  12882;  OMB 
3220-0192. 

In  accordance  with  Executive  Order 
12882.  the  Railroad  Retirement  Board 
(RRB)  conducts  a  numher  of  customer 
surveys  designed  to  determine  the  kinds 
and  quality  of  services  our  heneficiaries, 
claimants,  employers  and  members  of 
the  public  want  and  expect,  as  well  as 
their  satisfaction  with  existing  RRB 
services,  'rhe  information  collected  is 
used  hv  RRB  management  to  monitor 
customer  satisfaction  by  determining  to 
what  extent  .services  are  .satisfactory  and 
where  and  to  what  extent  servic.es  can 
he  improved.  The  surveys  are  limited  to 
data  collections  that  solicit  strictlv 
voluntary  opinions,  and  do  not  collect 
information  which  is  required  or 
regulated.  The  information  collection, 
which  was  first  a])proved  by  the  Office 
of  Management  and  Budget  (OMB)  in 
1997,  ])rovides  the  RRB  with  a  generic 
clearance  authority.  This  generic 
authority  allows  the  RRB  to  suhmit  a 
variety  of  new  or  revi.sed  customer 
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.survey  instruments  (needed  to  timely 
implement  customer  monitoring 
activities)  to  the  Office  of  Management 
and  Budget  (OMH)  for  ex])edited  review 
and  approval. 

'I'he  average  burden  per  resjjon.se  for 
customer  .satisfaction  activitiiis  is 
e.stimat(‘d  to  range  from  2  minut(!s  for  a 
Wtil)  site  (|U(!.stionnain!  to  2  hours  for 
|)articipation  in  a  focus  group.  The  KRB 
estimates  an  annual  burden  of  1.7.'i() 
annual  resj)ondents  totaling  73.'j  hours 
for  the  generic  custoiiuir  survey 
clearance. 

Addilional  Infonmition  or  (Joniiuonts: 
To  nupiest  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
suj)porting  material,  contact  Dana 
Hickman  at  (312)  7.'il-4n81  or 
I)(ina.Hicknuin@IiHB.(j()\ Comments 
regarding  the  information  collection 
should  he  addres.seil  to  Charles 
Mierzwa.  Railroad  Retirement  Board. 
844  North  Rush  Street.  Chicago.  Illinois 
()()(>!  1-2092  or  emailed  to 
(duirhs.Sfior/Ava&imn.GOV.  Written 
comments  shoidd  he  received  within  00 
days  of  this  notice. 

Charles  Mier/.wa. 

(diici  <>1  Infarnuilion  Iifsoiir(:<‘s  Maiuifii'nicnl. 
II  K  Doc.  2(Ua-()4K77  I'ilcd  :'-28-i;»:  iiin| 

BILLING  CODE  7905-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68975;  File  No.  SR-BYX- 
2013-008] 

Self-Regulatory  Organizations;  BATS 
Y-Exchange,  Inc.;  Notice  of  Filing  of 
Proposed  Rule  Change  Amending  the 
Attestation  Requirement  of  Rule  1 1 .24 
Allowing  a  Retail  Member  Organization 
To  Attest  That  “Substantially  All” 
Orders  Submitted  to  The  Retail  Price 
Improvement  Program  Will  Qualify  as 
“Retail  Orders” 

Fcihriiarv  2.5.  2013. 

Pursuant  to  Section  19(h)(1)  of  the 
.Securities  Exchange  Act  of  1934  (the 
“Act”).'  and  Rule  19h-4  thereunder.- 
notice  is  hereby  given  that  on  Fehruarv 
12.  2013.  BAT.S  Y-Exchange.  Inc.  (the 
“Exchangi!”  or  "BYX")  filed  with  the 
.Securities  and  Exchange  Commission 
(“Commi.ssion")  the  proposed  rule 
change  as  de.scrihed  in  Items  I.  11.  and 
111  below,  which  Items  have  been 
jirepared  hv  the  Exchange.  The 
(Commission  is  publishing  this  notice  to 


'  1.5  IL.S.C.  7Ks(l))(l). 
-  17  CI'K  240.1‘tli-l. 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  (Change 

The  Exchange  is  inoposing  to  amend 
the  attestation  reiiuirement  of  BYX  Rule 

II. 24  to  allow  a  Retail  Member 
Organi/xition  ‘  ("RMO”)  to  attest  that 
“substantially  all”  orders  submitted  to 
the  Retail  Price  Improvement  Program 
(the  “Program”)  will  (lualifv  as  Retail 
Orders.-*  BYX  Rule  11.24(hj(2)((C) 
currently  re(|uires  RMOs  to  attest  that 
“any  order”  will  so  ipialify.  effectively 
preventing  certain  significant  retail 
lirokers  from  jiarticipating  in  the 
Program  due  to  operational  constraints. 

The  text  of  the  proposed  rule  change 
is  available  at  the  PCxchange's  Web  site 
at  httj)://\\'\v\\’.h(itsti'(i(Jin<’.(X)ni,  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

11.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propo.sed  Rule 
(Change 

In  its  filing  with  the  (Commi.ssion.  the 
Exchange  included  statenuaits 
concerning  the  ])nr])ose  of  and  basis  for 
the  projjo.siul  rule  change  and  discn.ssed 
anv  comments  it  receiviid  on  the 
])roi)osed  rule  change.  The  text  of  these 
statements  may  he  examiiuul  at  the 
places  specificMl  in  Itian  IV  below,  'fhe 
Exchange  has  priipartul  summaries,  set 
forth  in  .Sections  A.  B,  and  (C  below,  of 
the  ino.st  significant  parts  of  such 
statements. 

A.  SoIf-HoguUitory  Organization's 
SiatainenI  oftha  I^nrposa  of.  and 
Statutory  Basis  for,  the  Proposed  Bale 
Change 

1.  Pur|)ose 

The  Exchange  is  ])ropo.sing  an 
amendment  to  BYX  Rnle  11.24  to 
provide  that  an  RMO  may  attest  that 
“substantially  all"  of  the  orders  it 
submits  to  the  Program  are  Retail 
Orders,  rejilacing  the  recpiireinent  that 
the  RMO  must  attest  that  all  submitted 
orders  (|ualifv  as  R(!tail  Orders. 
(Currently,  under  BYX  Rnle 


‘;\  Ki4iiil  Mumbnr  ()r<>iiniz:ili(iii  is  :i  Mdinlx!!' (or 
a  division  lluMca)!)  dial  lias  lioon  aiiprovod  liv  llio 
lixcliaiiai;  iiiidor  IIAT.S  Kiili:  1 1.24  to  siiliiiiit  Kolail 
Ordors. 

^  .\  Rolail  Ordor  is  an  aannev  order  that  orij>iiiat(!s 
Iroiii  a  iialiiral  person  and  is  siiliinitled  to  the 
Kx(:lian<>e  hy  a  RMO.  provided  that  no  (:liani>e  is 
made  to  the  terms  ol  the  order  with  respeel  to  iirice 
or  side  ol  market  and  the  order  does  not  ori<iinate 
lidin  a  tradin';  al<;orilhni  or  anv  eompiiteri/ed 
methodoloi;v. 


T1 .24(b)(2)((C).  a  Membtir  '’  wishing  to 
become  an  RMO  must  submit:  (A)  An 
ai)])lication  form:  (B)  su])])orling 
documentation;  and  ((C)  an  attestiition 
thiit  “<my  order”  submitted  <is  ;i  Retail 
Order  will  (|nalifv  as  such  under  BYX 
Rule  11.24. 

'fhe  Exchange  believes  that  the 
categoriciil  nature  of  the  current 
attestation  langu.tge  is  preventing 
certain  Members  with  retiiil  customers 
from  piirticijiating  in  the  Program.  In 
|)iirticular.  the  Excluinge  understands 
that  some  Members  wi.shing  to 
jiiirticipate  in  the  Program  re])resent 
lioth  Retail  Orders  as  well  as  other 
agency  flow  that  may  not  meet  the  strict 
definition  of  “Retail  Order.”  The 
Exchangt!  further  understands  that 
limitations  in  order  management 
systems  and  routing  networks  n.sed  by 
such  Members  niiiy  make  it  infeasible 
for  them  to  isolate  lOO'Ki  of  Retail 
Orders  from  other  agency.  non-Retail 
Order  flow  that  thev  would  direct  to  the 
Prognnn.  Unable  to  make  the  categorii:al 
;ittestation  retinired  by  the  current 
liinguiige  of  BYX  Rnle  11.24,  some 
Members  have  chosen  not  to  partici]iate, 
notwithstanding  that  substantially  all 
order  flow  from  such  Members  would 
be  Retiiil  Orders,  'fliis  limitation  has  the 
effect  of  ])reventing  their  retail 
customers  from  benefiting  from  tin; 
tndiimced  jirice  conijmlition  iind 
tnmspiirency  of  the  Program. 

Accordingly,  the  Exclninge  is 
proposing  it  de  minimis  relaxation  of  tlu; 
RMO  attestation  retpiirement  in  order  to 
iiccominodiite  these  system  limitations 
and  ex])imd  the  iiccess  of  retail 
customers  to  the  benefits  of  the 
Program.  .S])et:ifically,  as  proposed,  an 
RMO  would  be  ])ermitted  to  send  de 
minimis  (juantities  of  agency  orders  to 
the  Exchange  as  Retail  Orders  that 
cannot  be  ex])licitly  atte.sted  to  under 
existing  definitions  of  the  Program. 

The  Exchange  will  issue  notice  to  its 
Members  to  make  clear  that  the 
“substantially  all”  language  is  meant  to 
permit  the  ])re,sence  of  only  isolated  and 
de  minimis  t|uantities  of  agency  orders 
that  do  not  (lualifv  as  Retail  Orders  that 
cannot  bt;  segregated  from  Retail  Ordttrs 
due  to  systems  limitiitions.  In  this 
regtird,  an  RMO  would  netul  to  retain,  in 
its  books  and  records,  adtttiuiite 
substantiation  that  substantiallv  all 
orders  sent  tt)  the  Exchange  as  Retiiil 
Orders  nntt  tin!  .strict  definition  and  thiil 
tluKse  orders  not  meeting  the  .strict 
definition  are  agency  orders  that  cannot 
be  segregated  from  Retail  Orders  due  to 
system  limitations,  iind  are  de  minimis 


■A  M(!inl)(!i’  is  anv  r(!<;isl(!i(!(l  lirokor  or  doaliir  lliiil 
lias  1)0011  adinitlod  to  inomliorsldp  in  llio  Rxolianoo. 
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in  t(irins  of  tin;  overall  number  of  Retail 
Orders  sent  to  the  Exchange. 

2.  Statutory  Oasis 

'flu;  role  change  ])ro|)os(!d  in  this 
submission  is  consi.stmit  with  the 
reiiniremenis  of  the  Act  and  the  rides 
and  regulations  thereunder  that  are 
applicable  to  a  national  securities 
exchange,  and,  in  jiarticidar,  with  the 
n!(|nirements  of  .Section  ()(h)  of  the  Act.'’ 
.S])ecifically,  the  propo.sed  change  is 
consistent  with  .Section  n(t))(.'))  of  the 
Act,^  in  that  it  is  designed  to  prevent 
frandident  and  manijndative  acts  and 
jiractices.  to  promote  just  and  ecjnitahle 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  ojien  market 
and  a  national  market  system. 

The  Exchange  believes  that  the 
])ropo.sed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  hecau.se.  while  the 
])ro])osed  rule  change  represents  a 
relaxation  of  the  attestation 
reipiirements,  the  change  is  a  de 
minimis  relaxation  that  still  reiiuires  the 
RMO  a])i)licant  to  attest  that 
“suhstantiallv  all”  of  its  orders  will 
(pialify  as  Retail  Orilers.  The  slight 
relaxation  will  allow  enough  flexihility 
to  accommodate  svstem  limitations 
while  still  ensuring  that  only  a 
fractional  amount  of  orders  snhmitted  to 
the  Program  would  not  cpialilv  as  Retail 
Orders.' 

The  Exchange  believes  that  the 
jiropo.sed  ride  change  jironiotes  just  and 
eipiitahle  princijiles  of  trade  hecau.se  it 
w'ill  ensure  that  similarly  situated 
Members  who  have  onlv  slight 
differences  in  the  cajiahility  of  their 
systems  will  he  able  to  equally  benefit 
from  the  Program. 

The  Exchange  believes  that  the 
propo.sed  rule  change  will  remove 
imjiediments  to  and  ])erfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  hei:anse  it 
will  allow  Members,  who  are  concerned 
about  its  svstem  limitations  not 
allowing  100%  certification  that 
snhmitted  orders  are  Retail  Orders,  to 
still  participate  in  the  Program.  By 
removing  impediments  to  jiarticipation 
in  the  Program,  the  jiroiiosed  change 
would  iiermit  expanded  access  of  retail 
customers  to  the  price  inqirovement  and 
transjiarency  offered  hv  the  Program  and 
therein'  jiotentiallv  .stimulate  further 
])rice  competition  for  retail  orders. 


B.  Sulf-Boguldtoiy  ()r<’(niiz(ition’s 
Stcitciuanl  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  ride  change  will  impo.se 
any  burden  on  competition  that  is  not 
necessary  or  a|)])ro|)riate  in  furtherance 
of  the  inii’iioses  of  the  Act.  'I'he 
Exchange  believes  that  the  amendment, 
by  increasing  the  level  of  |)articipalion 
in  the  Program,  will  increa.se  the  level 
of  conqietition  around  retail  executions 
such  that  retail  investors  would  receive 
better  jirices  than  they  currentlv  do  on 
the  Exchange  ami  potentially  through 
bilateral  internalization  arrangements. 
The  Exchange  believes  that  the 
transparency  and  competitiveness  of 
operating  a  jirogram  such  as  the 
Program  on  an  exchange  market  would 
result  in  better  prices  for  retail  investors 
and  benefits  retail  Investors  by 
ex])anding  the  cajiahilities  of  Exchanges 
to  encompass  practices  currently 
allowed  on  non-exchange  venues. 

C.  Self-Begidatorv  Oiyonizotion’s 
Statenumt  on  Comments  on  the 
Proposed  Bide  Change  deceived  From 
Members.  Participants,  or  Others 

'file  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Propo.sed  Rule  (]hange  and  Timing  for 
(Commission  Action 

Within  4.'5  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (Commission  mav  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  he  aiipropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  (Commission 
will: 

(A)  By  order  apjirove  or  disapprove 
the  pro])o,sed  rule  change,  or 

(B)  Institute  |)roceeding.s  to  determine 
whether  the  jirojiosed  rule  change 
should  he  disapproved. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  pro])osed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  snhmitted  by  any  of 
the  following  methods: 

Fleet ronic  Comments 

•  ll.se  the  (Commission’s  Internet 
comment  form  (http://i\’\\'\\'. sec.gov/ 
ra les/sro.  sht  ml),  or 

•  .Send  an  email  to  rale- 
comments@sec.gov.  Please  include  File 
Numher  .SR-BYX-2()1 3-008  on  the 
subject  line. 


Paper  Comments 

•  .Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphv,  .Secretarv, 
.Securities  and  Exchange  Commission, 
100  F  .Street  NE.,  Washington,  DCC 
20.'i49-1090. 

All  suhinissions  should  refer  to  File 
Numher  .SR-BYX-201 3-008.  This  file 
uumher  should  he  included  on  the 
.subject  line  if  email  is  used.  To  hel])  the 
(Commissiou  process  and  review  yonr 
comments  more  efficiently,  jilease  n.se 
only  one  method.  1’he  (Commission  will 
post  all  comments  on  the  (Commission’s 
internet  Web  site  (http://\v\v\v.sec.gov/ 
rales/sro.shtml).  (Copies  of  the 
snhmi.ssion.  all  suhseiinent 
amendments,  all  written  statements 
with  respect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
CCommi.ssion,  and  all  written 
communications  relating  to  the 
Jiropo.sed  rule  change  between  the 
(Commi.ssion  and  any  jierson,  other  than 
tho.se  that  mav  he  withheld  from  the 
jiuhlic  in  accordance  with  the 
jirovisions  of  .I  II..S.(C.  .').‘i2,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room,  100  F  .Street  NE., 
Washington.  D(C  20.')49,  on  official 
business  days  between  the  hours  of 
10:00  a. 111.  and  3:00  ji.in.  (Cojiies  of  such 
filing  akso  will  he  available  for 
insjiection  and  cojiying  at  the  jirincijial 
office  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change: 
the  (Commission  does  not  edit  jier.sonal 
identifying  information  from 
suhmi.ssions.  You  should  siihmit  onlv 
information  that  vou  wish  to  make 
available  jnihlicly.  All  submissions 
should  refer  to  File  Numher  .SR-BYX- 
201 3-008,  and  should  he  suhmitted  on 
or  before  March  22,  2013. 

luir  till!  (Coininissioii.  hv  the  tlivision  of 
'I’rading  and  Markids.  pursuant  to  delegated 
authoritv.** 

Kevin  M.  O’Neill. 

Depiilv  Secretarv. 

IFK  Dih:.  201. 1-047(18  Filed  2-28-13;  8:45  ain| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-30403] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

l•'el)|•uarv  22.  201 3. 

The  following  is  a  notice  of 
ajijilications  for  deregistration  under 
.section  8(f)  of  the  Investment  (Coinjiany 


H 


'■l.S  U..S.(:.  781(1)). 
n.s  ii..s.(;.  78f(i))(.s). 


17  CFK  2l)l).:iO-3(a)(12). 
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Act  of  1940  for  the  inoiitli  of  F(;l)ruarv 
2013.  A  copy  of  each  application  inav  l)e 
obtained  via  tin;  (ioinmi.ssion's  Web  .site 
bv  seanliing  for  tlie  file  lunnber.  or  for 
an  applicant  using  the  (lompanv  name 
1h),\.  at  /?0p.//n  n  n'.,sec.go\’/.s-en/Y7j/ 
Sddn'h.htiu  or  by  calling  (202)  .'i.'il- 
HOtlO.  An  order  granting  (iacb 
application  will  be  i.ssinul  nnle.ss  the 
,S1’X’,  orders  a  bearing.  lnterest(Hl  |)er.sons 
may  retpie.st  a  lujaring  on  any 
application  by  writing  to  the  .SlXi's 
.S(!cretarv  at  the  address  bidow  and 
serving  the  relevant  applicant  with  a 
copy  of  the  rerpiest.  personally  or  by 
mail.  Hearing  nKpiests  sbould  be 
mceivtul  by  the  SF(i  bv  .'):30  p.m.  on 
March  19.  2013.  and  shoe  Id  b(! 
accompanied  bv  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  c(?rtificat(;  of  service. 
Hearing  n^piests  sboiild  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
recpiest.  and  the  issues  contested. 

F(!rsons  who  wish  to  be  notificul  of  a 
bearing  may  recpiest  notification  by 
writing  to  tlie  Secretarv.  U.S.  Securities 
and  Exchange  (Commission.  100  F  Stnu;! 
NE..  Washington.  DC  20i‘i49-1090. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Titus  at  (202)  .'i.'l  1-0810.  .SEC. 
Division  of  Invcistimait  Management. 
Office  of  lnv(!stment  Company 
Regulation.  100  F  .Stre(!t  NE.. 
Washington.  DC  20.-)49-8010. 

I.i!gg  Mason  Clobal  Trust  Inc.  (File  No. 
811-74181 

I^igg  Mason  (Charles  Street  Trust  Inc. 
[File  No.  811-80111 

SUMMARY:  Each  applicant  .s(!eks  an  order 
declaring  that  it  has  ceascul  to  be  an 
investment  company.  Pbe  a|)plicants 
have  transferred  their  assets  to 
corn!Sj)onding  .shell  series  of  Eegg 
Ma.son  Clobal  Asset  Management  Tru.st 
and.  on  April  30.  2012.  each  made  a 
final  distribution  to  its  .sbandiolders 
based  on  net  as.set  value.  Expenses  of 
approximately  S20.4(j3  and  S21.223. 
respcictively.  incurred  in  connection 
with  the  reorganizations  wen;  i)aid  bv 
(;acb  a|)piicant. 

Filini’  /lu/e;Tbe  applications  were 
filed  on  February  4,  2013. 

Applicants’  Adclrcss:  100 
International  Dr..  7tb  Floor.  Haltimore. 
MD  21202. 

Separate  Account  VA  (jQ  (File  No.  811- 
22.').'j(i| 

SUMMARY:  The  Applicant,  a  unit 
investment  trust.  se(;ks  an  order 
declaring  that  it  has  cea.sed  to  be  an 
inve.stment  company  ba.sed  on 
abandonment  of  registration.  The 
Applicant  has  no  policyholders. 
Transamerica  Financial  Life  Insurance 


(Company,  as  the  Applicant's  depositor, 
has  determim;d  that  the  Applicant 
sbould  be  deregi.st(;red  inasmuth  as  it  is 
not  engag(;d  in  or  intending  to  engage  in 
any  business  activities  other  than  tbo.se 
n(;ce.ssary  for  winding  up  its  aflairs. 

F/y/jjg  Data:  The  application  was  filed 
on  Februarv  13.  2013. 

Applicant's  Address:  4333  Edgewood 
Road  NE.,  (Cedar  Rapids.  lA  .‘12499- 
0001. 

For  llu!  (Commission.  l)y  the  Division  of 
lnv(;slni(tnl  Maniigmnont.  |)nrsniml  lo 
(!(;l(!g:il(!(l  imiliorily. 

Kevin  M.  O'Neill. 

I)ci)iilv  StfcrcldiT. 

|FR  2ni;t-n47,'):j  I’iUid  2-2K-i;t;  K:4.")  anil 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68982;  File  No.  SR-DTC- 
2012-810] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  Amendment  No.  1  and  No 
Objection  to  Advance  Notice  Filing,  as 
Modified  by  Amendment  No.  1,  To 
Reduce  Liquidity  Risk  Relating  to  Its 
Processing  of  Maturity  and  Income 
Presentments  and  Issuances  of  Money 
Market  Instruments 

Fnbruarv  2.1.  2013. 

1.  Introduction 

On  December  28,  2012.  The 
Dei)()sitory  Trust  (C()m])any  (“DT(C") 
filed  with  the  Securities  ami  Exchange 
(Commission  (“(Commission")  advance 
notice  SR— DT(C— 2012— 810  ("Advance 
Notice”)  pursuant  to  Section  800(e)  of 
Title  VIll  of  the  Dodd-Frank  Wall  Str(;et 
Reform  and  Consumer  Protection  Act 
(“Dodd-Frank  Act”),'  entitled  the 
Payment,  (Clearing,  and  Settlement 
Supervision  Act  of  2010  (“Clearing 
Su])ervision  Act"  or  “Title  Vlll”)  and 
Rule  19b-4(n)  of  the  Securities 
Exchange  Act  of  lt)34  (“Exchange  Act"). 
I'be  Advance  Notice  was  ])nbli.sbed  in 
tlu;  Federal  Register  on  januarv  18. 
2013.“  DTC  filed  Amendment  No.  1  to 
the  Advance;  Notice;  e)n  januarv  30, 

'  Oodd-I'i'iink  \V:dl  .SlriMil  Kidnnii  and  Cdnsiininr 
I’rolvclion  Acl.  I’lililii:  l.aw  1  1  1-2()H.  124  .Slat.  1H7() 
(2(11(1). 

-  Rcloasa  .\<i.  :i4-(iH(i<l(l  ()an.  Ui.  2013).  7»  FR 
.I.IK)  (|an.  2.1.  2013).  DTC  also  Iliad  a  |)i'()|H).sad  rula 
cliaii"!!  undar  .Saclion  l!l(l))(l)  ol  (ha  Fxchanga  Acl 
ralaling  lo  (liasa  changas.  Ralaasa  No.  34-()H,i4ii 
(Dae.  2K.  2012).  7K  1  R  70,';  (|an.  4.  2013).  Tlia 
Coiiiinission  axiandad  Ilia  pariod  of  raviaw  idTIia 
|iroposad  rida  edianga  on  Fahniarv  .'>.  2013.  Ralaasa 
No.  34-(>K1134  (Fall.  5.  2013).  7K  F'R  0702  (Fall.  11. 
2013). 


2013.  *  The  (Commi.ssion  received  one 
comment  on  the  Advance;  Neitieie;.-*  This 
publieiatiein  se;rve;s  as  ne)tie:e;  eif  filing 
Anienebne;nt  Nei.  1  anel  eif  nei  e)bje;e:tie)n 
tei  the  Aeivane;e  Neitieie,  as  me)elifie;d  by 
Ame;nelme;nt  Nei.  1 . 

II.  Analysis 

A.  Description  ofXIMI  Frocessiin^  and 
Proposed  Hale  C/u//i”e^ 

DT(C  fileel  the  Aelvane:e;  Ne)tie;e  tei 
])e;rmit  it  tei  make;  rule  e:bange;s  ele;sign(;el 
tei  re;elue;e;  liejuielity  risk  relating  tei  DT(C's 
preK:e;.s.sing  eif  maturity  anel  ine:e)me; 
pre.sentments  (“Maturity  Obligatieins") 
anel  is.suane;e;s  eif  meineey  market 
instrnments  (“MMIs”).  as  eliseni.sseel 
lie;leiw. 

MMIs  are  .seltleel  at  DT(C  ein  a  traele- 
feir-traele  basis.  Issuers  eif  MMIs  that  are; 
not  efire;e:t  menibe;rs  eif  DTC  einlist  banks 
(“Issuing/Paying  Agent”  or  “IPA”)  to 
issue  MMIs  to  lireiker-elealers.  wbei  in 
turn  .sell  the  MMIs  to  MMI  inveistors. 

Deilit  issuaneu;  instruedieins  are; 
transniitte;el  tei  DT(C  by  the  IPA,  wbiedi 
triggeirs  DT(C  e:reeliting  the  IPA’s  DTC 
ae;e:eiunt  anel  e:reating  a  eleliver  eireler  tei 
the  lireiker-eleialers'  ae:e:einnts  ein  beibalf  eif 
the  investeirs. 

Maturity  Obligatieins  are;  initiate;el 
auteimatie:ally  by  DTC  e;arlv  eae:b 
meirning  feir  MMIs  maturing  that  elay. 
DT(C  eleliits  the  ameiimt  eif  the  Maturitv 
Obligatieins  to  the  apjireipriate  IPA's 
ae:e;eiunt  anel  e.reelits  the  same  ameinnt  tei 
the  a]ijireipriate;  breike;r-ele;ale;r  anel 
eaistoelian  ae:e;eiunts.  The  eleliits  anel 
e'.reeiits  are;  e:einelitieinal  until  final 
.se;ttleme;nt  at  the  enel  eif  the;  elay. 
Ae:e:eireling  to  DT(C.  IPAs  elei  neit  have  a 
leigal  eibligatiein  to  beineir  maturing  MMIs 
if  they  have  not  reiceiveel  funeling  freim 
the  issuer. 

Ae;e;oreling  to  DT(C.  the  e:eimmein 
seiure.e  eif  funeling  feir  Maturity 
Obligations  is  new  issuance;.s  of  MMIs  in 
the  same  ae:ronym  by  the  same  i.ssner  on 
the  elay  the  Maturity  Obligations  are 
ebie.  In  a  situation  where  new  MMI 
issnanceis  e;xe;ee;el  the  Maturity 
Obligations,  the  issuer  weiulel  have  nei 
net  funels  payment  elue;  to  the  IPA  ein 
that  elay.  Heiweiver.  be;e:au.se  Maturitv 
Obligatieins  are;  preie;e;.sse;el  anel  ele;liite;el 
freim  IPA  ae:ce}nnt.s  auteimatie;ally,  IPAs 
eiiirrently  ineair  eaeelit  risk  if  the  issuers 
elei  neit  issue;  MMIs  that  e;xe:eeel  the; 

'The  AiiKnidiiKMil  revised  Ihe  hixl  of  D  TC's 
.Sellleineiil  .S(!i  vice  Cidde  rehilexl  lo  Ihe  Adviiiice 
Nolic(!  l)v  iiddiiif’  n  stnileiice  lo  chirilv  (Ik;  chiiiie(> 
iis  .sl;il(?d  in  Ihe  Adviince  Nolice  mid  correclino  a 
graininatical  error. 

'  .See  ( ’.01111110111  Iroiii  Karen  jacleson  dated 
Decenilier  3(1.  2012.  lillp  J/siu  ^^ov/commt'dls/sr-dtr- 
2()I2-I()/<llc2(II2I()-l .hint.  The  coninieiil  discusses 
Ihe  ability  of  indie  idiials  lo  witlidraw  iiionev  froiii 
inoiiey  market  ae:coiints.  which  is  not  iiii|dicated  liv 
the  proposed  rule  change. 
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Maturity  Oljligations.'’  Because  II^As  do 
not  have  a  higal  obligation  to  honor 
inatnring  MMls  in  the  al)senc(!  of 
funding  iVoin  the  issiua',  IBAs  may 
communicate  to  Il'I’C  an  Issuer  Failure/ 
Kcdusal  to  Pay  (“RTP")  for  any  issma' 
ataonym  np  to  3;()()  j).m.  I'i'l'  on  the  (lav 
of  the  affect(!(l  Maturity  Obligation. 

Such  an  in.struction  causiJs  D'lX;, 
pursuant  to  its  Rules,  to  reverse!  all 
transactions  related  to  that  issuer's 
aca'onym.  including  Matnritv 
Obligations  and  any  new  MMl 
issuanc(!s,  posing  a  potentiid  for 
systemic  risk  since  the  reversals  may 
override  DTCi’s  risk  management 
controls  such  as  the  Collateral  Monitor 
(“CM”)'‘  and  net  debit  ca|)  (“Net  Debit 
(iap,”  collectively  with  CM,  “Settlement 
Risk  (Controls”). 7 

I)T(i  currently  withholds  intraday 
from  each  MMl  member  the  largest 
provisional  net  credit  (“LPNC")  of  a 
single  issuer’s  acronym  for  ]mr])o.ses  of 
calcnlating  the  member's  position  in 
relation  to  the  S(!ttlement  Risk  Controls. 
D'l’C  believes  that  the  LPNC  control 
hel])s  protect  ITl’C  again.st  eitluir  (i)  th(! 
single  largest  issuer  failure  on  a 
business  dav,  or  (ii)  mnltii)le  failures  on 
a  business  day  that,  taken  together,  do 
not  (ixceed  the  largest  ])rovisional  net 
credit. 

Rec(!nt  market  events  have  increased 
D'l’Ci’s  awareiKiss  of  the  ])ossil)ility  of 
multi]!le  simultaneous  MMl  issuer 
failures.  Multi])l(!  simultiuieous  MMl 
issuer  failures  mav  cau.se  more  IPAs  on 
a  given  day  to  communicate  an  R'l’P  to 
D'l’C,  which  conld  incrciase  the  amount 
of  the  reversal  that  coidd  override  the 
D'r(;  .Settlement  Risk  Controls.  As  a 
r(!.sult.  DTC  is  increasing  the  LPNC 

’  lyi’C  gui(l(!liiu!s  su”i>ost  Ihiit  issuers  limit  lliiiir 
iiiil  diibit  ohligatiims  to  ttin  ll^A  tiy  1:00  p.in.  KT  to 
alloviali!  llii.s  criiilit  ri.sk. 

•'A  DTO  "I’articipaiit"  is  a  rogulatocl  institution 
lliat  is  i!li”il)li!  to  iiso  aiut  usos  DTCi’s  surx  icos.  .SVo 
DT(i  I’articipanI  llanctl)ook  (.Supl.  201 1).  l)T(i  tracks 
collatiiral  in  a  l’arlici|)anfs  ITI'(i  account  Itirougti 
till!  (i.M.  At  all  tiini!s.  Ilic  (At  rcllucts  tliu  amount 
liy  wliicli  lliii  collaloral  valiio  in  tlio  account 
iixcuiiils  IImi  nut  (Icliil  lialancii  in  tlic  account.  Wlion 
processing  a  transaction.  D'lXi  vurilios  llial  llie  (At 
ol  (lacli  ol  till!  (lolivcror  and  riiciiivor  will  not 
liiicomi!  niigativi!  wlicn  Itio  transaction  is  prociissod. 
Il  tlii!  transaction  would  cause  eitlier  parlv  to  liave 
a  negative  (At.  tlie  transaction  will  recycle  until  llie 
delicient  account  lias  sulTicient  cidlateral  to 
proceed  or  until  llie  applicalile  culidi  occurs.  .Sec 
ill. 

^Tlie  Net  Deliil  Cap  control  is  designed  so  that 
inx;  may  coinpleli!  .settlement  even  il  a  I’arlicipant 
tails  to  settle.  Helore  completing  a  transaction  in 
wliicIi  a  I’articipanI  istlie  receiver.  D'l'Cl  calculates 
the  eliecl  llie  transaction  would  liave  on  sucli 
I’arlicipant's  account,  and  determines  whether  anv 
resulting  net  dehit  lialance  would  exceed  the 
I’arlicipanI's  net  deliil  cap.  .Any  transaction  lliat 
would  cause  llie  net  deliit  halance  to  exceed  llie  net 
dehil  cap  is  placed  on  a  pending  (recycling)  (|ueue 
until  the  net  dehit  cap  will  not  he  exceeded  liv 
jirocessing  tlie  transaction.  .See  DTC.  I’arlicipant 
llandliook  (.Sept.  2011). 


withholding  to  thii  two  largiist  not 
cnidit.s  (oil  an  acronym  ha.si.s).  In  order 
to  alluviatii  any  sottlunumt  hlockago  that 
may  occur  a.s  a  nisult  of  withholding  thi! 
two  largc.st  LPNCis  and  to  promote 
settlement  finality,  DTO  will  iio  longer 
process  an  RTP  initiated  by  an  IPA  that 
serviis  a.s  both  an  issuing  agent  and  a 
jiaviug  agent  in  the  same  acronym  on 
till!  same  day  when  new  MMl  issuances 
in  an  acronym  exceed,  in  dollar  value, 
the  Maturity  Obligations  in  the  .same 
acronym  on  the  .same  day  and  the 
receiving  uniinhers’  Settlement  Ri.sk 
(Controls  permit  completion  of  the 
transaction.  A.s  a  result,  DTC,  will 
remove  the  LPNC  withholding  with 
resjiect  to  such  acronyms  at  the  |)oint  in 
time  when  it  eliminates  the  IPA’s  option 
to  initiate  an  RTP. 

B.  Discussion 

Although  Title  VIll  does  not  specify  a 
standard  of  review  for  an  Advance 
Notice,  the  stated  |nir]K).se  of  Title  VIll 
is  in.strnctive.**  The  stated  pnr]M)se  of 
Title  VIll  is  to  mitigate  sy.stemic  ri.sk  in 
the  financial  .system  and  promote 
financial  stability  by,  among  other 
things,  promoting  uniform  ri.sk 
manag(!ment  standards  for  sy.stemically- 
im])ortant  financial  market  utilities 
(“FMlJs’’)  ”  and  ])roviding  an  enhanc(!d 
role  for  the  Federal  Re.serve  Board  in  the 
su])ervi.sion  of  risk  management 
standards  for  svstiimicallv-important 
FMlJs.'" 

.Section  8().‘i(a)(2)  of  the  (ilearing 
.Su])ervision  Act  "  authorizes  the 
Commission  to  pre.scrihe  ri.sk 
management  standards  for  the  payment, 
clearing,  and  settlement  activities  of 
designated  clearing  entities  and 
financial  in.stitutions  engaged  in 
designated  activities  for  which  it  is  the 
.snj)ervi.sory  agency  or  the  ajipropriate 
financial  regulator.  .Section  8(),'5(i))  of  the 
(ilearing  .Sujjtirvision  Act  states  that 
the  objectives  and  princijjles  for  the  risk 
manageimmt  standards  prescribed  under 
.Section  8().'i(a)  sh:dl  he  to: 

•  Promote  rohu.st  ri.sk  management: 

•  Promote  safety  and  .soundness: 

•  Reduce  systemic  risks:  and 

•  .Su])])ort  the  .stability  of  the  hroadiT 
financial  system. 

The  Commission  ado])ted  risk 
manag(!ment  standards  under  .Section 
8().'i(a)(2)  of  the  (ilearing  .Supervision 

“  12  U..S.(:.  .S4(il(l)). 

''D'fC  w.is  iliisiHiuitiiil  ii  sysliiiiii(:<illy-iiii|iiirlanl 
I'MU  on  |ulv  IK.  2012.  Iiv  thu  iMiiiuici.il  Stiiliililv 
Ovdisi^lil  Council.  I'iiianci.il  .Slaliilily  ()viirsi”lil 
Council  2012  .Annual  Kiiporl.  Appiiiulix  .A.  htlp:// 
WWW  .tmisiux. a,av/ii}it id! ives/Ism /Documents/ 

20  r2'‘m2()/\nnu(il%'J()l{i'iH)ii  .pii! . 

‘”12  U..S.C.  .'•i401(li). 

"12  U..S.C.  .S4(i4(a)(2). 

12  II..S.C.  .'■i4()4(li). 


Act  on  October  22,  2012  (“Clearing 
Agency  .Standards’’).'  *  The  Clearing 
Agency  Standards  became  effective  on 
January  2.  2013  and  iiKpiire  clearing 
agencies  that  perform  central 
counter])arty  ,servic(!,s  to  establish, 
implement,  maintain,  and  enforce 
written  ])olicies  and  procedures  that  are 
rea.soiiahly  diisigned  to  meet  certain 
minimum  reijuirements  for  their 
operations  iuid  ri.sk  management 
practices  on  an  ongoing  basis.' '  A.s 
such,  it  is  ajipropriate  for  the 
Commission  to  review  Advance  Notices 
again.st  these  ri.sk  management 
standards  that  the  (Commission 
promulgated  under  Section  HO-lla)  ;md 
the  objectives  and  principles  ofthe.se 
risk  management  standards  a.s  de.scrihed 
in  Section  80.')(h). 

The  pro])osal  to  increase  the  LPNC 
withholding  from  one  to  two  on  an 
acronym  hiisis  is  (h’signed  to  further 
mitigate  intraday  credit  ri.sk  borne  hv 
DTC  and  its  memhers  during  the  time 
between  the  initiation  of  Maturity 
Obligations  and  the  MMl  i.ssner  funding 
for  those  Maturity  Obligations,  typically 
by  issuing  new  MMls.  DTCC  states  that 
the  initiative  for  the  pro|)o.sal  was  a 
h(!ightened  awareness  of  the  possihilitv 
of  multiple  simultaneous  MMl  i.ssuer 
failures.  The  propo.sal  to  no  longer 
jirocess  an  R  TP  initiated  by  an  IPA 
when  new  is.suances  in  an  acronym 
exceed,  in  dollar  value,  the  Matnritv 
Obligations  in  the  same  acronym  on  the 
same  day  is  designed  to  promote 
settlement  finality  and  to  alleviate  the 
possibility  of  .settlement  blockage  that 
may  result  from  DTC  increasing  the 
LPNC  withholding  from  one  to  two. 
(Consistent  with  Section  8().'5(a),  the 
(Commi.ssion  believes  these  changes 
])romote  the  safety  and  soundness  of  the 
operations  of  DT(C.  reduce  systemic 
ri.sks  typically  associated  with  MMl 
transactions,  and  support  the  stability  of 
the  broader  financial  .system  by 
promoting  settlement  finality  of  MMl 
transactions. 

Furthermore.  (Commission  Rules 
1 7Ad— 22(d)(Tl)  regarding  Default 
Procedures  and  1 7Ad— 22(d)(  1 2) 
riigarding  Timing  of  .Settlement  Finality, 
both  adopted  as  p;irt  of  the  (Chiaring 

‘  ‘  Kuliiasii  Nil.  :i4-(ia()a()  (Oct.  22.  2012).  77  FK 
()(i21‘l  (Ni)v.  2.  2012). 

"  Till!  Cloiiriii^  .Aj^uiicv  .Stiuiilards  ari! 
sulistanliallv  siiiiilar  to  llii!  risk  inana^iuiiunt 
standards  iislalilislii'd  liv  lliii  liiiard  iil Coviiriinrs 
j^iivuniiii"  till!  (iptiralions  ol  diisi^iialiid  l•■^1Us  lliat 
art'  not  cloarin^  ontitios  and  liiiancial  insliliilions 
iin^amid  in  dosignalod  activilios  for  wliicIi  tlio 
Coniniission  or  llio  Coinniodilv  I’uinros  Trading 
Coinniission  is  llio  .Supurvisorv  Agonev.  Hfw 
Financial  Market  IHililios.  77  FK  4.5007  (.Aug.  2. 
2012). 
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Agcaicy  Standards.'"’  r(!(iuiro  lliat 
clearing  agencies  estal)lish.  implement, 
maintain  and  enforce,  written  policies 
and  j)roce(lnn;s  reasonably  designed  to 
establish  default  jjrocednn’s  that  ensnn; 
that  the  chniring  agency  can  take  timelv 
action  to  contain  losses  and  litpiidity 
pressniHis  and  to  continue  mtieting  its 
obligations  in  the  (n  ent  of  a  participant 
(hdanlt.  and  recpiire  that  intraday  or 
nial-tinu!  finality  he  |)rovided  when; 
necessary  to  nuliicc!  risks, 
respectively.'"  lien;,  as  (hi.scrilMul  in 
detail  above.  DTCTs  proj)os(!d  rule 
change  to  incnnjse  the  1J'N(]  from  om; 
to  two  largest  provisional  credits  slionld 
hel|)  it  blitter  contain  losses  and 
liipiiditv  pressures,  vet  continue  to  meet 
its  obligations;  meanwhile.  l)T(7s 
j)ropo.sed  rule  change  to  no  longer 
process  R'l’Ps  for  an  acronym  wluiii  the 
descrilxul  circumstances  are  met  and. 
ihiin.  remove  the  1J'N(]  for  the  saim; 
acronvm  when  an  RTF  is  no  longer 
viable  should  improve  settlemiint 
finality,  thus  reducing  ITHrs  risk.  .Since 
RTFs  will  no  longiir  be  proces.sed  when 
new  issuances  in  an  acronym  lixceed 
Mainritv  Obligations  in  the  same 
acronym  in  the  same  day,  riiinoving  tin; 
l.FNO  control  in  iluise  ca.ses  shoidd  not 
incriiasi!  1)  TC/s  exposure  to  MMI  issuer 
credit  risk. 

III.  (^onf:lusion 

//  is  tluudfom  nolictid.  pnrsnanl  to 
.S(!ction  H()(i((!)(1  )(I)  of  lh(i  Olearing 
.Supervision  Act.'"  that  llu;  Oommission 
(iocs  not  object  to  tin;  propo.sed  ride 
change  described  in  the  Advance 
Notice,  as  modified  bv  Amendment  No. 
1.  and  that  DTf'  be  and  henibv  is 
autbori/.cd  to  implement  the  projtosed 
ride  change  as  of  the  date  of  this  notice 
or  the  date  of  the  "Notice  of  Filing 
Amendment  No.  2  and  Order  Ajijiroving 
Fro|)o.sed  Ride  Change,  as  Modified  by 
Amendment  No.  2.  to  Reduce  Liiinidity 
Risk  Relating  to  |DTC's|  Frocessing  of 
Maturity  and  Income  Fresentments  and 
Issuances  of  Monev  Market 
Instruments."  .SR-iyrC-2()12-l(). 
whichever  is  later. 

liy  tlie  (ioiiiinissioii. 

Kevin  M.  O’Neill. 
th'putv  Sccrcldiv. 

H'K  20i:i-0474!l  l  i!(!(l  2-2K-ia;  K:4.">  iini| 
BILLING  CODE  8011 -01 -P 


'  •Keleiiso  N(i.  :i4-li«0K()  (Oct.  22.  2012).  77  FK 
(i(i21!l  (Nov.  2.  21112). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68908;  File  No.  SR-CHX- 
2013-05] 

Self-Regulatory  Organizations; 

Chicago  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Amending 
CHX  Article  8,  Rule  13,  Which,  Among 
Other  Things,  Prohibits  Deceptive  and 
Other  Abusive  Telemarketing  Acts  or 
Practices,  To  Correct  a  Citation  Error 

|■(!l)nlal•v  12.  201  ;t. 

Fiirsnant  to  .Section  l‘)(b](1)  of  the 
.Sociiritios  Exchange  Act  of  1934 
("Exchange  Act”),'  and  Ride  19b-4- 
thereimder.  notice  is  hereby  given  that 
on  Febrnary  1, 2013.  the  Chicago  .Stock 
Exchange.  Inc.  ("(3 IX"  or  the 
"Exchange")  filed  with  the  .Securities 
and  Exchange  Onnmi.ssion 
("(Aimmission")  the  pro])osed  ride 
change  as  de.scribed  in  Items  1.11  and  III 
below,  which  Items  have  been  prejiared 
by  (he  Exchange.  (;HX  has  filed  this 
pro])osal  pursuant  to  I'lxchange  Act  Rule 
10b-4(l’)(()).*  which  is  effective  ii])on 
filing  with  the  Commission. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (3iange 

Cl  IX  proposes  to  amend  Cl  IX  Article 
8.  Rule  1 3,  which,  among  other  things, 
prohibits  dei:e])tive  and  other  abusive 
telemarketing  acts  or  jiractices.  to 
correct  a  citation  error.  The  text  of  this 
propo.sed  ride  change  is  available  on  the 
l']xchange’s  Web  site  at  [www’.clix.coin) 
and  in  the  Commission’s  Fnblic 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commi.ssion, 
(]HX  included  statements  concerning 
the  piir])ose  of  and  basis  for  the 
projio.sed  rule  changes  and  di.scnssed 
any  comments  it  received  on  the 
])roposed  ride  change,  'fhe  text  ofthe.se 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  (]HX 
has  prepared  summaries,  set  forth  in 
sections  A.  B  and  (]  below,  of  the  most 
significant  asjiects  of  such  .statements. 


'  ir.  ii..s.(:.  7Ks(l))(i). 
M7(:i  K  24().l<ll)-4. 

'  17  CI  K  24l).l!ll)-4(l)((l). 


A.  Sclf-Iicgidotoiy  Organization's 
Statement  oj  the  Purpose  of.  and 
Statutory  liasis  for.  the  Proposed  Pale 
Ohanges 

1.  Purpose 

The  I'^xchange  jiroposes  to  amend 
Article  8.  Rule  13  (Advertising. 
Fromotion  and  Telemarketing),  which, 
among  other  things,  prohibits  decejitive 
and  other  ahusive  telemarketing  acts  or 
practices.  .S])ecifically.  the  Exchange 
propo.ses  to  amend  Article  8,  Rule 
13(d)(1)(A).  to  correct  a  citation  error. 

(airrently,  the  Rule  correctly  provides 
that  no  I'articiiianI  ^  or  jierson 
associated  therewith  shall  initiate  any 
outbound  telephone  call  to  any 
residence  of  a  jierson  before  the  hour  of 
8  a.m.  or  after  9  p.m.  (local  time  at  the 
called  jiarty's  location),  unless  the 
Farticijiant  has  an  “established  business 
relationship”  with  the  person."’ 

However,  the  Rule  incorrectly  states  that 
the  term  "established  busine.ss 
relationshi])"  is  defined  “jnirsuant  to 
paragrajih  (m)(12)."  Instead,  the  citation 
should  refer  to  HHX  Article  8,  Rule 
13(j))(12),  which  jirovides  the  definition 
for  an  "established  busine.ss 
relationship.”  " 

2.  .Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consi.stent  with  .Section  (i(b) 
of  the  I'Achange  Act.^  in  general,  and 
furthers  the  objectives  of  .Section  ()(!))(.')) 
of  the  Exchange  Act,"  in  particular,  in 
that  it  is  designed  to  jirevent  fraudulent 
and  manipulative  acts  and  jiractices,  to 
jiromote  just  and  ecjuitahle  jirincijiles  of 
trade,  to  remove  imjiediments  to  and 
jierfect  the  mechanism  oi  a  free  and 
ojien  market  and  a  national  market 
system,  and.  in  general,  to  jirotect 
investors  and  the  jiublic  intere.st.  The 
Exchange  believes  that  the  change 
jirojiosed  herein  meets  these 
reijuirements  in  that  it  corrects  a 
citation  error  in  a  (3 IX  rule  that 


'.ScrClIX  All  id.!  I.  Knit!  l(s). 

'■  .Sec  (;I1X  ,\i'li.:l(!  8.  Kul.!  1  :i((l)(1  )(A). 

'■(1 IX  Aiiidii  8.  8iil(i  Ki(|))(  12)  provitl.is  tlu! 
lollowiii”:  ■■  1 2. '('ill!  I(!rin  ■■iistiil)lisli(i(l  l)usin(iss 
ri!lati.)n.slii|)''  in.Nitis  a  r(!lali()ns)ii|)  l)i!l\v(M!n  a 
I’ai'tidpant  and  a  parson  it:  (A)  TIk!  p(!i'son  lias 
nia.I.!  a  linandal  transaction  or  )ias  a  s.icnritv 
position,  a  inontiv  iialanco.  or  account  activity  witli 
tilt!  I’arlicipant  or  at  a  cl.!aring  linn  that  provi<l.!s 
clisirin^  sfi  vic(!s  to  such  I’arlicipant  within  llu! 
|)r(!vioiis  (!i{'hl.!.!n  (18)  inonllis  iinin(!(lial(!ly 
|)ri!C(!(lina  t)i(!  tlali!  ol  t)u!  l(!l(!inar);i!tinK  call:  (I!)  tlu! 
I’arlicipanI  is  tlii!  hrok(!r-(l(!ali!r  ol  r(!cor(l  lor  an 
account  ol  tlii!  p(!rson  within  Ih.!  pr(!vious  (!i^hl(!i!n 
(18)  months  iinnu!(lial(!lv  |)r(!ct!(lina  Ih.!  ilatt!  til  t hi! 
t.!l.!iuark.!lin<>  i:all:  or  (C)  tlu!  p.!rson  has  conlai:t.!il 
till!  I’arlii:i|)anl  to  ini|uiri!  ahoul  a  proilui:l  or  si!rvii:.! 
orii!ri!il  hv  111.!  I’arlici|)ant  within  tiu!  iirovious  Ihriii! 
(;t)  luonlhs  iuuu.!iliat.!lv  pri!i:i!.lin^  thi!  ilato  ol  tlu! 
Ii!h!marki!ling  i:all." 

7  l.'i  U..S.(:.  781(h). 

"  l.a  ll..S.(:.  78r(l))(.'-,). 
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o.staljlishos  toloinarketing  guidelinos. 
which  proinoles  just  and  (!(]iiital)lo 
|)rincipl(!s  of  trade  and  nunovos 
iinpodinionts  to.  and  poifocts  the 
inochanisin  of.  a  frcu;  and  o])on  market 
and  a  national  market  system  and 
contrihntes  to  tlie  ])rotection  of  investors 
and  the  puhlic  intcaest. 

B.  Salf-Bcguldtory  ()i'<>(iiii/.(t(i()n’s 
Slcitdiiunit  ()!  Burden  on  (Jonipetitioii 

'I’he  Fxcliange  does  not  believe  that 
the  proposed  ruh;  change  will  im])ose 
any  burden  on  competition  that  is  not 
necessarv  or  a])])roi)riate  in  furtherance 
of  the  |)urpo.ses  of  the  PNchange  Act. 
Specifically,  the  jjroposed  change  will 
not  imjjo.se  any  burden  on  competition 
wh(!re  the  propos(>d  cliange  to  correct  a 
citation  error  does  not  substantively 
change  the  meaning  or  ap])lication  of 
the  telemarketing  rules  outlined  under 
Article  8,  Rule  13  and  comj)orts  such 
rules  with  the  telemarketing  rules  of 
other  exchanges. 

Self-Begululorv  Oiguni'/.ut ion's 
Sldteincnt  on  (ionnnonts  Begording  the 
Proposed  Bide  Changes  Beeeived  From 
Members,  Participants  or  Others 

CHX  iKuther  solicatiul  nor  niceived 
written  c;omments  on  the  proposed  rule 
change;. 

III.  Dale  ol’Efl'ectiveness  of  the 
Proposed  Rule  (ihanges  and  Timing  for 
(lominission  Action 

'flu;  Exchange  believes  that  the 
|)ro])o.sal  (lualifies  for  immeiliate 
effectiveness  upon  filing  as  a  "non- 
controversial”  rule  change  in 
accordance  with  Section  l‘)(h)(3)(A)  of 
the  Exchange  Act”  and  Rule  lt)h-4(ll((i) 
thereunder. 

'file  Exchange  asserts  that  the; 

])roposed  rule  change  (i)  does  not 
significantly  affect  the  j)rotection  of 
investors  or  the  puhlic  interest,  (ii)  does 
not  imjjose  any  significant  burden  on 
competition,  and  (iii)  by  its  terms,  does 
not  become  o]K;rative  for  30  davs  after 
the  date  of  this  filing,  or  such  shorter 
time  as  the  Commission  may  designate, 
if  consistent  with  the  ))rotection  of 
investors  and  thi;  ])uhlic  interest.  In 
addition,  the  Exchange  ))rovided  the 
Commi.ssion  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  propo.sed  ride  change,  at  least  five 
business  days  prior  to  the  date  of  filing, 
or  such  shorter  time  as  the  Commission 
may  designate. 

The  Exchange  believes  that  this 
pro])o.sal  is  non-controversial  and 
(iligihle  to  become  effective  immediately 


■'  U)  7fis(h)(3)(A). 

17(;i''R  240.  l()l)-4(l)((i). 


because  it  corrects  a  citation  error  by 
amending  the  rule  to  correclly  cite  to  an 
already  existing  rule.  For  the  foriigoing 
reasons,  the  Exchange  believes  that  this 
rub;  filing  iiualifies  for  immediate 
eflectiveness  as  a  "non-controversial” 
rule  change  under  i)aragra])h  (f)((i)  of 
Ride  1‘)h-4."  The  I'ixchange 
res|)ect fully  reipiests  that  the 
Commission  to  waive  the  3()-dav 
operative  delay  and  five-day  notice 
reipnrement  to  allow  the  citation 
correction. 

At  any  time  within  (it)  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  susjieud  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  nece,s,sary  or  apjiropriate  in  the 
puhlic  intere,st,  for  the  ])rotection  of 
investors,  or  otherwise  in  furtherance  of 
the  piirjioses  of  the  Exchange  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  pro])osal  is 
consistent  with  the  Exchange  Act. 
Comments  may  he  submitted  by  any  of 
the  following  methods: 

Fleet ronic  Comments 

•  Use  the  Commi.ssion’s  Internet 
comm(;nt  form  (http://iv\v\v.sec.gov/ 
ri i les/sro.sh t ml]-,  or 

•  Send  an  email  to  rnle- 
comments@sec.gov.  Please  include  File 
No.  SR-CHX-2()13-().'j  on  the  subject 
line. 

Paper  Comments 

•  Send  jiaper  comments  in  triplicate 
to  Elizabeth  M.  Murphv.  Secretarv. 
Securities  and  Exchange  Commi.ssion, 
100  F  Street  NE.,  Washington,  DC 
20.''j49-1000. 

All  submissions  should  refer  to  File  No. 
SR-CHX-201 3-0,1.  This  file  number 
should  he  included  on  the  subject  line 
if  email  is  icsed.  To  help  the 
(Commission  proce.ss  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commi.ssion  will 
po.st  all  comments  on  the  Commi.ssion’s 
internet  Web  site  [htt})://\\’\v\v.sec.gov/ 
rnles/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  resjiect  to  the  pro])o.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
pro])osed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  withhelil  from  the 
puhlic  in  accordance  with  the 


'  I  Id. 


provisions  of  ,1  II.S.CC.  .'j.lZ.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commi.ssion’s  Puhlic 
Reference  Room,  100  F  Street  NE., 
Washington,  DCC  20.140  on  official 
business  davs  between  the  hours  of 
10:00  a.m.  and  3:00  ]).m.  (Copies  of  the 
filing  also  will  he  available  for 
inspection  and  cojiyingat  the  princijial 
office  of  ClIX. 

All  comments  received  will  he  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  suhmi.ssions.  You 
should  submit  only  information  that 
you  wish  to  make  available  puhliclv.  All 
suhmi.ssious  should  refer  to  File  No. 
SR-C,HX-2()1 3-0.1  and  should  he 
suhmitted  on  or  before  March  22,  2013. 

I'lir  the  (Commission,  by  ihi;  Dix’ision  of 
Trading  and  .Markids.  pursuant  to  delegated 
authoritv.'- 
Kevin  M.  O’Neill. 

Di'piity  Secretary. 

IKK  IJoi:.  2nt:i-047K8  Filect  2-2H-i:i:  H:4.")  ain| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68980;  File  No.  SR-C2- 
2013-009] 

Self-Regulatory  Organizations;  C2 
Options  Exchange,  Incorporated; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  To  Amend  the  Fees  Schedule 

Feliniarv  2.1.  201 3. 

Pursuant  to  .Suction  19(h)(1)  of  thu 
.Sucuritius  Exchangu  Act  of  1934  (thu 
"Act"),'  and  Rule  19h-4  thuruundur.- 
noticu  is  huruhy  givun  that  on  Fuhrnary 
12.  2013.  thu  ('.2  Ojitions  Ext:hangu, 
Incorporatud  (thu  "Exchangu"  or  “(C2’’) 
filud  with  thu  .Sucuritius  and  Exchangu 
(Aimmission  (thu  "Commission”)  thu 
proiiosud  rulu  changu  as  du.scrihud  in 
hums  1.  II.  and  III  hulow.  which  hums 
havu  huun  pruparud  by  thu  Exchangu. 
Thu  ("ommission  is  publishing  this 
noticu  to  .solicit  communts  on  thu 
pro])osud  rulu  changu  from  inturu.stud 
pursons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

rhu  Exchange  proposes  to  amend  its 
l’'u(;.s  .Schudulu.  Thu  text  of  thu  pro|)osud 
rulu  changu  is  available  on  thu 
Exchange’s  W'uh  situ  [http:// 

WWW. c2exchange.com/Legal/).  at  thu 
Exchange’s  Office  of  thu  .Secretary,  and 


17  CFR  2(K).;H)-:i(a)(12). 
'  1.1  ii..s.(;.  7«s(i))(i). 
-17(;FR24n.l!lb-4. 
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at  the  (loinmis.sion'.s  Fiihlic  Reference 
Room. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(liange 

In  its  filing  with  tlu;  Commission,  the 
Kxchange  includcuf  statements 
concca  ning  the  purpo.se  of  and  basis  for 
the  propostid  rule  change  and  discus.sed 
any  comments  it  received  on  the 
proposed  rvde  cliange.  The  text  of  tliese 
.statements  may  be  examined  at  tlu; 
places  sj)ecified  in  Item  IV  b(;low.  The 
1‘Achange  has  pre])ared  summari(;s.  set 
forth  in  .sections  A.  B.  and  below,  of 
the  most  significant  asj)ects  of  such 
statements. 

/\.  ,Se//-/{egn/o/ory  Orgcinizdi ion’s 
Stoionient  oftho  Pnr/jo.se  of.  and 
Statutory  Basis  for.  tha  Proposad  Rida 
(ilianga 

1.  Purpose; 

On  Febrnarv  1. 2018.  the  Exchange 
b(;gan  operating  under  a  new  fees 
.structure  for  sim|)le.  non-com])lex 
orders  in  (;(iuitv  options  cla.sses.  *  This 
new  lees  .structun;  factors  IIBO  Mark(;t 
Width  at  the  time  of  (;xecntion  into 
d(;termining  the  amount  of  fe(;s  and 
rebates,  and  includes  a  maximum  fee  of 
.SO.B.'i  p(;r  contract  and  a  maximum 
rebate;  e)f  .S().7.'j  pe;r  e:e)ntrae;t.  Mene 
spe;e;ifie:ally.  fe;e;.s  are;  e:ale;ulate;el  haseel  een 
the;  fe)lle)wing  fe)rimd<i  (fe;e;s  are; 
e;ale:nlate;el  on  a  pe;r-e;e)ntrae:t  basis): 

Fe;e;  =  (C2  BBO  Market  Wielth  at  time; 
e)f  e;xe;e;utie)n)  x  (Market  Parfie:ipant  Rate) 
X  50. 

Re;hate;.s  are;  e:ale:ulate;ei  ha.seel  uj)e)n  the; 
following  fejiinula  (re;hate;.s  :ire; 
e:ale;ulale;el  e)n  a  pe;r-e:e)ntrae:t  basis):  "’ 

Re;bate;  =  (C2  BBO  Market  Wielth  at 
time  e)f  e;xe;e;utie)n)  x  (Oreler  Size; 
Multijilier)  x  50. 

The;  C2  BBO  Marke;t  Wielth  is  the; 
elifferene:e  be;tween  the  e]ue)te;el  be;.st  e)ffe;r 
anel  be;.st  biel  in  e;ae;h  e;lass  on  C2  (the; 
eli.splaye;el  C2  eesk  prie:e;  minus  the; 
elisplaye;el  C2  hiel  prie:e;). 

lie)wever.  the  ne;w  fe;e;s  strue:ture;  ele)e;.s 
ne)t  elire;e:tly  e:onte;mplate;  a  e:ire:um.stane:e; 
in  whie:h  an  e;xe;e:utie)n  e)e:e:nrs  whcai 
there;  is  lu)  elis])laye:el  ('2  ask  prie:e;.  Sne:h 
tran.sae:tie)ns  e)e:e:asie)nally  e)e:e:ur.  when  a 


‘  .S(!t:iii  ili«!s  Kxcliiingi!  .\<:t  .\(».  e)K7‘)2 

(limuary  :<!.  2en:{)  (.SK-C2-2e)i:t-ei()4). 

-•■riu!  Maik(!l  l’arli(:i|)ant  Ralefs  anMlilliJnail  ral(!s 
liir  (iilfiiriMit  t\  |)(!s  (it  iiiai'ki'l  participaiils.  and  ari! 
ciirnailly  sni  as  l<illi)\vs;  e.'2  Mai  kcl-Maktu'  (:HI'’<i): 
I’liblic  Cuslona-r  (Maknr)  (4()'’;.);  and  .All  e)lh(!i' 
eti  ij^ins  (.'je)"ii). 

•Tlir?  Order  .Size  Mnlliplier  is  a  dillitnail 
nuillipliia'  bascul  npnn  the  size  ol  Ihi;  order,  and  an; 
ciirrentlv  si;!  as  lollows:  1-10  contracts  in  an  ord(!r 
1 1-0(1  contracts  in  an  order  (:itl"/ii):  1t)0-2.')tl 
contracts  in  an  order  (211'‘ii):  and  2111+  i.ontracts  in 
an  order  (ei‘'i.). 


C2  hiel  is  eli.s|)laye;ei  (while;  ttn  ask  prie:e; 
is  neit)  anel  an  e)rele;r  is  sent  tei  the; 
Fxe;h;mge;  that  immeeliately  inte;rae:ts 
with  thitt  eii.splave;el  C2  hiel.  C,urre;nlly,  if 
sne:h  a  e:ire:umst<me:e;  e)e:e:nrs.  it  weiitlel 
insult  in  ti  ne;gative;  BBO  Miirki;t  Wielth, 
whie:h  weuilel  result  in  a  ne;g;itive;  fe;e;  eir 
reibate;  iimeiimt  (meaming  that  the; 

Fxe:h;mge;  weuilel  ae:lually  be;  ptiying  ii 
re;b;ite;  whe;re;  a  fe;e;  weuilel  eitherwise;  be; 
assesseel  anel  that  the;  l']xe:luinge;  weuilel 
be;  asse.ssing  a  fe;e;  where;  a  re;hate;  weuilel 
eitherwise;  be;  paiel  '•). 

.\s  siie.h,  the;  Fxe:hange;  i)re)pe)se;s  tei 
ame;nel  the;  .se;e:tie)n  eif  its  lu;e;s  .Se  lieeltile 
that  re;garels  this  ne;w  fe;e;s  strne;ture;  tei 
state  that  if  an  (;xe;e:ulie)n  e)e:e:urs  when 
there;  is  nei  llisplayeel  C2  A.sk  Prie:e;,  the; 
maximum  ie;e;  anel/eir  re;bate  will  apply. 
The;  purpeise  eif  this  jiropeiseel  e:hange;  is 
tei  einsure;  tluit  fe;e;s  anel  ivliateis  are;  still 
a.sses.seel  in  e:ire;umstane:e;s  where;  there; 
may  not  be;  beith  a  biel  anel  an  eiffer,  anel 
that  the;  maximnm  fee;  anel/or  rebates 
applie;s  in  .sue:h  e:ire:umstime:e;s,  sine:e;  the; 
lae:k  eif  a  jieisitive;  BBO  Markeit  Wielth 
eleies  neit  imply  a  luirreiw  hiel-ask  .s]ire;ael. 

2.  Statnteiry  Basis 

The;  Fxe:hange;  be;lie;ve;s  the;  ]ireipeise;el 
rule;  e:h<mge;  is  e:einsiste;nt  with  the  Act 
anel  the;  rules  anel  re;gulaliein.s 
the;re;unele;r  applie:ahle;  tei  the;  l‘]xe:hange; 
anel.  in  parlie:ular.  the;  re;epiire;me;nts  eif 
Se;e:tiein  (i(b)  eif  the;  Ae:t.^  .Siie;e:ifie:ally, 
the;  Exe:hange;  be;lie;ve;.s  the;  ]irei|iei.se;el  rule; 
e:hange;  is  e:einsi.stent  with  .Se;e:tiein  (i(b)(4) 
eif  the;  Ae;t.*'  whie:h  re;eiuire;s  that 
Exe:hange;  rule;.s  preiviele;  feir  the;  e;epiitaiile; 
alleie:atiein  eif  re;a.seinable;  ehies,  fe;e;s.  anel 
either  e:harge;s  ameing  its  Traeling  Peirmit 
lleileleirs  anel  eitheir  ]ie;r,seins  using  its 
fae:ilitie;.s.  The;  Exe:hange;  be;lie;v(;s  that,  if 
an  e;xe;e:ution  oe:e:urs  when  there;  is  nei 
elisplayeel  (]2  a.sk  prie.e,  ap}ilying  the; 
maximum  feu;  anel/or  inliate  is 
n;aseinable  be;e:ause  the;  ne;w  fe;e;s 
.strue;ture  ele;.se:ribe;el  abeive;  anel  in  SR- 
(]2-201 8-004  is  ele;signe;el  tei  e;ne:eiurage; 
tighter  ejuoting  (anel  thus  tighter 
s]ire;aels).  anel  the;  e;xe;e:utiein  eif  a  traele; 
when  there;  is  nei  elisphiyeel  C;2  ask  iirie;e; 
will  neit  serve;  tei  narrow  the;  spre;ael.  The; 
Exe:himge;  be;lie;ve;s  tluit  this  preipeise;el 
e:hange;  is  e;eiuitable;  anel  neit  nnfairlv 
elise:riminateirv  be;e:au.se;  it  will  applv  tei 
all  markeit  ]i<irtie:ip;mts  whei  traele;  when 
there;  is  nei  elisjilayeiel  C.2  a.sk  prie:e;.  anel 
the;  maximum  ameiunts  will  be;  the;  same; 
as  the;y  were;  previeiuslv  iuul  ajiplv  tei  the; 
.same;  market  ]iartie:ipant.s  as  thev  eliel 
lireivieiusly. 


'’No  circimislaiic(!  has  occurred  vol  in  which  llio 
Rxchaneo  has  assosstal  a  hit!  lo  a  I’uhlic  Cusloincr 
Taker  who  would  olherwisi;  reciuxa;  a  r(!hal(!  il  lluM';! 
was  a  displayed  C2  ask  pi  ice;. 
n.S  U-.S.C.  7!il(h). 

"  l.S  lJ..S.t:.  781(h)(4). 


B.  Salf-Baiiidatorv  Organization’s 
Statainant  on  Bnrdan  on  Ooinpatition 

('2  eleieis  neit  be;lie;ve;  that  the;  preipei.seel 
rule;  e:hange;  will  impeise;  <mv  burelen  ein 
e:eimpe;tiliein  that  is  not  ne;e:e;ss:iry  eir 
iililirei]iriate;  in  furthe;r;me:e;  eif  the; 
purjieisei.s  eif  the;  7\e:t.  C2  eleieis  neit  believe; 
that  the;  jireiposeiel  rule;  e:hange;  will 
im]ieise;  any  burelen  ein  intnmuirkeit 
e:eunpe;litiein  be;e:ause;  it  will  epiply  tei  .ill 
market  partie:i pants  whei  traele;  when 
there;  is  nei  elisjihiyeiel  C2  ask  prie:e;,  anel 
the;  maximum  ameiunts  will  be;  the;  same; 
as  they  were  ]irevieinsly  anel  apply  to  the; 
.same;  markeit  jiartie.ipants  as  theiy  eliel 
jireivieuisly.  (’2  eleies  not  believe;  that  the; 
]ireipei,se;el  rule;  e:hange;  will  impei.se;  any 
liurelen  ein  intermarket  e:eimpe;titiein 
be;e;au.se;  very  few  traeles  eie:e:ur  when 
there;  is  no  elisplaye;el  a.sk  prie:e;,  anel  the; 
new  C2  fees  strue:ture;  is  veiry  unieiue; 
emel  elifferent  than  theise  eiffereiel  ein  either 
U.S.  options  exe:hange;.s.  Howeveir,  tei  the; 
eixtent  that  this  e:hange;  e:eiulel  eittnieit 
markeit  |iartie:ipant.s  tnieling  ein  either 
e;xe:hange;.s  tei  elei  sei  on  C2,  market 
]i;irtie:ipants  traeling  ein  eitheir  exe:hange;.s 
e:;m  always  e;le;e:t  tei  elei  sei. 

C.  Salf-Bagulatorv  Organization’s 
Statainant  on  Oonnnants  on  tha 
Proposad  Bala  Ohanga  Bacaivad  From 
Manihars.  Participants,  or  Othars 

The;  Exe:hange;  neither  seilie:ite;el  neir 
re;e:e;ive;el  e:eimme;nt.s  ein  the;  prei]ieise;el 
ride;  e:hange;. 

III.  Dale  of  EITee:tivene.ss  of  the 
Proposed  Rule  (]hange  anel  Timing  lor 
Ceunmission  Ae:lion 

The;  feireigeiing  rule;  e:hange;  has  be;e:eime; 
e;ffe;e:tive;  pursuant  tei  ,Se;e:tiein  19(b)(8)(A) 
eif  the  Ae:t  ”  anel  paragrajih  (f)  of  Rule; 
19b-4  thereuneler.  At  anv  time  within 
(iO  elays  eif  the;  filing  eif  the  propeiseel  rule; 
change,  the  Commissiein  summarily  may 
teunpeirarily  suspenel  such  rule;  e:hange;  if 
it  appears  to  the  Commission  that  sue:h 
ae;tiein  is  nee:essarv  eir  ajipreipriate;  in  the 
public  interest,  feir  the;  prote;e:tiein  eif 
inveisteirs.  eir  eitherwise  in  iurthe;rane:e;  eif 
the;  jiurposeis  of  the;  Ae:t.  If  the; 
(kimmission  takes  sue:h  ae:tiein,  the; 
Ceimmissiein  will  institute;  jireie:e;e;elings 
tei  eletermine;  whetheir  the  prei]iei.se;el  rule; 
e:hange;  shenilel  be;  apjireiveel  eir 
elisaiipreiveel. 

IV.  .Solicitation  of  Comments 

Intereisteel  jieirseins  are;  inviteel  tei 

submit  written!  ehita,  vieiws,  emel 
arguments  e:eine:e;rning  the;  feireigeiing, 
ine:lueling  wheitheir  the;  preipeiseel  rule; 
eihange;  is  e:ein.si.ste;nt  with  the;  Ae;t. 
(ieimmeints  may  be  submitteel  by  emy  eif 
the;  feillenving  metheiels: 


"1,')  ii..s.(:.  78s(h)(:i)(.\). 
"'17(:FR  24().l!)h-4((). 
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Elaci t  onic  Continents 

•  Use  the  Coiiiniission’s  lntern(!t 
comment  tbrm  (Itttp://\v\\’\\’.scc.<’ov/ 
nil(!s/sro.shlinl)\  or 

•  .ScMid  an  email  to  riilc- 
coinincnts@scc.;^o\’.  I’lea.se  include  Mle 
Number  SR-(:2-2()13-()()‘)  on  the 
snhjec;t  line. 

Popov  Coininonts 

•  Send  pajM!!' comments  in  trii)licate 
to  Flizaheth  M.  Murphy.  Secretary. 
Securities  and  Exchange  (Commission, 
100  F  Stre(!t  NE..  Washington.  DC 
20.549-1 0‘)0. 

All  submissions  should  reler  to  File 
Number  SR-C2-201 3-009.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commi.ssion  process  and  review  your 
comments  more  efficiently,  ])lease  use 
only  one  method.  The  (Commission  will 
|)ost  all  comments  on  the  Commission’s 
Internet  Web  site  (Iitt})://\v\v\\’.soc.^ov/ 
rulos/sro.slttinl).  (Co])ies  of  tin; 
snhmission,  all  .sul)se(|uent 
amendments,  all  written  statements 
with  respect  to  the  proposcul  rule 
change!  that  are  filed  with  the 
(Commi.ssion,  and  all  written 
communications  reilating  to  the 
proj)o.sed  rule  change  hetweein  the 
(Commission  and  anv  person,  other  than 
those  that  may  he  withheld  from  the 
])uhlic  in  acc;ordance  with  the 
provisions  of  5  II.S.(C.  552.  will  he 
available  for  Web  site  viewing  and 
])rinting  in  the  (Commission’s  Public 
Reference  Room.  100  F  Street  NE., 
Washington,  IXC  20549.  on  official 
business  days  between  the  hours  of 
10:00  a. 111.  and  3:00  ji.m.  Cojiies  of  the 
filing  also  will  he  available  for 
inspection  and  copying  at  the  principal 
offic:e  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change: 
the  (Commission  does  not  edit  personal 
identifying  information  from 
snhmi.ssions.  Yon  should  submit  onlv 
information  that  yon  wish  to  make 
available  publicly.  All  suhmissions 
should  refer  to  File  Numher  SR-C2- 
2013-009  and  should  he  submitted  on 
or  before  March  22.  2013. 

I'lir  llu!  (Commission,  by  tlic  tlivision  of 
Trading  and  Markets,  pnrsnani  to  deliigated 
anthority. ' ' 

Kevin  M.  O'Neill, 

Dopiily  Socroldiy. 

U  K  Ooc.  2()i;t-()474»  I'iliul  2-2K-i:t:  HM.S  iim| 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68985;  File  No.  SR-FINRA- 
2013-016] 

Self-Regulatory  Organizations; 

Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  FINRA  Rules 
in  Accordance  With  the  Regulation 
NMS  Plan  To  Address  Extraordinary 
Market  Volatility 

Fehriiary  2.5.  2013. 

Pursuant  to  Suction  19(1))(1)  of  tho 
.Sucuritius  Fxchangu  Act  of  1934 
(“Act”)  '  and  Rulu  19h-4  thuruundor.- 
noticu  is  huruhy  given  that  on  Fuhruary 
11,  2013,  Financial  Industry  Rugulatorv 
Authority,  Inc.  (“FINRA”)  filed  with  the 
Securities  and  Exchange  (Commission 
(“SEC”  or  “(Commission”)  the  proiioseil 
rule  change  as  described  in  Items  I  and 
11  below,  which  Items  have  been 
])r(!pared  by  h’lNR.^.  FINRA  has 
designated  the  jiroposed  rule  change  as 
constituting  a  “non-controversial”  rule 
change  under  paragrajih  (11(0)  of  Rule 
19h-4  under  the  Act,  *  which  renders 
the  ])ropo.sal  efiective  upon  receipt  of 
this  filing  by  the  (Commission.  The 
(Commission  is  ])uhli.shing  this  notice  to 
solicit  comments  on  the  jiroposed  rule 
change  from  interested  piirsons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

FINRA  is  proposing  to  amend  FINRA 
rules  in  accordance  with  the  provisions 
of  the  Regulation  NMS  Plan  to  Address 
Extraordinary  Market  Volatility. 

The  text  of  the  proposed  rule  change 
is  available  on  FINRA ’s  Web  site  at 
ltttp://\v\\'\v.finr(i.oi'g.  at  the  principal 
offic:e  of  FINRA,  on  the  (Commi.ssion’s 
Wei)  site  at  lttt}}://\\’\\’\v.soc.gov.  and  at 
the  (Commi.ssion’s  Public  Referenc:e 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propo.sed  Rule 
(Change 

In  its  filing  with  the  (Commission. 
FINRA  included  statements  concerning 
the  ])urpo.se  of  and  basis  for  the 
l)ropo.sed  rule  change  and  discussed  any 
comments  it  received  on  the  ])ropo.sed 
rule  change.  The  text  of  these  statements 
may  he  examined  at  the  |)laces  specified 
in  Item  IV  below.  f’lNRA  has  prepared 
summaries,  set  forth  in  sections  A,  B. 


'  1,5  ll..S.(;.  7Hs(l))(l). 

-  17  CI  K  24().li)l>-}. 

‘  17  CI  K  24().l<)l)-4(l)((i). 


and  (C  below,  of  the  mo.st  significant 
asjiects  of  such  .statements. 

A.  Soll-Bogiilotory  Orgoniznt ion's 
Stotoinont  of  tho  I^urposo  of,  ond  tho 
Stotutorv  Bosis  for,  tho  Proposed  Biilo 
Chongo 

1.  Pur])ose 

On  May  31. 2912.  the  (Commi.ssion 
aj)j)roved  a  joint  industry  plan  to 
address  extraordinary  market  volatility 
(“Limit  Up-Limit  Down”  or  the  “Plan”) 
filed  by  FINRA  and  the  other  self- 
regulatory  organizations 
(“Participants")-*  pursuant  to  Section 
1 1 A  of  the  Act  and  Rule  (i()8 
thereunder.'*  The  Limit  Up-Limit  Down 
mechanism  is  intended  to  address  the 
type  of  sudden  jirice  movements  that 
the  market  experienced  on  the  afternoon 
of  May  ().  2010  by  generally  prohibiting 
the  disjilay  of  offers  at  prices  below  the 
lower  price  hand  and  bids  above  the 
upper  Jirice  hand  and  the  execution  of 
trades  outside  the  jirice  hands  for  NMS 
Stocks."  The  Plan  combines  the  use  of 
the  Limit  Uji-Limit  Down  mechanism 
with  trading  jiau.ses  to  accommodate 
more  fundamental  jirice  moves  (as 
ojijiosed  to  erroneous  trades  or 
momentarv  gajis  in  li(juidity).  By  its 
terms,  the  Plan  will  he  imjilemented  on 
a  one-year  jiilot  basis  in  two  jihases." 
Pursuant  to  the  Plan,  each  Parlicijiant 
must  adojit  rules  reijuiring  comjiliance 
hv  its  memhers  with  the  jirovisions  of 
the  Plan." 

To  that  end,  in  furtherance  of  its 
obligations  under  the  Plan,  FINRA  is 
jirojiosing  to:  (1)  Adojit  new  Rule  0190 
((Comjiliance  with  Regulation  NMS  Plan 
to  Address  Extraordinarv  Market 


'  Sift'  .Si!{:uiilii!S  Kxdian^o  Act  Kdiiiisi;  N(i.  (oOOl 
(May  :U.  2012).  77  I  K  ;!:i40K  ()iint!  (i.  2012) 
(.Approval  (IrdiM).  A  copy  otllio  Plan  is  attached  as 
Fxliihit  .\  to  tho  .Approval  Order. 

The  Plan  was  suhse(|uently  amended  to.  amon^ 
oth(!r  thinas.  revise  the  iinpleimmtation  schixluh;.  as 
disc:nss(!d  liirtlu!!' hdow.  .See  l.(4t(!r  datial  lannary 
17.  20i:i  Ironi  |anet  McCinness.  KVP  Corporate 
Si!cretarv.  (anuiral  Counsel.  NA'.SK  Markets,  to 
Pli/alxnii  M.  Mnrphv.  .Sec:r(!tarv.  .SlXi.  availal)h!  at 
WWW  .in  sif.cDni/alliichnu'nl/ 

LI  'Ll)  Phut  Amcn(lm('nt_\'a_2.i)(ll. 

■  1.5  Ik.S.C.  7«k-l. 

'■  17  Cl  K  242.(iOK. 

'lilt!  sin‘;le  plan  processor  res|)onsihh!  tor  thi; 
consolidation  ot  intormation  lor  an  NM.S  .Stock 
pnrsnani  to  Knie  00:1(1))  ot  Ke<;nlation  N.MS  under 
the  .Act  shall  caicniateand  disseminate  to  the 
pnhlic  the  lower  and  upper  price  hands  tor  an  NM.S 
.Stock  dnrin!;  regular  tradin"  hours. 

“Phase  I  ot  Plan  implementation  will  he<;in  on 
.April  K.  20i:t  in  select  I'ier  1  NM.S  .Stock  svmhols. 
with  lull  Phase  I  implementation  com|)leted  three 
months  alter  the  initial  date  ot  Plan  operiitions  (or 
.such  earlier  dale  as  may  he  announced  hy  the  Phin 
processor  with  at  least  :U)  days  notice).  Phase  II  ot 
the  Plan  will  commence  six  months  alter  the  initial 
date!  ot  the  Plan  (or  such  earlier  dale  as  mav  he 
announced  hy  the  Plan  processor  with  at  least  :i0 
(lavs  notice). 

''Svv  .Section  11(15)  otthe  Plan. 
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Volatility)  and  (2)  amend  Rnle.s  52(j() 
(Prohibition  on  Transactions. 

Publication  ol  Quotations,  or 
Publication  of  Indications  of  Interest 
During  Trading  I  lalts)  and  8121 
(Trading  Halts  Dne  to  Fxlraordinarv 
Market  Volatility). 

Proposed  Ride  (>1‘)()  re(]uires  members 
that  are  trading  centers  in  NM.S  .Stocks 
to  establi.sh.  maintain  and  enforce 
written  policies  and  procedures  that  are 
reasonably  designed  to  comply  with  the 
reiinirements  of  the  Plan  and 
sjjecifically  to  prevent:  (1)  The 
execution  of  trades  at  juices  that  are 
below  the  lower  price  band  or  above  the 
ujiper  jirice  band  for  an  NMS  .Stock, 
except  as  permitted  under  the  Plan;  (2) 
the  display  of  offers  below  the  lower 
price  band  and  bids  above  the  upjier 
price  band  for  an  NM.S  .Stock;  ami  (8) 
the  execution  of  trades  in  an  NM.S  .Stock 
during  a  trading  pause. Under  the 
Plan,  the  term  "trading  center"  has  the 
meaning  .set  forth  in  Regulation  NM.S 
under  the  Kxchange  Act.' ' 

FINRA  is  clarifying  that  the  proposed 
rule  ap|)lies  to  members  to  the  extent 
that  thev  are  trading  centers,  as  defined 
under  the  Plan,  and  are  acting  as  such 
with  respect  to  any  given  trade  or 
(piotation.  For  example.  Firm  A  is  an 
O'H;  market  maker  and  also  a  trading 
cimter.  Firm  A.  in  its  capacity  as  an  O  l’U 
market  maker,  receives  a  customer  order 
to  .sell  and  routes  the  order  to  an 
exchange  or  other  trading  center.  In  that 
instance.  Firm  A  could  relv  on  the 
exchange  or  other  trading  center  to 
ensure  com|)liance  with  the  Plan,  and 
for  exam|)le.  if  the  offer  were  disjilayed 
in  violation  of  the  Plan.  FINRA  would 
not  deem  Firm  A  to  be  in  violation  of 
|)ropo.sed  Ride  (iIttO.  This  rule  will  be  in 
effect  during  a  pilot  jjeriod  to  coincide 
with  the  pilot  jieriod  for  the  Plan 
(including  any  extensions  to  the  pilot 
|)eriod  for  the  Plan). 

Rule  .'j2(i()  generally  prohibits 
members  from  directly  or  indirectly 
effecting  any  transaction  or  publishing 
any  ipiotation  during  a  trading  halt, 
including  a  trading  pause,  because  the 
Plan  |)ermits  all  bids  and  offers  in  an 
NMS  .Stock  to  be  displayed  during  a 
trading  pan.se.  FINRA  is  pro|)osing  to 
amend  Rule  .T2(i()  to  prohibit  member 
(pioting  and  trading  activity  during  a 


"’Nil  Iriidns  ill  n  |kiiisi'(I  NM.S  .Stock  in;iv  occur 
(liiriii^  the  tni(liii<>  piiuse.  Init  nil  hiiis  and  olh^rs 
may  Im;  displayed.  .See  .Si^ction  \'ll(.\)  ol  the  I’lan. 

"  .Spi'ciriodlv.  Rule  (iOOth)  ol  Ki^iilatioii  N.M.S 
delines  “Iradin”  c:enler'’  as  a  national  securities 
i!\clian"e  or  national  securities  association  that 
opiTates  an  .SKO  trading  iacilitv.  an  alternative 
tiadin^  .system,  an  e.vchanee  marki^t  inaki!!'.  an  O'l'C 
market  maker,  or  anv  other  hroker  or  diiah^  that 
executes  orders  internallv  hv  tradiii"  as  jirincipal  or 
crossina  orrlers  as  ajiunt.  17  (d’K  242.lil)ll(h). 


trading  hiilt.  except  as  jiermitted  under 
the  Phm. 

In  iiddition,  f’lNRA  is  projiosing  to 
itinend  Rule  (>121. 01  to  rtdhtct  the  Phin’s 
trading  pau.se  provisions  and  to  chirify 
that  if  tniding  in  :m  NM.S  .Stock  is 
permitted  to  resume  iiftitr  a  tratling 
jiau.se  iimler  the  Pliin,  then  FINRA  m<iy 
jierniit  the  resumiition  of  trading 
othttrwise  than  on  ;m  (txchiingt!  in  such 
NM.S  .Stock  if  tiiiding  hits  commenctul 
on  iit  le.ist  out;  other  n.itional  securities 
exchange  (i.e..  when  ;t  tnuisaction  has 
been  executed  on  an  exchange,  not 
merely  when  (jiioting  hits  ctumiumced 
on  the  exchange).  This  provision  will  be 
in  effect  during  a  pilot  |)eriod  to 
coincide  with  the  jtilot  period  for  the 
Plan  (including  any  extensions  to  the 
pilot  jieriod  for  the  Plan). 

FINRA  akso  is  projtosing  to  amend 
Rule  0121.01  to  clarify  th.it  tht;  current 
trading  jian.se  jirttvisions  will  continue 
to  ajiply  to  Tier  1  and  'Pier  2  NM.S 
.Stocks  until  the  Plan  is  inijihanented  for 
those  sticnrilies.  As  noted  itbovt;,  Ph.tse 
1  of  the  Pliin  will  begin  on  April  8,  2018 
for  ettrtain  Tier  1  NM.S  .Stocks.  As  of  that 
date.  Rule  0121.01(b)  will  not  apply  to 
tho.se  Tier  1  NM.S  Stocks,  but  will  ' 
continue  to  ii])ply  to  all  other  Tier  1  and 
Tit!!'  2  NM.S  Stocks.  l)])on  full 
imi)lem(!nti!tion  of  Phitst!  1.  this 
|)rovision  will  itpply  onlv  to  Tier  2  NM.S 
.Stocks  iind  will  no  longtir  bt!  in  tiflet:! 
upon  hill  imj)lementation  of  Pha.st!  II  of 
the  Plan. 

I’lNRA  hits  fihul  tht!  jtroiiostid  riilt! 
change  for  immiidiate  eflectivtiiiess.  'I’lit! 
operativt!  date  of  the  itroposed  rule 
chiinge  shiill  bt!  the  implementatitm  thite 
t)f  the  Rt!gulatit)n  NM.S  Phm  tt)  Atltlress 
Fxtraortlin.iry  Market  Vtiliitility,  whit:h 
t:urrt!ntly  is  ex])t!t;tt!tl  tt)  be  April  8. 

2018. 

2.  .Statultiry  Basis 

FINRA  bttlieves  thiit  the  jtrtipti.setl  rule 
t;hangt!  is  ctmsistttnt  with  the  |)rovisions 
t)f  .St!t:tit)n  l.')A(b)(0)  of  the  Act.'-  whit;h 
rt!(piirt!s,  among  tither  things,  thiit 
FINRA  rules  must  bt!  tlesignetl  tt) 

])rt!vt!nt  frautlulent  anti  mimii)uliitivt! 
iit;ts  anti  pnititices.  to  ])rt)mt)tt!  just  iind 
t!t|nitiibh!  ])rint;iplt!s  t)f  tratle,  iintl,  in 
general,  tt)  prt)tt!t:t  invt!stt)rs  anti  tht! 
piiblit:  intt!rt!st.  The  ])rt)|)ost!tl  rule 
tihiinge  iilst)  is  tlt!signt!tl  tt)  su])pt)rt  tht! 
print;iplt!s  f)f  .St!t:tion  TlA(ii1(l)  t)f  tht! 

Act  '•*  in  that  it  seeks  tt)  iissurt!  fair 
t;om|)t!titit)n  iimt)ng  brt)kt!rs  iintl  tlealers 
iintl  among  t!Xt;himgt!  markets.  FINRA 
bt:lit!vt:.s  that  tht!  ])rt)pt)setl  rule  chiinge 
mt!t!t.s  tht!se  rt!tinirt!mt!nts  in  that  it 
latiilitiites  t:t)m])liimt;t!  with  the  Plan. 
whit;h  has  betiii  iij)prt)vt!tl  anti  ftiimtl  by 


'^15  7»r)-;t(t))(ti). 

' '15  ll..S.{:.  7i)k-l(:i)(l). 


the  Ctmimissit)!)  tt)  bt!  reastmiibly 
tlt!signt!tl  It)  prevent  pt)tt!ntiitlly  harmful 
|)rit:t!  yt)liitility.  intilutling  sevttre 
vt)liitility  t)f  tht!  kind  thiit  t)t:c.urrt!tl  tin 
Miiy  0,  2010.  At:t:t)rilingly.  FINRA 
btilievtis  that  the  prt)|)t).st!tl  rules  will 
further  the  gtiiils  of  investor  prtitetititm 
anti  fair  anti  tirtltirly  niiirkets. 

B.  Salf-Ba^iihitory  Organization's 
Statainant  on  Bardon  on  Ooinpatition 

IdNRA  tloes  nt)t  believt!  that  tht! 
prt)j)t).st!tl  rule  t;hitngt!  will  rtxsiilt  in  iiny 
liurtlen  tm  tiompetition  that  is  nt)t 
nt!t;t!.s.siirv  t)r  iipprt)])riiitt!  in  furtherantie 
t)f  the  j)nr])t).st!s  t)f  the  At:t.  As  ili.stiussetl 
iibt)vt!,  tht!  Plan  retjuires  that  the 
Piirtiiiipants  atltipt  rules  retiuiring 
t:t)mpliant:t!  by  their  members  with  the 
prtivisitms  t)f  the  Plan.  FINRA  believes 
that  the  other  Piirtit:ipants  will  file 
similar  prt)])t).sals.  anti  thereftirt!.  the 
])rt)])t)st!tl  rule  t;hangt!  will  help  to 
ensurt!  c.tmsistent  rules  at:rt)ss  the 
miirkt!tplat;t!.  In  athlititm,  FINRA  tloes 
nt)t  bt!lit!ve  that  the  Plan  intrt)thit;t!s 
tt!rms  that  are  unreiisoiiiibly 
tlist;riminittt)rv  for  the  purpti.ses  t)f 
.St!t:tit)n  1 1  A(t:)(l)(D)  t)f  tht!  At:t. '  ' 

O.  S(dl-Bagidator\’  Organization’s 
Statainant  on  Oonnuants  on  tha 
Proposed  Bnia  Ohanga  Bacaivad  From 
Mainhars.  Participants,  or  Othars 

Written  t:t)nnnt!nts  wt!rt!  neither 
st)licitt!tl  lit)!'  rt!t:eivetl. 

Ill.  Dale  of  Ett’ectiveness  of  the 
Propo.sed  Rule  (Change  and  Timing  for 
(Commission  Action 

FINRA  hiis  filetl  the  jirtiptisetl  rule 
tihangt!  pursuiint  tt)  .St!t:tit)n 
10(b)(8)(A)(iii)  t)f  the  At;t  anti  Rule 
10b-4(f)(0)  ihereuntler.'"  Betiause  the 
prt)])t)st!tl  rule  change  tlttes  nt)t:  (i) 
.Signifit:antly  affect  tht!  ])rt)lt!t:tit)n  of 
investors  or  the  ])ublic  interest;  (ii) 
impose  iiny  significant  burden  on 
t:ompt!titit)n;  anti  (iii)  bt!t:ome  t)])t!rative 
])rit)r  to  80  tlays  frt)m  the  tlate  t)n  whit:h 
it  was  filetl.  t)r  sut;h  sht)rtt!r  time  as  the 
Ct)mmi.ssion  may  tlesignate.  if 
t:t)nsi.stent  with  the  prt)tt!t;tit)n  of 
invt!stt)rs  anti  the  |)ublit:  interest,  tht! 
])rt)pt)st!tl  rule  t:hange  has  bt!t;ome 
t!fft!t:tivt!  |)ursiiant  It)  .St!t:tit)n  10(b)(8)(A) 
t)f  the  At;t  anti  Ritlt!  10b-4(f)(0)(iii) 
thereuntlt!!'. 

At  any  time  within  00  thiys  t)f  the 
filing  of  sut:h  ])rt)])t)st!tl  riilt!  t;hange.  the 


"  15  ll..S.(:.  7»k-l(t:)(l)(l)). 

'  '  If)  7«s(l)){:i)(A)(iii). 

"■  17(;i'K  24l).l>)l)-4(l)((i).  In  iiddilion,  Kiilo  I'll)- 
4(r)((i)  rniiiiirns  l•■|NRA  to  ”ivo  tho  Commission 
wiillon  nolioi!  olMNK.X's  intont  to  lilo  tho  i)id|)os(!d 
nilo  (:liim»o.  nlong  willi  ii  liriid dosciiption  iind  loxi 
of  I  ho  proposed  rule  chiinge.  ill  loiisl  live  hnsinoss 
diiys  jirior  to  the  diito  ol  liling  of  tho  jn'tiijosod  rnlo 
chiuif’o.  or  siioh  shorter  time  iis  dosioiiiitoil  hy  the 
Commission.  MNRA  has  siilisliod  this  ro(]iiiromonl. 
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(lominission  sumniarilv  mav 
l(;ni|)()rarily  suspend  such  rule  change  if 
it  a])i)ears  to  the  (ioinmission  that  such 
action  is  necessary  or  a])])ropriate  in  the 
jinhlic  interest,  for  the  protection  of 
investors,  or  other\vis(;  in  furtherance  of 
the  pniposes  of  the  Act.  If  tlie 
('.oniinission  takes  such  action,  the 
(iommission  shall  institute  proceedings 
under  S(!ction  19(h)(2)(B)  of  the  Act  '^to 
(leterinine  whether  the  |)ro])ose(l  rule 
change  should  he  approv(;d  or 
disa])proved. 

IV,  Solicitation  of  (Comments 

Interested  ])ersons  arc;  invited  to 
snhinit  written  data,  views,  and 
arguments  concerning  the  fonjgoing, 
including  whether  the  ])ro])o.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  be  submitted  by  any  of 
the  following  methods: 

l^lactronic  Coninients 

•  Use  the  Commission’s  Internet 
comment  form  (bttp://\\  \\  \\’.sec.^()v/ 
nilfis/sro.sh  tin  I] :  or 

•  Send  an  email  to  rulc- 
(:()innunits@s(H:.go\’.  Bhiase  inclnd(!  File 
No.  .SR— FINRA-2()1 .3-01  (i  on  the  snhjt'ct 
line. 

Pdjinr  (Aininumts 

•  .S(!nd  paper  comments  in  tri])licate 
to  Flizaheth  M.  Mnr])hv.  .Secretary, 
.S(!cnrities  and  Fxchange  f  iommission, 
100  F  Street  NF.,  Washington.  DC 
20.'j49-1090. 

All  submissions  should  refer  to  I’ile  No. 
.SR-FINRA-201 3-010.  This  file  numher 
should  he  included  on  the  subject  line 
if  email  is  used.  To  helj)  the 
(iommi.ssion  ])rocess  and  reviinv  your 
comments  more  efficiently,  jjlease  u.se 
only  one  method.  The  Ciommission  will 
post  all  comments  on  the  (Commission's 
Internet  Web  site  (http://\v\v\\’.sn(:.gov/ 
rulns/sro.shtnil).  Coj)ies  of  the 
submission,  all  subsecjiient 
amendments,  all  written  statements 
with  res])ec;t  to  the  proposed  rule 
change  that  are  filed  with  the 
C.ommi.ssion,  and  all  written 
communications  relating  to  the 
pro]K).sed  nde  change  b(!tween  the 
Commission  and  any  person,  other  than 
tho.se  that  may  he  withlndd  from  the 
public  in  accordance;  with  the 
])rovisions  of  .'i  U..S.C.  .1.12,  will  lx; 
available  for  Web  site  vi(;wing  and 
printing  in  the  (Commission’s  Fuhlic 
Refer(;nce  Rexiin,  100  F  .Street  NF.. 
Washington,  D(C  20149,  on  official 
business  days  b(;tw(;en  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  such 
filing  also  will  lx;  available  for 
ins]x;ction  and  copying  at  the  princijxd 


office  of  FINRA.  All  comments  received 
will  lx;  po.st(;d  without  change;  the; 
(Commission  does  not  edit  i)ers(xial 
id(;ntifving  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available;  ])ublie;ly.  All  .submi.s.sie)ns 
sheeulel  re;fe;r  te)  F’ile;  Nee.  .SR— FINRA- 
2013-01()  ami  slujulel  be;  submitte;el  e)n 
e)r  be;fe)re;  Mare;h  22.  2013. 

I''()r  llx;  Uoinniissioii.  lev  llu;  Division  of 
'I'rading  iiiiel  Markets,  pnrsnanl  to  (le;legal(;(l 
aulliorilv. 

K(;vin  M.  ()'Ni;ill, 

Dapiily  Sacratary. 

|I'K  Doe.  :i()i:t-()47<)(i  Filed  K:4,">  anil 

BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68983;  File  No.  SR-DTC- 
2012-10] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  Amendment  No.  2  and  Order 
Approving  Proposed  Rule  Change,  as 
Modified  by  Amendment  No.  2,  To 
Reduce  Liquidity  Risk  Relating  to  Its 
Processing  of  Maturity  and  Income 
Presentments  and  Issuances  of  Money 
Market  Instruments 

l''(;l)niai  v  2.1.  2013. 

I.  Introduction 

On  D(;c(;mb(;r  17,  2012, 'I’lu; 

D(;po.sit()rv  Trust  (C()m])anv  ("DT(C") 
fil(;d  with  tlu;  .S(;curitii;s  and  Fxchange 
(Commission  (‘‘(Commission")  proposed 
rule  change  .SR-DT(C-2()1 2-10 
(‘‘Rroj)os(;d  Rule  Change”)  ])ursuant  to 
.Section  19(b)(1)  of  the  Securities 
Fxi:hange  Act  of  1934  (“Act") '  and  Rule 
19b^  tlu;reund(;r.-  The  Proposed  Rule 
Change  was  ]mblished  in  the  Federal 
Register  on  )anuary  4.  2013.  *  DTC  filed 
Amendment  No.  2  to  the  Propo.sed  Rule 
Change  on  lanuarv  30,  201  Cl.**  The 
Commission  extended  the  ])eri(xl  of 
review  of  the  Pro]X)sed  Rnh;  (Change  on 

17  CFR  2(ni.:«l-:i(a)(12). 

'  l.l  ll..S.(:.  7H.s(l))(l). 

-  17  CI  K  24().l!ll>-4. 

‘  Ki!l(!a.s(;  No.  ;i4-(iKr>4K  (Doc.  2K.  2012).  7«  FK  7!l,") 
(|an.  4.  20i;i).  D'l'C  also  lilod  an  advance  notice 
pnisiiant  to  .Section  ltlH)(e)(  I )  of  the  I’avnient. 
(learine.  and  .Settlement  .Su|)ei'\'i.sion  .\ct  id  2()t() 
ridalin';  to  these  chanees.  Release  No.  ;i4-l)SI)!K) 

(Ian.  18.  2tU:il.  78  FR  l.'iUi  (|an.  2.1.  2l)i:i). 

■'  DTC  Hied  Amendment  No.  1  to  the  I’roposed 
Role  Chilli};!!  on  laiuiai  v  20.  2()i:i.  <md  withilriiw  it 
heiiinise  of  tiichnical  errors.  DTC  filed  Amenilmenl 
No.  2  to:  (i)  Corri!i:t  tlie  technical  errors  in 
AmeiuliiKint  No.  1  iiiid  (ii)  correct  the  text  of  Dl'C's 
.Si!ttlenu!nl  .Service  Cnide  relale!l  lo  the  I’roposed 
Rule  Chiin};e  liy  .iddiii};  ii  sentence  to  clarify  the 
!;lian};e  as  stilted  in  the  l’ro))osed  Rule  Chim};e  and 
correctin}*  a  <;rannnatical  error  therein. 


F(;bruarv  1.  2013.’’  Tlu;  (Commi.ssion 
r(;c(;ivod  om;  commnnt  on  tlu;  Propo.sod 
Rulo  (Change.'’  'I'lns  publication  servos 
its  notict;  of  filing  Amendment  No.  2  and 
order  approving  the  Proixi.sed  Ride 
(Change,  as  modifietl  hv  Anu;ndment  No. 
2. 

II.  Analysis 

A.  Dnsci'iption  of  MM  I  Procassing  nnd 
Pvoposod  Ihdo  (dinngc 

DTCC  fil(;d  tlu;  Propo.sed  Rule  (Clumge 
to  ])ermit  it  to  make  rule  changt;s 
designed  to  reduce  litptidity  risk 
relating  to  DT(C’s  proc(;s.sing  of  maturity 
and  income  presentments  (“Maturity 
Obligations”)  and  issuaiu:es  of  nu)iu;y 
market  instruments  (“MMIs”),  as 
discussed  below. 

MMIs  art;  settli;d  at  DTC  on  a  trade- 
for-trade  basis.  Issuers  of  MMIs  that  are 
not  tlirect  members  of  DTC  enlist  banks 
(“Issuing/Paying  Agent"  or  “IPA”)  to 
issue  MMIs  to  broker-dealers,  who  in 
turn  .sell  the  MMIs  to  MMI  investors. 

Debt  issuance  instructions  are 
transmitted  to  DT(C  by  the  IPA.  which 
triggers  DT(C  cr(;diting  tlu;  IPA’s  DT(C 
iiccount  aiul  creiiting  a  deliv(;r  order  to 
the  broker-dealers’  accounts  on  lx;half  of 
the  inv(;stors. 

Miiturity  Ohligtitions  art;  initiated 
iiutomatically  by  DT(C  (;arlv  (;<ich 
morning  for  MMIs  nuituring  that  dav. 
DTCC  debits  the  amount  of  the  Maturity 
Obligations  to  the  ap])ropriate  IPA’s 
ticcount  and  credits  the  siiine  iimount  to 
the  ap])ro])riate  broker-deal(;r  and 
custodian  accounts.  The  debits  and 
credits  are  conditional  until  fin.il 
.settlement  at  the  end  of  the  day. 
According  to  DT(C,  IPAs  do  not  have  a 
legal  obligation  to  luxior  maturing  MMIs 
if  tlu;y  have  not  r(;c(;i\’ed  funding  from 
the  issuer. 

According  to  DTCC,  the  common 
source  of  funding  for  Maturity 
Obligations  is  new  i.ssuances  of  MMIs  in 
the  same  acronym  by  the  same  issuer  on 
the  dav  the  Maturity  Obligations  are 
due.  In  a  situatitxi  when;  new  MMI 
issuances  exceed  the  Maturity 
Obligations,  the  issuer  would  have  no 
net  funds  payment  diu;  to  the  IPA  on 
that  day.  Ilowev(;r.  because  Maturity 
Obligations  iire  processed  iind  debited 
from  IPA  accounts  iiutomatically,  IPAs 
currently  incur  credit  risk  if  the  issuers 
do  not  issue  MMIs  thiit  exceed  the 

•  Rdlva.S!!  Ni).  ;t4-(i88:t4  (Fol).  ,1.  2()i:t).  78  FR  <1782 
(Fi!|).  11.  2()i:t). 

<’ .Sfi- {'.(iiimuait  from  Kaiiin  lacksim  datiid 
Ddcomliiir  ;tl).  2012.  l}ttp://s(‘c.;^o\  /i  (tmnwnt!i/si-(ll(> 
2(11 2-  l()/(tU:20 1 2 10- 1  .him.  TIu!  commont  ilisiiiis.sos 
tlu!  aliility  of  individuals  to  withdniw  monoy  from 
moiKiy  mark(!t  accounts,  which  is  not  imiilicatcd  liy 
till!  projioscd  mil!  chaugo. 


'M.l  IK.S.C.  78s(l))(2l(B). 
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Maturity  Obligations."  Ibicau.se  IFAs  do 
not  have  a  legal  obligation  to  honor 
inatnring  MMls  in  the  absence  ol 
tnnding  from  the  issuer.  iPAs  mav 
communicate  to  D'lX',  an  Issmir  I'ailnre/ 
Refusal  to  Pav  (“K  I’P”)  for  anv  issuer 
acronym  np  to  8:00  p.m.  FT  on  the  clay 
of  the  affected  Matnrilv  Obligation. 

.Snell  an  in.strnc.tion  causes  1)T(;. 
pnrsnant  to  its  Rules,  to  reverse  alt 
transactions  related  to  that  issuer's 
acronym,  including  Maturity 
Obligations  and  any  new  MMl 
issuances,  posing  a  potential  for 
systemic  risk  since  the  reversals  may 
override  D  Td's  risk  management 
controls  such  as  the  C'.ollateral  Monitor 
("('M'')”  and  net  debit  cap  (“Net  Debit 
Cap,"  collectivelv  with  ('M.  “.Settlement 
Risk  Ciontrols").’* 

DTC'  currently  withholds  intraday 
from  each  MMl  member  the  largest 
provisional  net  credit  (“bPNC”)  of  a 
single  issuer's  acronym  for  jnirposes  of 
calculating  the  member's  position  in 
relation  to  the  .Settlement  Risk  Controls. 
DT(i  believes  that  the  LPNC.  control 
helps  |)rotect  DTCi  again.st  either  (i)  the 
single  largest  issuer  failure  on  a 
business  day.  or  (ii)  mnltipb!  failnnjs  on 
a  business  dav  that,  taken  togeth(!r,  do 
not  e.xceed  the  large.st  ])rovisional  net 
credit. 

Recent  market  evtaits  have  increascul 
DTC's  awanme.ss  of  tin;  possibililv  of 
multiple  sinndtan(!ous  MMl  issuen' 
failures.  Multi])le  simultaiKJous  MMl 
issuer  failures  mav  cau.se  moni  IPAs  on 
a  giv(Mi  day  to  communicate  an  RTP  to 
DT(;.  which  could  increase  the  amount 
of  the  r(;v(!rsal  that  c{)uld  override  the 
DTC  .Settlement  Risk  Controls.  As  a 
result,  DTC.  is  increasing  the  LPNC^ 


" D'l'C.  {^uidoliiuis  .su‘>‘>(!sl  tliiil  is,su(!rs  liiiul  llufir 
luS  (iciliil  Id  till!  ll’.\  In-  1:0(1  |).ni.  i;'I'  to 

iilloviiito  llii.s  crodit  ri.sk. 


withholding  to  the  two  largest  net 
credits  (on  an  acronym  basis),  in  order 
to  alleviate  any  settlement  blockage  that 
may  occur  as  a  result  of  withholding  the 
two  largest  t.PNCis  and  to  promote 
settlement  finality,  DTC  will  no  longer 
process  an  RTP  initiattul  by  an  IPA  that 
.serves  as  both  an  issuing  agent  and  a 
])aying  agent  in  the  same  acronvm  on 
the  same  day  when  new  MMl  issuances 
in  an  acronym  exceed,  in  dollar  value, 
the  Maturity  Obligations  in  the  same 
acronym  on  the  .same  day  and  the 
receiving  members'  .Sidtlement  Ri.sk 
Controls  permit  comjiletion  of  the 
tran.saction.  As  a  result,  DT(i  will 
remove  the  LPNCi  withholding  with 
respect  to  such  acronvms  at  the  |)oint  in 
time  when  it  eliminates  the  If’A's  option 
to  initiate  an  RTP. 

B.  Discussion 

.Section  17A(h)(3)(F)  of  the  Act 
reepnres  that,  among  other  things,  “|t|he 
rules  of  the  clearing  agency  are  di!signed 
to  ])romote  the  j)romj)t  and  accurate 
clearance  and  .settlement  of  securiti(;s 
tran.sactions  and  *  *  *  to  assure  the 
safeguarding  of  .securities  and  funds 
which  are  in  the  custodv  or  control  of 
the  chiaring  agcaicy  or  for  which  it  is 
resi)onsihle.''  l*'urthermor(!. 
Commission  Rules  17Ad-22(d)(ll) 
regarding  Default  Procedunjs  and  17Ad- 
22(d)(12)  regarding  Timing  of 
.SettUmient  l*’inality.  both  adopted  as 
])art  of  the  (ilearing  Agency  .Standards. ' ' 
retpnre  that  cl(;aring  agencicis  establish. 
im])lement,  maintain  and  enforce 
written  policies  and  jirocedurexs 
njasonahly  (hisigmul  to  (istahlish  default 
])rocedur(;s  that  ensure!  that  the  chiaring 
agency  can  take  timely  action  to  contain 
losses  and  liepndity  pr(!s.sur(!.s  and  to 
continue  meeting  its  obligations  in  the 
ev(!nt  of  a  ])artici])ant  default,  and 
(•(iquire  that  intraday  or  real-time  finalitv 
he  ])rovided  where  necessary  to  reduce 
risks.  re.si)ectivelv. 

Here,  as  de.scrihed  in  detail  above, 
DTC's  propo.s(!d  rule  change  to  increase 
the  f.PNC  from  one  to  two  large.st 
provisional  credits  shoidd.  generallv, 
help  furtlu!!’  saf(!guard  the  securities  and 
settlement  ])roc(!.ss  as  a  whole,  and, 
inoH!  .s])ecifically,  helj)  DT(]  better 
contain  lo.sses  and  li(juidity  |)res,sur(!.s, 
yet  continue  to  meet  its  obligations: 
meanwhile,  DT(7.s  ])ro])osed  rule  change 
to  no  longer  jn’oeess  RTPs  for  an 
acronym  when  the  de.scrihed 
circum.stances  an:  nuit  and.  th(!n. 
r(!mov(!  the  l.PN(i  for  the*  .same  acronym 
when  an  RTP  is  no  longin’  viable!  should 


'"l.S  ll..S.(:.  7H(|-1(l))(.f)(K), 

' '  Kdciiso  N(1.  :(4-(iK()8()  (()c:l.  22.  2012).  77  KR 
(i(i21(l  (Nov.  2.  2012). 

'-Id.  at  i:ti-i:io. 


improve  the  jiromjit  and  accurate! 
e:l(!arane:e!  and  .se!ttl(!me!nt  of  .se!e:uritie!s 
(i.e!..  .se!ttle!me!nt  finality),  thus  re!ducing 
D'l'C's  risk.  .Sine:e!  RTPs  will  no  longer  lu! 
pr()ce!s.se!d  when  ne!W  is.suane:(!.s  in  an 
acronym  e!xe:ee!(l  Maturity  Obligations  in 
the  same  acronvm  in  the!  same  elav, 
r(!moving  the  l.PNC  control  in  these! 
cas(!.s  should  not  ine:re!a.se!  DTC's 
(!Xj)o.sure!  to  MMl  issuer  cr(!dit  risk. 

III.  Conclusion 

On  the!  basis  of  the  for(!ge)ing.  the! 
Commission  finds  the!  l^rojioseel  Rule 
Change,  as  modified  liy  Am(!n(lme!nt  No. 
2.  consistent  with  the  reuiuirements  of 
the!  Act.  particularly  with  the! 
re!e](iir(!nie!nts  of.S(!Cti()n  1  7A  of  the 
Act.'-*  cind  the  rules  and  re!gulation.s 
thereunder. 

It  is  thcr(;forc  ordered,  ]jur.suant  to 
.Section  in(h)(2)  of  the  Act.'-*  that  the 
])r()])()seei  rule  change  .SR-DTC-2()12- 
10,  as  modified  by  Amendment  No.  2, 
he!  and  hereby  is  APl*ROVFD  '  <i.s  of  the 
date  of  this  order  or  the  elate!  of  the 
“Notice  of  Filing  Ame!n(lm(!nt  No.  1  and 
No  Ohje!Ction  to  Advance  Notice  Filing, 
as  Modifieul  by  Amendment  No.  1,  to 
Re!(lu(:e!  Lieiuidity  Risk  Relating  to 
(D'l'C'sl  Processing  of  Meiturity  and 
Income  Present m(!nt.s  and  l.ssuanc(!.s  of 
Monew  Market  lnstrum(!nts,''  .SR-DTC- 
201 2-8 to.  whichever  is  lat(!r. 

t-'or  tlie  Coininission  l)v  llie  tlix’isioii  of 
't'nieliiig  eeiiei  Meirkets.  piirseiiiiil  to  deileigalee) 
iieithorily. 

Kewin  M.  ()'N(!ill. 

Deputy  S<s:r(d(iry. 

|I  K  l)()(,.  2()i;i-()47.")()  filed  2-2H-i:i;  8:4.')  iiinl 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68984;  File  No.  SR-Phlx- 
2013-17] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  PHLX  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Amend 
Routing  Fees  to  C2 

Pelireiiirv  25.  2013. 

Pursuant  to  .Section  10(h)(1)  of  the 
.SecuritieLs  Exchange  Act  of  1084 
(“Act"),'  and  Rule  lOh-4  then'eunder.- 
notice!  is  here!hv  given  that  on  Fehruarv 
12,  2018.  NASDAQ  OMX  PHLX  LLC  ' 


"  1.5  O..S.C.  78i|-1. 

"  15  U..S.(:.  78s(l))(2). 

In  appiDviiii;  Ihn  I’roposed  Rule  Chiinj;!!.  llin 
('.oinmissinii  considered  IIk;  proposal's  iinpacl  oti 
elliciencv.  coinpelilion.  and  capilal  lornialion.  15 
U..S.(:.  78c(0. 

"■  17  Cl  R  2(1(1. :i(l-:i(a)(12). 

'  15  II..S.C.  78s(l))(l). 

-  17(;i'R  24(1.1!ll)-4, 


".A  Dl'C  "I’arlicipanr'  is  a  njf^nlaled  inslitniion 
dial  is  elieilile  lo  use  and  uses  DTC's  services.  See 
DTC  I’arlicipanl  Handbook  (.Sepl.  2111 1).  Dl'C  (racks 
collaleral  in  a  I’arlicipanl's  Dl'C  acconnl  itironah 
(lie  CM.  A1  all  limes,  llie  CM  reltecls  the  ainonnl 
by  which  (be  collaleral  l  alne  in  (lie  acconnl 
exceeds  (be  nel  debil  balance  in  (be  acconnl.  When 
processinj;  a  Iransaclion.  DTC  vt!riries  dial  Ibe  CM 
ol  each  otlbe  deliverer  and  receiver  will  nol 
become  ne>>alive  when  Ibe  Iransaclion  is  processed. 
HTbe  Iransaclion  would  cause  eilber  parlv  lo  bavi! 
a  nef>alive  CM.  die  Iransaclion  will  recycle  imlil  die 
delicieni  acconnl  has  snliicienl  collaleral  lo 
proceed  or  nndl  Ibe  applicable  cnlod dccurs.  See 
id. 

'’'Ilie  Nel  Debil  Cap  conirol  is  designed  so  dial 
DTC  may  complete  .selllemenl  even  ita  I’arlicipanl 
tails  lo  settle,  delore  compleline  a  Iransaclion  in 
wbicli  a  I’articipanI  is  (be  receix’er.  DTC  caicniales 
the  eltecl  (be  (ransaction  would  have  on  such 
I’arlici pane's  acconnl.  and  delerniines  wbetber  anv 
resiillin;^  nel  debil  balance  would  exc:eed  (be 
I’arlicipant's  nel  debit  cap.  .Anv  transaction  dial 
would  cause  Ibe  nel  debil  balance  to  exceed  (be  net 
debil  c.ap  is  placed  on  a  pendina  (recvcliii”)  i|neue 
until  die  nel  debit  cap  will  not  be  exceeded  bv 
processin”  Ibe  Iransaclion.  See  DTC  I’articipanI 
ilandbook  (.Sejil.  2(111). 
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(J*'  “lixchiiiigd”)  filod  with  tlu; 
Scciiritius  and  Exchango  (commission 
(“SEC”  or  “Commission")  tlio  proposed 
ride  change  as  described  in  Items  I,  II. 
and  III,  below,  whic:h  Items  have  been 
prepared  by  the  Exchangex  'I'he 
(.ommi.ssion  is  publishing  this  notice  to 
solicit  comments  on  tlie  iirojio.sed  rule 
change  Ironi  intiirested  |)ersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

1  lie  Exchange  projioses  to  amend 
Section  V  of  the  Pricing  Schedule 
entitled  “Routing  Fees." 

1  he  text  oi  the  jiropo.sed  rule  change 
is  available  on  the  Exchange's  Web  site 
at  bitp:// 

nnsdaqonixphlx.cchmillstivof.coiu/.  at 

the  principal  office  of  the  Exchange,  and 
at  the  Coimnission's  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  .statements 
concerning  the  purpo.se  of  and  basis  for 
the  jiroposed  rule  change  and  di.scussed 
any  comments  it  received  on  the 
Jiropo.sed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
jilaces  siiecified  in  Item  IV  below.  The 
Exchange  has  jirejiared  .summaries,  set 
forth  in  .sections  A.  H,  and  C  below,  of 
the  most  significant  asjiects  of  such 
statements. 

A  S(df-B(i<>iilatoiy  Organization’s 
Stataniani  of  the  Pnrposa  of.  and  the 
Statutory  Basis  for.  the  Proposed  Bide 
Change 

1.  Purpose 

The  jiuriiose  of  this  filing  is  to  amend 
Routing  Fees  in  Section  V  of  the  Pricing 
Schedule  in  order  to  recouji  exists 
ajijilicable  to  the  C/Z  Ojitions  Exchange, 
hic.  ("C2’  )  that  the  Exchange  incurs  for 
routing  and  executing  orders  in  eejuity 
Ojitions.  1  oday.  the  Exchange  calculates 
Routing  Fees  by  as.sessing  certain 
Exchange  costs  related  to  routing  orders 
to  away  markets  jihis  the  awav  market's 
transaction  lee.  The  Exchange  assesses  a 
SO.O.'i  jier  contract  fixed  Routing  Fee 
when  routing  orders  to  the  NASDAQ 
Ojitions  Market  EEC  ("NOM”)  and 
NASI3AQ  OMX  BX,  Inc.  (“HX  Ojitions”) 
and  a  SO.  11  jier  contract  fixed  Routing 
fee  to  all  other  ojitions  exchanges  in  " 
addition  to  the  actual  transaction  fee  or 
rebate  jiaid  by  the  awav  market.  * 

llui  ti'tiiisiiclion  Iim;  a.sstt.ssiui  hy 
Hxchanm!  is  hasaci  on  llio  away  maikafs  actual 
transaction  loo  or  rcihati;  lor  a  particul.ir  inarkot  i 


The  fixed  Routing  Fee  is  based  on 
costs  that  are  incurred  by  the  Exchange 
when  routing  to  an  away  ni.irket  in 
addition  to  the  away  market's 
transaction  fee.  For  exam jile,  the 
Exchange  incurs  a  fee  when  it  utilizes 
N;i.sd;i(]  Ojitions  Services  El.C  (“NOS”), 
a  member  of  the  Exchiinge  and  the 
Exchange's  exclusive  order  router,'  to 
route  orders  in  ojitions  listed  and  ojien 
for  trading  on  the  PI  lEX  XE  sv.stem  to 
destination  markets.  Each  time  NOS 
1  (Hites  to  away  markets  NOS  incurs  a 
clearing-related  co.st  and.  in  the  ca.se  of 
certain  exchanges,  a  transaction  fee  is 
also  charged  in  certain  .symbols,  which 
fees  are  jias.sed  through  to  the  Exchange. 
I  he  Exchange  also  incurs  administrative 
and  technical  costs  associated  with 
ojierating  NOS,  membershiji  fees  at 
away  markets,  Ojitions  Regulatory  Fees 
(  ORFs  )  and  technical  costs  associated 
with  routing  options. 

C2  recently  filed  a  rule  change  to 
amend  its  transaction  fees  and  rebates 
for  .sinijile,'*  non-conijilex  orders,  in 
(Kjuity  Ojitions  classes  which  became 
ojierative  on  February  1. 21)1:1.7  (;2 
a.sse.sses  its  transaction  fees  based  on  a 
formula  wherein  fees  are  calculated  on 
a  jier-contract  basis.'*  02  jiavs  rebates 
ba.sed  on  a  formula  wherein  rebates  are 

j>urli(:i|);inl  ill  lliu  tiinu  lliiii  ilm  (,i(|i,|-  wii.s  iMilunMl 
inlo  lliu  lAchimoi.'s  Inidins  sysluni.  I  liis  liansiiclioii 
liy  IS  calciiliilud  on  im  ord(!i-l)y-oi  (|,i|-  Imsis.  sinco 
dilluioni  away  inai  kols  cliiiijii!  dllluroni  anioiints.  In 
Inn  nvnni  lhal  Ihnrn  is  no  liiinsiiclion  Inn  or  rnliain 
assnssnd  hy  Ihn  iiway  niiirknl.  llin  onlv  Inn  assns.snd 
is  Ihn  lixnd  Konlinn  i.',.,.,  wid,  rnspncl  to  ihn  rnhaln. 
Ihn  lixchiiiiKn  piiys  a  niiirknl  piirli(:i|)iinl  Ihn  rnhiiln 
ollnind  hy  iin  iiwiiy  niiii'knl  wlinrn  Ihnrn  is  such  ii 
rnhaln.  Any  rnhiiln  iivailahin  is  nnlind  iiHainsI  ii  Inn 
iissnssnd  hy  Ihn  lAclianf^n.  I  hn  lixcliinif-n  is  nol 
proposin';  lo  ainnnd  ils  calculiilion  ot  Ihn  away 
niiirknl  s  Iransaclion  Innas  dnscrihnd  linrnin. 

■*  In  .May  2(l()<l.  Ihn  I';xchim{>n  adojilnd  Kuln 
Hmo(in)(iii)(A)  lo  nslahlisli  .\'asda(|  (Iplions 
.Snrvicns  l.hC  (".NO.S").  a  inninlinr  ol  Ihn  l•:,\c:llannn, 
as  Ihn  lixchiiiifin's  nxdiisivn  ordnr  roninr.  .Sen 
.Sneurilins  i:xchan<'n  Acl  Kninasn  No.  .'illillla  (.Miiy 
2«.  2(l(l'l).  74  I'K  2{i7.'')(l  (juiin  2.  20(1(1)  (.SK-Phl.x- 
200(1-22).  NO.S  is  uliliznd  hy  Ihn  i;x(:han!>n’s  liilly 
aiiloinalnd  options  tradin'-  .svstnin.  I'llI.X  XL. - 
I  HhX  XI.  is  Ihn  hxchannn  s  aiiloinalnd  oplions 
lradin<;  .systnin. 

’Tlin  Oplions  Clnarin^  Corpoiiilion  (•'OCC") 
assnssns  a  cinariii';  Inn  ol  .SO.Ol  pnr  coniraci  sidn. 

.See  Sneurilins  Kxchansn  Acl  Kninasn  No.  (iH023 
(Ot:lohnr  10.  2012).  77  I'K  022(10  (Oclohnr  1 0  "'0 1  '.-I 

(.SK-O{:(:-20l2-lfi). 

'•C2  dnlinns  siinpln  ordnrs  lo  n.xchidn  KTI's  and 
indn.xns. 

7  .See  .Sneurilins  Kxchannn  Acl  Knina.sn  No  (iH7<)2 
Ounuary  21.  2012).  7K  I'K  0021  (Knhruarv  0  2012) 
(.SK-(;2-201.2-0(l4). 

"(.2  nlilizits  Ihn  lollowin*;  rorniula  lo  calculain  ils 
Iransaclion  Inns:  02  liliO  .Miirknl  Widlh  al  limn  ol 
nxnculion)  x  (.Miirknl  Kiirlicipiuil  Kiiln)  x  30.  'rhn(:2 
liliO  Miirknl  Widlh  is  Ihn  diilnrnncn  hniwnnn  Ihn 
ipmlnd  hnsi  olinrand  hn.sl  hid  in  nach  clii.ss  on  02 
(Ihn  displiiynd  02  iisk  pricn  minus  Ihn  displaynd  02 
ni(l  pried).  I  In;  Markc;!  Participant  Kaltisaro 
diUhrnnt  mins  (or  dirinmiit  typns  ol  niarknl 
parlicipanls.  as  lollows;  .Miirknl  I’arlicipiinl  Kaln:  02 
Miirknl-.Miiknr  20%:  I'ulilic  Cuslomnr  (Miiknr)  40‘!ti: 
all  olhnr  orif;ins  30%.  .See  (:2‘.s  Fnns  .Schnduln. 


cillculated  (in  a  jier-cdutract  ba.si.s.*' 
Bectm.se  tif  this  recent  rule  change,  the 
Exchange  jirujitises  tn  amend  C/Z 
Routing  F’ens  to  jirovide  transjiarency  to 
its  imirket  particijiants. 

I  he  Exchange  jirojioses  to  amend  its 
non-Cn.stomer  (12  Routing  Fees  to  a.s.se.ss 
the  fixed  cost  of  SO. 11  jier  contract  jiliis 
a  flat  rate  of  SO.O.'i  jier  contract,  excejit 
with  resjiect  to  Cn.stomers.*"  With 
resjiect  to  Customers,  the  Exchange 
jHdjio.ses  not  to  jia.ss  the  rebtite  offered 
by  (.2.  as  is  the  case  today  for  Routing 
to  (.2  and  other  away  markets.  The 
Exchange  jirojioses  to  not  a.s.se.ss 
(aistomers  a  Routing  Fee  when  routing 
orders  to  C2.  This  is  similar  to  the 
manner  in  which  the  B7\TS  Eixchange. 
Inc.  (  BA  1 S  )  jirices  Customer  orders 
Hinted  to  C.2.' '  The  Exchange  jirojio.ses 
to  sjiecifically  note  the  amended  rates 
on  its  Pricing  Schedule  in  order  to 
.siinjilify  C2  Routing  FAies. 

As  with  all  fees,  the  Exchange  may 
adjust  these  Routing  Imes  in  resjionse  to 
comjietitive  conditions  by  filing  a  new 
jirojiosed  rule  change. 

2.  St;itntory  Basis 

I  he  Exchiinge  believes  that  its 
jirojio.sal  to  aimmd  its  Pricing  Schedule 
is  consistt'iit  with  Section  (i(b)  of  the 
Act  in  general,  and  furthers  the 
obj(!ctive.s  of  Section  (i(b)(4)  of  the  Act.'  * 
in  jiart iciihir.  in  thiit  it  is  iin  etjuitable 
allocation  of  reiisonable  fees  iind  other 
charges  among  Exchange  members. 

The  Exchange  believes  that  its 
jirojiosiil  to  amend  non-Customer  C2 
Routing  fees  from  iictuiil  fnmsacfion 
charges  to  a  flat  rate,  in  iiddition  lo  its 
fixed  cost,  is  reasonable  becau.se  the 
current  C2  Routing  Fees  are  not 
transjiarent.  The  Exchange  lieliex  e.s  that 
assessing  a  flat  rate  in  addition  to  the 
fixed  co.st  assessed  by  the  E.xch;inge  will 
jjnivlde  market  jiarticijiants  certainty 
\yith  resjiect  to  C2  Routing  Fees. 

Eurther,  each  destination  market's 
transaction  charge  varies  and  there  is  a 
co.st  incurred  by  the  Exchange  when 
routing  orders  to  away  markets.  The 
(.o.st.s  to  the  Exchange  include  clearing 

"(;2  Iililizi-s  llu-  l(ili()wiii*-  l(inmilii  lo  compiili! 
luliiitu.s  lor  simplu.  iion-compli-.x  I’lihlic  Cu.sloiimr 
(inliT.s  in  iill  (;(|uily  oplions  diissos  lluil  |■(!nlovo 
li(|niilily  (i.o.  Iiikors):  Koliiilo  =  ((;2  i!t!()  Miiikul 
Widlh  ill  limn  ol  oxoculion)  x  ((Irdur  .Sizo 
.Miillipliur)  X  3(1.  11m  ordor  sizo  multipliur  is  :is 
lollows:  1-1(1  conlmcis  will  Im  2(i"ii;  I  l-oo 
conlmcis  will  Im  2()"„:  1(10-2.3(1  conlmcis  will  Im 
2(1%  iind  231  plus  conlmcis  is  (l"„.  11m  niiiximum 
rcbiili-  is  Clipped  ill  .S().73  per  conlmcl.  .S'ee(;2's  Fees 
.Schedule. 

"’  Keceni  priciiif;  cliiinsc.s  hy  (.'2  will  resull  in  a 
niiiximum  lee  ol  .S().K3  per  cionlmcl  lor  non- 
Clislomer  orders  execuled  al  V.2  and  rehales  or  free 
execulions  lor  (.iislomer  orders  execuled  iil  C2. 

"  .See. SK-l!.\T.S-2()  1.2-01 2  (mil  vel  piihlished). 

'7  13  781(h). 

"  Ii)  U..S.(:.  781(h)(4). 
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co.sts,  administrative  and  technical  costs 
a.sstM.iatiKl  with  opmating  N(),S. 
iiKMiihersliij)  fees  at  away  markets,  ORFs 
and  technical  costs  associated  with 
renting  options.  'I'lie  Fxcliange  helievcis 
that  tile  proposed  non-( instomer  (]2 
Renting  Ihuis  will  enahle  the  fNchange 
to  recover  the  costs  it  incurs  to  rente 
orders  to  (12  in  addition  to  the  flat  fee 
to  nH;onp  transaction  costs. 

The  Fxchange  believes  that  its 
|)roposal  to  amend  the  non-finstomer  V.2 
Renting  Fees  from  actual  transaction 
charges  to  a  flat  rate,  in  addition  to  its 
fixed  cost,  is  (Kpntahle  and  not  unfairly 
di.scriminatorv  hiican.se  the  Fxchange 
would  nniformly  assess  the  same  V.2 
Renting  Fees  to  all  non-finstomer 
market  jiarticipants.  Under  its  flat  fee 
.structure,  taking  all  costs  to  the 
Fxchange  into  account,  the  Fxchange 
may  operate  at  a  slight  gain  or  a  slight 
loss  for  orders  rented  to  and  executed  at 
(;2.  The  Fxchange  believes  that  its 
jirojiosed  Renting  Fecis  for  renting  non- 
Cnstomer  orders  to  (i2  are  niasonahle 
Ixtcanse  they  are  an  approximation  of 
the  maximum  fees  the  Fxchange  will  he 
charged  for  such  executions,  including 
costs.  As  a  general  matter,  the  Fxchange 
Ixilieves  that  the  proposiul  fees  will 
allow  it  to  recon|)  and  cover  its  co.sts  of 
providing  renting  .servici's  to  (i2. 

file  fkxchange  believes  that  its 
proposal  to  not  pay  a  rebate  to 
Unstomers  and  a.ssciss  no  (instonier 
Renting  Fcie  is  niasonahle.  (upiitahle  and 
not  nnfairlv  discriminatorv.  The 
Fxchange  believes  that  the  pricing 
.structure  is  reasonable  because, 
althongli  not  an  apjiroximation  of  the 
cost  of  renting  to  C2.  (’.nstomer  orders 
will  still  receive  executions  free  of 
charge,  whereas  all  other  non-(aistonier 
rented  orders  rented  to  (i2  would  he 
assessiid  a  Renting  Fee.  The  Fxchangi; 
believes  that  the  proposiid  pricing  for 
(instomer  orders  is  e(|nitahle  and  not 
unfairly  discriminatory  hecan.se  it 
would  apjily  imiformlv  to  all  (instonier 
transactions.  Members  desiring  the 
rebate  offered  hv  V,2  can  rente  orders 
directlv  in  order  to  take  advantage  of  the 
rebate!.  Market  participants  may  snhniit 
orders  to  the  Fxchange  as  ineligible  for 
renting  or  "UNR”  to  avoid  Renting  Fees. 

Further,  the  Fxchange  believes  that  it 
is  (!(|nitahle  and  not  mifairly 
di.scriminatorv  to  as.sess  a  fixed  cost  of 
.SO.O.'j  |)(!r  contract  to  rente  orders  to 
NASDAQ  OMX  away  markets  (HX 
()|)tions  and  NOM)  hecan.se  tli(!  cost,  in 
terms  of  actual  cash  outlays,  to  the 
Fxchange  to  rente  to  those  markets  is 
lower.  For  example,  costs  relateil  to 
renting  to  HX  Options  and  NOM  are 
lower  as  coniiiared  to  other  away 
markets  because  NO.S  is  utilized  by  all 


three  exchanges  to  rente  orders.'  *  NOS 
and  tlu!  three  NA.SDAQ  OMX  options 
markets  have  a  common  data  center  and 
staff  that  are  responsible  for  the  day-to- 
day  operations  of  NO.S.  Hecanse  the 
three  exchanges  ari!  in  a  common  data 
c(!nter.  Renting  Fiuis  aix!  reduced 
hecanse  costly  ex])enses  relatiul  to.  for 
example,  telecommimication  lines  to 
obtain  coniU!ctivity  are  avoided  when 
renting  orders  in  this  instance.  The 
costs  relatcul  to  connect ivitv  to  rente 
orders  to  other  NASDAQ  OMX 
exchanges  ani  de  minimis.  When 
renting  ordcirs  to  non-NA.SDAQ  OMX 
exchanges,  the  Fxchange  incurs  costly 
connectivitv  charg(!S  related  to 
telc.commnnication  lines  and  otlmr 
related  co.sts  when  renting  orders.  The 
Fxchangi!  believes  it  is  reasonable, 
(upiitahle  and  not  nnfairlv 
discriminatory  to  pa.ss  along  savings 
realized  hy  leveraging  NA.SDAQ  OMX’s 
infrastrnctnn!  and  scale  to  market 
particii)ants  wluiii  tho.se  orders  are 
rented  to  HX  0|)tions  and  NOM.  It  is 
imi)ortant  to  not(!  with  rt:s])(!ct  to 
renting  to  an  away  markt:t  that  orders 
ar»!  rented  ha.sed  on  price  first.  HUFX  XF 
will  rente  onhiis  to  away  markets  where 
tlu!  lixchange’s  diss(!minat(!(l  hid  or  offer 
is  inferior  to  tlu!  national  h(!.st  hid  (luist 
offer)  ("NHHO”)  price, 

H.  S(‘lf-]U!^iil(itoiT  ()r‘^(ini/Aiiion's 
Sldti^mcut  on  liuiden  on  C'.oinpotition 

The  I'ixchange  does  not  helitive  that 
the  ])roi)o.se(l  ride  change  will  inpiose 
any  hnrden  on  comiietition  not 
neces.sary  or  ajijiropriate  in  fnrtheranci! 
of  the  inirposes  of  the  Act.  3'he 
Fxchange  helieviis  that  thi!  rule  change 
would  allow  the  Fxchange  to  reconj)  its 
co.sts  when  renting  orders  designated  as 
available  for  renting  by  the  market 
partifdpant  to  ('2.  Members  and  member 
organizations  may  choose  to  mark  the 
order  as  ineligible  for  renting  to  avoid 
incurring  the.se  fees. Today,  other 
o])tions  exchanges  also  assess  similar 
fees  to  reconj)  costs  incurred  by  the 
Fxchange  to  route  orders  to  awav 
markets.  PflFX  XL  routes  orders  to  awav 

.S'l.-c Cluipirr  VI.  .Suclimi  1 1  ol  llu;  HX  Optioii.s 
and  NOM  Kuln.s. 

'  ■.Sec  Riili!  lOiiOlin). 'I'Ik!  I’lilx  XI,  II  sy.sHan  will 
(:ont(!inpiii'an(!i)uslv  louln  an  ordia'  niarknd  as  an 
lnlnnnark(M  .Swnnp  ()rd(!r  ("I.SO  ")  In  nach  awav 
niark(!l  dissnininatina  priens  Ix^thu'  Ilian  tlin 
I'Aclianan  s  pi  icn.  lor  llio  lossnr  ol:  (a)  Tho 
dissoininatnd  si/.o  ol  such  awav  niarkols.  or  (h)  the 
order  si/.o  and.  il  order  si/.e  reniains  ailin'  such 
ronlin^.  trade  al  the  l•Al:llall}>e■s  disseniinaled  hid  or 
oiler  np  to  its  disseminated  si/e.  It  conliacls  still 
remain  nnexecnied  alter  routing.  Ihev  are  posted  on 
the  hook.  Once  on  the  hook,  should  the  order 
snhseipientiv  he  locked  or  crossed  hv  another 
market  center,  the  1‘hlx  XI,  II  system  will  not  route 
the  order  to  the  locking  or  crossing  market  center, 
with  some  exceptions  noted  in  Rule  t()H(l(m). 

"•/(/. 


niiirkots  where  the  Fxtdiange’s 
dis.seminated  hid  or  offer  is  inferior  to 
the  nation.il  best  hid  (best  offer) 
(“NHHO")  jirice  itnd  httsed  on  jtrice 
first. 

The  I'Lxchange  ojxirates  in  a  higldv 
coinjietitive  mtirket,  coinjirised  of 
eleven  exchiinges,  in  which  market 
])iirtici])iints  can  etisily  ;md  readily 
direct  order  flow  to  t;oni|)eting  venues  if 
tluiv  deem  fee  levels  tit  tt  j)<irticiilar 
venue  to  ht!  excessive.  Accordingly,  the 
fees  that  tire  tissessed  hv  the  Fxf:hiinge 
imist  remain  coinjietitive  with  fees 
charged  hy  other  venues  and  therefore 
must  contimte  to  he  reasonable  ;md 
etjuitahly  tillocated  to  those  memhers 
that  o])t  to  direct  orders  to  the  Fxchange 
rather  than  comjteting  veniies. 

C.  SoIl-HiA^nlatoiy  Orgonmit ion's 
Statoniont  on  (ionnnents  on  iho 
Pi'oposod  Ihilo  (ihange  Rocoivod  From 
Momhnrs.  FartieijHinIs.  or  Oihors 

No  written  comments  were  either 
solicited  or  received. 

III.  Dale  of  Ffi'ectiveness  of  the 
Projiosttd  Rule  Change  and  Timing  for 
(Commission  Action 

The  foregoing  rule  change  hits  become 
effective  jinrsutint  to  .Section 
l‘l(l))(3)(A)(ii)  of  the  Act.'"  At  tiny  time 
within  tit)  days  of  the  filing  of  the 
jtrojiosed  rule  change,  the  (Commission 
siimmttrily  may  tenijionirily  snsjiend 
such  rule  chitnge  if  it  a])])eiir.s  to  the 
(Commi.ssion  that  such  tiction  is 
necessary  or  ii|)])ro|)riiite  in  the  jnihlic 
interest,  for  the  jtrotectioii  of  investors. 
t)r  otherwise  in  furtherance  of  the 
|)ur|)oses  of  the  Act.  If  the  (Commission 
takes  such  fiction,  the  (Commission  shall 
institute  jtroceedings  to  determine 
whether  the  jtrojtosed  rule  should  be 
a])])roved  or  di.sa|)|)roved. 

IV.  Solicitation  of  (Comments 

Interested  jtersons  are  invited  to 
siihmit  written  data,  views,  and 
arguments  itoncerning  the  foregoing, 
including  whether  the  jtrojtosed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

Hlocironic  (ionnnonts 

•  Use  th(!  (Conmnssion’s  Internet 
comment  form  [lUtpd/ww’w.soc.gov/ 
ridos/sro.shlnd)-.  or 

•  .Send  an  (iinail  to  rnlo- 
(:onnn(mts@soc.gov.  Hlea.se  include  File 
Nmnher  .SR-Hhlx-2{)1 3-1  7  on  the 
subject  line. 

■'  S(u-  supra  niilo  I.S. 

"■  t.-i  IL.S.C.  7Ks(l))(:t)(,\)(ii). 
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I^apar  (MiniiK^nts 

•  Send  j)a))(!r  comnuMit.s  in  tri])li{:at(; 
to  Flizaljoth  M.  Miirphv.  Secndarv, 
Socurilios  and  I’^xchangc  (loinmi.ssion, 
100  F  Street  NF..  Wa.shington.  DC 
20540-1000. 

y\ll  .siil)mi.s.si()ns  .should  reler  to  I’ile 
Niiml)er  SR-lddx-2013-1  7.  This  hie 
iumil)er  sliould  lx;  ineludiMl  on  tlu; 
subject  line  if  email  is  us(!d.  To  help  the 
(ioiumissiou  ])roc(;ss  and  revi(!\v  vour 
coiuuieiits  more  efficieutlv.  pUxise  u.se 
only  one  method.  The  (iommissiou  will 
|)ost  all  comments  on  the  (iommissiou's 
Internet  Web  site  (htlp://\\’\\’\v.se(:.gov/ 
nilas/sro.shtnil).  Coi)ies  of  the 
snhmi.ssion,  all  suhseciuent 
amendments,  all  writttm  statemimts 
with  res])ect  to  the  ])roposed  rule 
change  that  are  filed  with  the 
Commi.ssion,  and  all  written 
communications  relating  to  the 
])roi)osed  rule  change  hetw(;en  the 
(iommi.ssion  and  any  person,  otluu'  than 
those  that  may  he  withheld  from  the 
])nhlic  in  accordance  with  the 
provisions  of  5  IJ.S.C.  552.  will  he 
available  for  Web  sit(5  viewing  and 
printing  in  the  Commission’s  Fnhlic 
Reference  Room.  100  F  Street  NF.. 
Washington.  DC  20540.  on  official 
husin(!ss  davs  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (iopies  of  such 
filing  al.so  will  h(!  available  for 
insp(;ction  and  co])ying  at  tlx;  ])rinci|)al 
office  Rhlx.  All  comments  receiv(xl  will 
Ix!  posted  without  change:  the 
(iommi.ssion  does  not  edit  personal 
identifying  information  from 
snhmi.ssions.  You  .should  .submit  only 
information  that  vou  wish  to  make 
available  publicly.  All  submissions 
.should  refer  to  File  Number  SR-Phlx- 
2013-17,  and  should  he  submitted  on  or 
Ixdbre  March  22,  2013. 

l''()r  llu!  tx)inmissi()n.  I)v  tlx;  Division  of 
'I'rading  and  Markets,  ])ursnant  to  d(;l(;gat(!d 
aiilhority. 

Kevin  M.  O'Neill. 

Dapiitv  Srrrald/v. 

If'R  Dec.  2()i:)-l)47!)r)  I'iled  2-28-i:C  ani| 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68976;  File  No.  SR- 
NASDAQ-201 3-029] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Routing  Fees  to  C2 

Ixilirnarv  2,5,  2013. 

Pursuant  to  Section  1 0(h)(1 )  of  the 
Securities  lixchange  Act  of  1934 
(“Act”),'  and  Rule  19h-4  thereunder,- 
notice  is  herehv  given  that  on  Fehruarv 
12.  2013.  The  Ny\SDAQ  St(x:k  Market" 
LLC  (“NASDAQ”  or  “Fxchange”)  filed 
with  the  Securities  and  Fxchange 
(Commission  (“SFC”  or  “Commission”) 
the  ])roj)osed  rule  change  as  described 
in  Items  1,  11,  and  III.  below,  which  Items 
have  been  prepared  by  NASDAQ.  The 
(Commission  is  publishing  this  notice  to 
solicit  comments  on  the  jiroposed  ride 
change  from  intere.sted  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

NASDAQ  ])ropo.se.s  to  amend  (Chaj)ter 
XV,  entitlixl  “()])lions  Pricing,"  at 
Section  2  governing  pricing  for 
NASDAQ  members  using  the  NASDAQ 
()])tions  Market  (“NOM”),  NASDAQ’s 
fac:ilitv  for  executing  and  routing 
standardized  ixpiity  and  index  ojitions. 
Specificallv.  NOM  jiroposes  to  amend 
its  Routing  Fees  to  the  (C2  Options 
Fxchange.  Inc.  (“(C2”). 

The  text  of  the  ])roposed  rule  change 
is  available  on  the  Fxchange’s  Web  site 
at  http:// 

WWW. ndscidq.cchmillstivet. coin,  at  the 
princ:i])al  office  of  the  Fxchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propo.sed  Rule 
(Change 

In  its  filing  with  the  (Commi.ssion,  the 
Fxchange  included  statements 
concerning  the  ])urpose  of  and  basis  for 
the  pro])o.sed  rule  change.  The  text  of 
these  statements  mav  he  examined  at 
the  places  siiecified  in  Item  IV  below. 
The  Fxchange  has  ])repar(xl  summaries, 
set  forth  in  sections  A,  B,  and  (C  below, 
of  the  most  significant  aspects  of  such 
statements. 


'  1.5  IL.S.C.  7«s(l))(l). 
-  17  CI  K  24(1.1  <ll)-4. 


A.  ScIf-IicgdldtoiT  Orgdnizdtion’s 
Statement  of  the  Purpose  of,  and  the 
Stdtdtory  Basis  for,  the  Proposed  Bale 
(ihange 

1.  Purpose 

NASDAQ  iirojioses  to  amend  its 
Routing  Fcxis  at  (Chapter  XV.  Section 
2(3)  of  the  Fxchange  Rides  in  order  to 
recoil])  costs  ajiplicahle  to  the  (C2 
Ojitions  fCxchange,  Inc.  (“(C2”)  that  the 
PCxchange  incurs  for  routing  and 
executing  orders  in  equity  options. 
Today,  the  Fxchange  calculates  Routing 
Fees  hy  as.sessing  certain  Fxchange  co.sts 
related  to  routing  orders  to  away 
markets  ])lus  the  awav  market’s 
transaction  fee.  'I’he  Fxchange  assesses  a 
SO. 05  ])er  contract  fixed  Routing  Fee 
when  routing  orders  to  the  NASDAQ 
OMX  PHLX  LL(C  (“PHLX”)  and 
NASDAQ  OMX  BX.  Inc.  (“BX  Options”) 
and  a  SO. 11  })er  contract  fixed  Routing 
Fee  to  all  other  options  exchanges  in 
addition  to  the  actual  tran.saction  fee  or 
rebate  |)aid  hy  the  away  market.  * 

The  fixed  Routing  Fee  is  based  on 
costs  that  are  incurred  by  the  Fxchange 
when  routing  to  an  away  market  in 
addition  to  the  awav  market’s 
transaction  fee.  For  exanqile,  the 
Fxchange  incurs  a  fee  when  it  utilizes 
Nasdai]  ()])tion.s  Services  LL(i  (“NOS”), 
a  memher  of  the  Fxchange  and  the 
Fxchange’s  exclusive  order  router. 
fiach  time  NOS  routes  to  away  markets 
NOS  incurs  a  clearing-related  cost  and. 
in  the  case  of  certain  exchanges,  a 
transaction  fee  is  al.so  charged  in  certain 
symbols,  which  fees  are  jiassed  through 
to  the  Fxchange.  The  Fxchange  al.so 
incurs  administrative  and  technical 
costs  associated  with  operating  NOS, 
memhershi])  fees  at  away  markets. 
Options  Regulatorv  Fees  (“ORF’s”)  and 
technical  costs  associated  with  routing 
o])tion.s. 

C2  recently  filed  a  rule  change  to 
amend  its  transaction  fees  and  rebates 


'Tiidiiv.  IIk!  Iiiinsaction  too  ass(!ss(!(l  l)v  ilia 
Rxclianyi!  is  Lasiul  on  llio  awav  markol's  actual 
Iransaclion  liuMir  itdiali?  fora  |)articiilar  inarkcl 
|>arti(:ipanl  al  llu;  Him;  llial  llm  or(l(;r  was  (!nl(;r(;(l 
into  llu;  Kxclianao's  Iradina  svsioin,  'I’liis  Iransaclion 
Ido  is  calcidalod  on  an  ordor-liy-ordor  basis,  sinci; 
dill(;ronl  awav  inarkols  cliarac;  dilldronl  anioimts.  In 
Iho  (;vonl  dial  llioro  is  no  Iransaclion  Idi;  or  robali; 
assos.sod  1)V  tlio  awav  inarkot.  tho  onlv  loo  assossod 
is  llio  lixod  Koiitin”  Foi;.  With  rospoci  to  llu;  r(;l)alo. 
llu;  lixchanyi;  pays  a  niarkol  parlicipani  llu;  r(;bal(; 
ollor(;d  bv  an  awav  marki;!  wlu;r(;  llu;ro  is  sneb  a 
r(;bato.  Anv  r(;bali;  availablo  is  nt;tti;d  aaainst  a  l(;o 
a.ss(;ss(;d  bv  llu;  Kxcbaniio.  Hu;  lixcban^o  is  not 
liroposiny  to  anu;nd  its  calculation  of  llu;  awav 
markofs  transaction  fi;(;  as  doscriliod  bor(;in. 

^  .See  NA.SI).\Q  Kulos  al  Cliaplor  \’l.  .Soclion  1 !((;) 
(Ordor  Kouliny). 

■'rlu;  Opiions  Cloariii';  Corporalion  (  "OCC") 
assos.sos  a  cloarino  lot;  of  .St). 01  por  contract  sido. 

.S'(;<;  ,Socurili(;s  Kxcbanf>i;  .Act  Koli;aso  No.  ()tlll2.5 
(Oclobor  111.  2012).  77  I'K  (kLIOK  (Octob(;r  Hi.  2012) 
(.SK-(X;C-2012-1K). 
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for  sim])le.'‘  non-complex  orders,  in 
(Mjuity  options  classcis  wliich  l)e(:aine 
operative  on  Fehrnarv  1.  2013.'  C2 
assesses  its  transaction  le(!s  hasiul  on  a 
forinnla  wherein  fecis  are  calcnlated  on 
a  per-conlracl  basis."  C,2  pavs  rel)ates 
l)a.sed  on  a  Idnnnla  wlierein  rebates  are 
calcnlated  on  a  per-contract  basis.'* 
H(!cans(;  of  tins  recent  rnhi  change,  the 
Fxcbange  propos(!.s  to  amend  V.2 
Routing  Fees  to  jjrovide  transi)arency  to 
its  market  participants. 

riie  Exchange  proposes  to  amend  its 
non-Cinslomer  {i2  Routing  Fees  to  assess 
the  fixed  cost  of  SO. 11  per  contract  idns 
a  fiat  rate  of  SO.O.'j  j)!!!'  contract.  exce])t 
with  resj)ect  to  (iiistomers."’  With 
res|)ect  to  (histomers.  the  Exchange 
propo.ses  not  to  pa.ss  tin;  njbate  offered 
by  (>2.  as  is  the  case  today  for  Routing 
to  (]2  and  other  away  markets.  The 
Exchange  ])roposes  to  not  a.sse.ss 
(Customers  a  Routing  Fee  when  routing 
orders  to  (12.  This  is  similar  to  the 
manner  in  which  the  HATS  Exchange. 
Inc.  ("HATS")  prices  (instomer  orders 
routed  to  C2.' '  The  Exchange;  propo.ses 
to  .s|)ecificallv  note  the  amended  rates  in 
its  ride  text  in  order  to  simplify  (12 
Routing  Fees. 

As  with  all  fees,  the  Exchange  may 
adjust  these  Routing  Fees  in  res|K)nse  to 
com])etitive  conditions  by  filing  a  new 
|)ropo.sed  rnh;  (  hange. 

2.  .Statntorv  Hasis 

NA.SDAQ  believes  that  its  pro])osal  to 
amend  its  in  icing  is  cemsistiint  with 
.Section  ()(h)  of  the  Act  in  geniiral,  and 
flirt lu;rs  the  objectives  of  .Section  ()(h)(4) 

(l(!liiU!S  siiiipl(!  (inl(!rs  to  ((xcludir  K'l'I's  and 
ind(!Xi!s. 

'  .S(?c  .Sixairilins  Kxclianan  ,\i:l  Ridnasn  \i».  (iK7(12 
(laniiarv  :il.  lillia).  7K  I’R  Hliai  (t'l^liniai y  li.  aOKl) 

(.SK-ca-aoia-ood). 

iitilizns  llu!  I()ll()\\  in»  Innnula  to  calculati!  its 
transaclinn  to(;s:  Ca  BHO  Markt-l  Width  at  tinuM)l 
nxocutidii)  X  (Marknl  I’articipanI  Ral(0  x  .">0.  Tin;  (.2 
BHO  Mark>!l  Width  is  llu;  difhinaico  laMwiaMi  tin; 
(|tiolnd  Im!S|  (dl(!r  and  Ixrst  hid  in  nacli  class  on  (i2 
(lint  displayod  (i2  ask  prici!  ininns  llu;  displayed  02 
hid  price;).  The;  Mark(;t  l’artici|)anl  Rat(!s  are 
dilliinMil  ral«!s  IdrdiHertail  lype!s  otmarkt!l 
paiiicipants.  as  Idllnws:  Market  Participant  Rate:  02 
Marked-Maker  ao"..;  Pnhiie;  Onsteemejr  (Makeer) 
all  othesr  eirif^ins  .'il)‘’ii.  .Se-e-Oa's  Revs  .Se:h(!elnle. 

'02  niili/.eis  the;  lidhi\vin<;  lornnila  to  e:e)inpidi; 
rel)ale;s  letr  simple;.  non-e:eimple;x  Pnhiie:  (aiste>me;r 
orele;rs  in  all  eepdtv  eeptienis  e:lasse;s  that  reaneeve; 
liepnelitv  (i.e;.  takeers):  R(;l>at(;  -  (02  BBO  Marke;t 
Wielth  at  time;  ol  e;xea:utiein)  x  (()rele;r  .Size; 

Midtiplie;!')  x  .">11.  'I'he;  oreler  size;  inidtipli<;r  is  as 
ledleiws:  1-10  e:eintrae:ts  will  he;  a(i"i>:  11-0(1 
e:e)ntrae:ts  will  he;  atl"..:  Ill0-2.a0  e:e(ntrae:ts  will  he; 
2(1"  .  anei  2.")1  pins  e:e)ntrae:ts  is  (l"n.  ’rhe;  maximum 
n;l);ete;  is  e:appe;el  at  S0.7.a  p(;r  e:e)ntrae:t.  .S'e'e'02's  |•'e;e;s 
.Se:h(;ehde;. 

"’Re;e:e;nt  prie:ine  e:hanee;s  hv  02  will  re;snlt  in  a 
maximum  t<;e;  etl  SO.K.a  pe;r  e:e)ntr<ie:t  leir  ne)n- 
Ousteime;r  e>reh;rs  e;xea:ute;el  at  0.2  anel  re;l)ate;s  eir  Ires; 
e;xe;e:ulie)ns  lor  (iuste)me;r  e)rele;rs  e;xe;e:nti;el  at  02. 

"  .Se-e;  .SR-BA'r.S-2()ia-OI2  (not  ve;t  pnl)lishe;el). 

1.1  II..S.O.  7«l(h). 


of  the  Act,' *  in  particnhir,  in  that  it  is 
an  ((ipiitahle  allocation  of  reasonable 
fees  and  other  charg(;s  iiinong  its 
Participants. 

The  Exchange  believes  that  its 
projiosal  to  ;miend  non-dn.stomer  ('2 
Routing  f’ens  from  actual  tran.saclion 
ch;irgi;s  to  <i  flat  rate,  in  .iddition  to  its 
fixed  cost,  is  reasomihle  hectmse  the 
current  C.2  Routing  Fees  are  not 
trans|)arent.  The  Exchange  h(;lieves  that 
a.sse.ssing  a  flat  rate  in  addition  to  the 
fixed  cost  assessed  by  the  Exchange  will 
jirovide  market  participants  certainty 
with  resjiect  to  C.2  Routing  Fees. 

Further,  each  destination  market's 
tran.saction  charge  varies  and  there  is  a 
co.st  incurred  by  the  Exchange  when 
routing  orders  to  awav  markets.  The 
co.sts  to  the  Exchange  include  clearing 
co.sts,  administrative  and  technical  costs 
a.ssociated  with  operating  NOS, 
memhership  foes  at  away  markets.  ORFs 
and  t(;chnical  costs  associated  with 
routing  options.  The  Exchange  believes 
that  the  proposed  non-(aistomer  C.2 
Routing  Fees  will  enable  the  Exchange 
to  recover  the  costs  it  incurs  to  route 
orders  to  02  in  addition  to  the  fiat  fee 
to  recoup  transaction  costs. 

The  Exchange  believes  that  its 
proposal  to  amend  the  non-O.nstomer  02 
Routing  Fees  from  actual  tran.saction 
charges  to  a  fiat  rate,  in  addition  to  its 
fix(;d  cost,  is  eipiitahle  and  not  nnfairlv 
discriminatorv  because  the  Exchange 
would  nniformly  as.se.ss  the  .same  C.2 
Routing  Fees  to  all  non-Onstomer 
market  particijiants.  Under  its  flat  fee 
strnctnre,  taking  all  costs  to  the 
Exchange  into  account,  the  Exchange 
may  ojierate  at  a  slight  gain  or  a  slight 
loss  for  orders  routed  to  and  executed  at 
0,2.  The  Exchange  believes  that  its 
jiroposed  Routing  Fees  for  routing  non- 
(instomer  orders  to  C.2  are  reasonable 
hecan.se  they  are  an  ajijnoximation  of 
the  maximnm  fees  the  Exchange  will  he 
charged  for  such  executions,  including 
costs.  As  a  general  matter,  the  Exchangt; 
heh(;ves  that  the  proposed  fees  will 
allow  it  to  recoup  and  cover  its  costs  of 
providing  routing  .services  to  02. 

The  Exchange  believes  that  its 
])ropo.sal  to  not  pay  a  rebate  to 
Oiistomers  and  as.sess  no  On.stomer 
Routing  Fee  is  reasonahh;.  (((piitahle  and 
not  unfairly  discriminatory.  The 
Exchange  hiilieves  that  the  |)ricing 
struct  lire  is  rea.sonahle  because, 
although  not  an  aiiiiroximation  of  the 
cost  of  routing  to  C.2,  On.stomer  ord(;rs 
will  still  receive  exiicntions  free  of 
charge,  whereas  all  other  non-(aistom(;r 
routed  ord(;rs  routed  to  0,2  would  he 
a.sses.sed  a  Routing  F(;e.  The  Exchange 
believes  that  the  ])ro|)o.sed  jiricing  for 

'  'l.l  U.-S.C.  7«l(l))(4). 


(ai.stomer  orders  is  eipiitahle  and  not 
unfairly  di.scriminatory  hecan.se  it 
would  aiijily  nniformly  to  all  Onstomer 
transactions.  Partici])ants  diisiring  the 
rebate  offered  by  0,2  can  route  orders 
directly  in  order  to  take  advantage  of  the 
rebate.  Market  participants  may  submit 
orders  to  the  l-ixchange  as  imdigihle  for 
routing  or  "DNR"  to  avoid  Routing  Fees. 

Further,  the  Exchange  believes  tliat  it 
is  eijuitahle  and  not  unfairly 
discriminatorv  to  assiiss  a  fixed  cost  of 
.SO.O.'i  jier  contract  to  route  orders  to 
NASDAQ  OMX  away  markets  (HX 
Options  and  PHEX)  because  the  co.st,  in 
terms  of  actual  cash  outlays,  to  the 
Exchange  to  route  to  those  markets  is 
lower.  For  example,  co.sts  related  to 
routing  to  HX  Options  and  PllLX  are 
lower  as  comjiared  to  other  away 
markets  because  NOS  is  utilized  by  all 
three  exchanges  to  route  orders.'-*  NO.S 
and  the  thr(;e  NASDAQ  OMX  ojitions 
markets  have  a  common  data  center  and 
staff  that  are  responsible  for  the  day-to- 
day  operations  of  NOS.  Hecanse  the 
three  exchanges  are  in  a  common  data 
c(;nter.  Routing  Fees  are  reduced 
hecan.se  co.stlv  exjien.siis  related  to.  for 
example,  telecommunication  lines  to 
obtain  connectivity  are  avoided  when 
routing  orders  in  this  instance.  The 
costs  related  to  connectivitv  to  route 
orders  to  other  NASDAQ  OMX 
exchanges  are  de  minimis.  When 
routing  ord(;rs  to  non-NA.SDAQ  OMX 
exchanges,  the  Exchange  incurs  costlv 
connectivitv  charges  related  to 
telecommunication  lines  and  other 
related  costs  when  routing  orders.  The 
Exchange  believes  it  is  rea.sonahle. 
eipiitahle  and  not  unfairly 
discriminatorv  to  pass  along  savings 
realized  by  leveraging  NA.SDAQ  OMX's 
infrastructure  and  scale  to  market 
particijiants  when  those  orders  are 
routed  to  HX  Options  and  NOM.  It  is 
imijortant  to  note  with  resiiect  to 
routing  to  an  away  market  that  orders 
are  routed  based  on  price  first.*'’  The 
Exchange  will  route  orders  to  away 
markets  where  the  Exchange's 
dis.seminated  hid  or  offer  is  inferior  to 
the  national  best  hid  (best  offer] 
(“NHHO”)  jirice."' 

H.  S(^lf-Ii(^giil(it()rv  ()r<>(ini/.(iti()n's 
Stdtanicnt  on  Buvdon  on  (k)mpolition 

The  I'ixchange  does  not  believe  that 
the  projiosed  rule  change  will  impose 
any  burden  on  comiietition  not 
nece.ssarv  or  ajijiropriale  in  furtherance 

"  .SV;c  ( ',liapl(;i’  VI.  .Si;(:li()n  1  1  ot  llu;  NA.SDAQ  and 
B,\  Options  Ruins  and  I’lilx  Ruin  l()»l)(m)(iii)(A). 

'  ’.SVn  N,\.SI),\Q  Ruins  at  (:lia|)l(;r  XII  (Options 
Ordnr  l’rot(;c:tion  and  l,o(:k(;d  and  (a()ss(;d  Mai  k(;t 
Rnli;s). 

"'.S’n<-  .NA.SDAQ  Ruins  at  Ohapt(;r  VI,  .Si;(:lion 
1  l(n)  (Ordi;r  Routing). 


13930 


Federal  Register / Yol.  78,  No.  41 /Friday,  March  1,  2013 /Notices 


of  the  |)uri)ose.s  of  the  Act.  The 
I'Nchange  l)elieve.s  that  the;  rule!  change 
would  allow  the  Exchange  to  recoiij)  its 
costs  when  routing  orders  designated  as 
available  lor  routing  by  the  market 
jjarticipant  to  (^2.  Farticipants  may 
c.hoose  to  mark  tin;  ord(;r  as  ineligible 
for  routing  to  avoid  incurring  tluise 
fees.  Today,  other  o])tions  exchanges 
also  assess  similar  lees  to  recoup  costs 
incurred  by  the  Exchange  to  route 
orders  to  away  markets.  'I’he  Exchange 
rout(!s  orders  to  away  markets  where  the 
I'ixchange's  disseminated  hid  or  offer  is 
inferior  to  the  national  best  hid  (best 
offer)  (“NBBd")  price  and  based  on 
pric(!  first."* 

Tlie  Exchange  optaates  in  a  highly 
c:ompetitive  market,  c:omj)rised  of 
eleven  exchanges,  in  which  mark(!t 
partii:i])ants  can  easilv  and  readilv 
direct  order  flow  to  c:ompeting  venues  if 
they  deem  fee  levels  at  a  particular 
venue  to  he  excessive.  Accordingly,  the 
f(!es  that  are  assessed  by  the  Exchange 
mu.st  remain  competitive  with  fe(;s 
charged  by  other  venues  and  tluirefore 
must  continiKi  to  he  reasonable  and 
ecluitahly  allocated  to  those;  Bartici])ant.s 
that  opt  to  direct  orders  to  the  Exchange 
rather  than  ce)m])eting  venues. 

(L  Sclf-Hcguldiorv  ()r<’(iniz(iti()n’s 
Stdldiiidni  on  (jonddonts  od  the 
Pvoposod  Hdid  (Jh(m<^o  Rocnivod  Frodi 
M(;dtl)(d's,  R(diic:i})(dits.  or  (Mliors 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
(hmimi.ssion  Action 

The  foregoing  rule  change  has  become 
effective  jjursuant  to  Section 
lt)(hK3KA)(ii)  of  the  Act."’  At  any  time 
within  (it)  days  of  the  filing  of  the 
proposed  rule  change,  the  Ck)mmission 
summarily  may  tem])orarily  suspend 
such  rule  change  if  it  appears  to  the 
Commi.ssion  that  such  action  is 
nece.ssarv  or  appro])riate  in  the  public 
interest,  for  the  protection  of  inve.stors, 
or  otherwise  in  furtherance  of  the 
purpo.ses  of  tin;  Act.  If  the  Commission 
takes  such  action,  the  Commission  shall 
institute  proceedings  to  determine 
whether  the  ])roposed  rule  should  he 
a])])rov(;d  or  disa])proved. 

IV.  Solicitation  of  Coininonts 

lnter(;sted  persons  are  invit(;d  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  pro])o,sed  rule 
change  is  consi.stent  with  the  Act. 

'Ud. 

.S’fjf?  sii/yrd  not(!  I.t. 

15  U..S.(;.  78s(l))(3)(A)(ii). 


(knnments  may  he  submitted  by  any  of 
the  following  methods; 

Hhudrodic  (k)ddd(;dls 

•  Use  tin;  (kimmission’s  Internet 
comment  form  (lUtpd/www  .soc.gov/ 
ri I los/sro.sh / m/) ;  or 

•  .Send  an  email  to  rido- 
(:odddodis@sdo.dov.  Please  include  File 
Number  SR-NASl)AQ-2()13-()2‘)  on  the 
subject  line. 

Pd])or  (hddd<dds 

•  .Send  ])aper  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  .Secretarv, 
.Securities  and  Exchange  Commi.ssion, 
lot)  E  Street  NE.,  Washington.  1)(] 
20.'549-l()‘)(). 

All  suhmi.ssions  should  refer  to  File 
Number  .SR-NA.SDAQ-2()1 3-029.  This 
file  number  should  he  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  ])lease  use 
only  one  method.  The  Commission  will 
])o.st  all  comments  on  the  (kimmission’s 
Internet  Web  site  (http-J/ww'w.soc.dov/ 
I'dlos/sro.shtdd).  Cojiies  of  the 
submission,  ail  ,sul)S(;(]U(;nt 
amendments,  all  written  .statem(;nt.s 
with  respect  to  the  i)ro|)osed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  l)(;tween  tin; 
('.ommission  and  any  per.son,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .*1  II..S.C.  .'j.*j2,  will  ht; 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Refer(;uce  Room,  100  F  .Street  NE.. 
Washington.  DC  20.'j49,  on  official 
business  days  between  the  hours  c)f 
10:00  a.m.  and  3:00  p.m.  (Copies  of  such 
filing  also  will  he  available  for 
ins])ection  and  cojyving  at  the  princi])al 
office  of  NASDAQ.  All  comments 
received  will  he  ])osted  without  change: 
th(;  (k)mmis.sion  do(;.s  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  oidv 
information  that  you  wish  to  make 
available  puhliclv.  All  submissions 
should  refer  to  File  Numher  .SR- 
NA.SDAQ-201 3-025),  and  should  he 
submitted  ou  or  hefon;  March  22,  2013. 

I''{)r  the  (leniinissioii.  I)v  llu;  Division  of 
'I'rading  and  Mai'k(!ls.  |)nrsnanl  to  d(;l(;gal(;d 
aulliorilx’.-" 

K(;vin  M.  O’Neill, 

Deputy  Saendary. 

H'K  Ocic.  2()i;i-()4747  I'iliul  2-2«-i:C  H:45  ain| 
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DEPARTMENT  OF  STATE 

[Public  Notice  8208] 

Culturally  Significant  Object  Imported 
for  Exhibition  Determinations: 

“Portrait  of  Francesco  I  d’Este” 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  ItKi.*!  (79  .Stat.  9«.'5;  22  II..S.C. 
24.'i9).  Executive  Order  12047  of  March 
27,  15)78.  the  h’oreign  Affairs  Reform  ami 
Restructuring  Act  of  15)5)8  (112  Slat. 

2081 ,  (it  seep:  22  IJ.S.C.  O.'lOl  note,  at 
.ser/.).  Delegation  of  Authority  No.  234  of 
October  1,  15)95).  Delegation  of  Authority 
No.  230-3  of  August  28,  2000  (and.  as 
ajiprojH'iate,  Delegation  of  Authority  No. 
2,'57  of  A])ril  I.*!.  2003),  1  hereby 
determine  that  the  object  to  he  included 
in  the  exhibition  “Portrait  of  Francesco 
1  d’Este,”  im])orted  from  abroad  for 
fenijiorarv  exhibition  within  the  United 
.States,  is  of  cultural  significance.  The 
object  is  imported  jmrsuant  to  a  loan 
agreement  with  tin;  foreign  owner  or 
custodian.  1  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
object  at  The  Metro])olitan  Mu.seum  of 
Art,  New  York,  NY.  from  on  or  about 
April  l.*j.  2013.  until  on  or  about  )uly  14. 
2013.  and  at  po.ssihle  additional 
exhibitions  or  venues  yet  to  he 
determined,  is  in  the  national  interest. 

I  have  ordiired  that  Public  Notice  of 
these  D(;terminations  he  published  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  object,  contact  )ulie 
.Sim])son,  Attorney-Adviser,  Office  of 
the  Legal  Adviser.  U..S.  Department  of 
.State  (telephone;  202-032-0407).  The 
mailing  address  is  U..S.  Department  of 
.Stale.  .SA-.'j,  L/PD,  Fifth  Floor  (.Suite 
.'51103).  Wa.shington,  DU  20.'522-0.'50.'5. 

Dal(;(l:  I'Miruary  22.  2013. 

).  Adam  Kn;li. 

Prineipul  Deputy  Assist(dit  Secreturv.  Buveuu 
of  Edueutionul  and  (hdturul  Affairs. 
Department  of  State. 

|FK  Doc.  2(n;i-()47!)K  MIcmI  2-2H-i:t:  8:45  iim| 
BILLING  CODE  4710-05-P 
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DEPARTMENT  OF  STATE 

[Delegation  of  Authority  No.  348] 

Delegation  by  the  Secretary  of  State  to 
the  Assistant  Secretary  for 
International  Security  and 
Nonproliferation  of  Authority  To 
Submit  Certain  Matters  to  Congress 
Regarding  Implementation  of  the 
Additional  Protocol 

Hv  virtue  oi  llie  authority  ve.sted  in 
me  as  Secretary  of  State,  including 
Section  1  of  the  State  Department  Basic 
Antliorities  Ac;t.  as  amended  (22  ll.S.Ci. 
2(>.'i1a).  the  United  States  Additional 
Protocol  Act.  Public  Law  1()?)-4()1  (the 
Act),  and  Set:tion  3  of  Executive  Order 
1 34.18.  dated  Fehruarv  4.  2()()8.  1  hereby 
delegate  to  the  Assistant  ,S(u:retarv  for 
International  Security  and 
Nonproliferation,  to  the  extent 
authorized  by  law.  the  authority  to  make 
determinations,  certifications, 
notifications,  and  reports  to  the 
(’.ongress  pursuant  to: 

(1)  Sections  2.11. 2.12.  213.  272.  and 
271  of  the  Act:  and 

(2)  Paragrajihs  2.  4.  1.  (i.  and  7  of 
.Section  3  of  the  .Senate  Resolution  of 
Advice  and  Oonsent  to  Ratification  of 
the  Protocol  Additional  to  the 
Agreement  between  the  United  .States  of 
America  and  the  International  Atomic 
Ihiergy  Agency  for  the  Ajiplication  of 
.Safeguards  iu  the  United  .States  of 
America  (.Senate  Resolution). 

Any  act.  executive  order,  regulation  or 
procedure  subject  to.  or  affected  bv.  this 
delegation  shall  be  deemed  to  be  such 
act.  executive  order,  regulation,  or 
procedure  as  amended  from  time  to 
time.  Notwithstanding  this  delegation  of 
authority,  the  Secretary,  the  Dejmty 
.Secretarv.  the  Dejuitv  .Secretarv  for 
Management  and  Resources,  and  the 
Under  .Secretary  for  Arms  Control  and 
International  .Securitv  mav  at  anv  time 
exerci.se  any  authority  or  function 
delegated  bv  this  delegation  of 
authority. 

This  Delegation  of  Authority  does  not 
amend,  super.sede.  or  affect  the  validitv 
of  any  other  delegation  of  authority 
dealing  with  submission  of  re|)orls  to 
the  Congre.ss.  This  delegation  of 
authority  shall  he  published  in  the 
Federal  Register. 

Daliul:  I’Uiniarv  i:{.  2()i:{. 

)ohn  r.  Kerry. 

Sn(  Tff  I  an '  of  Stall;. 

|FK  Doc.  :i0i;i-()470K  I-ihid  KM.S  ain| 
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DEPARTMENT  OF  STATE 

[Public  Notice  8210] 

Designation  of  Malang  Wazir,  Also 
Known  as  Wall  Mohammed,  Also 
Known  as  Malang  Jan,  as  a  Specially 
Designated  Global  Terrorist  Pursuant 
to  Section  1(b)  of  Executive  Order 
13224,  as  Amended 

Acting  under  the  authority  of  and  in 
accordance  with  section  t(h)  of 
Executive  Order  13224  of  .September  23. 
201)1.  as  amended  by  1-ixecntive  Order 
13208  of  )uly  2,  2002.  and  Exticulive 
Order  13284  of  )annarv  23,  2003.  1 
hereby  determine  that  the  entity  known 
as  Malang  Wazir.  also  known  as  Wall 
Mohammed,  also  known  as  Malang  jan. 
committed,  or  poses  a  significant  risk  of 
committing,  acts  of  terrorism  that 
threaten  the  .security  of  U.,S.  nationals  or 
the  national  security,  foreign  ])olicy.  or 
economy  of  the  Unit(;d  .States. 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
"jnior  notice  to  persons  determined  to 
he  subject  to  the  ()rd(!r  who  might  have 
a  constitutional  ])resence  in  the  United 
.States  would  nnider  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  ability  to 
transfer  funds  instantamionslv."  1 
determine  that  no  jjrior  notic;e  needs  to 
he  ])rovided  to  any  |)erson  subject  to  this 
determination  who  might  have  a 
con.stitutional  [iresence  in  the  United 
.States,  because  to  do  so  would  render 
imdfectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  he  ])uhlished  in  the 
Federal  Regi.ster. 

Dated:  l-'el)riiarv  20.  2013. 

)(»hn  F.  Kerry, 

Sacrclarv  of  Stata. 

II  K  Doc.  2(n:i-04«l  1  Filed  2-2K-i:i:  H:4,S  anil 
BILLING  CODE  4710-10-P 


DEPARTMENT  OF  STATE 

[Public  Notice  8209] 

Designation  of  Commander  Nazir 
Group,  Also  Known  as  Mullah  Nazir 
Group,  as  a  Specially  Designated 
Global  Terrorist  Pursuant  to  Section 
1(b)  of  Executive  Order  13224,  as 
Amended 

Acling  under  the  authority  of  and  in 
accordance  with  .section  1(h)  of 
Executive  Order  13224  of  .Sejitemher  23, 
2001.  as  amemhul  by  lixticutive  Order 
13208  of  )uly  2.  2002,  and  Executive 
Order  13284  of  )anuary  23,  2003,  1 
hereby  determine  that  the  entity  known 
as  (iommander  Nazir  Cronji,  akso  known 
its  Mnlliih  Nazir  Croup,  committed,  or 


poses  a  significant  risk  of  committing, 
acts  of  terrorism  that  threaten  the 
security  of  U..S.  nationals  or  the  national 
.security,  foreign  polii:y,  or  economy  of 
the  United  .States. 

Consistent  with  the  determination  in 
section  10  of  FNecutive  Order  13224  that 
‘■])rior  notice  to  persons  determined  to 
he  subject  to  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
.Stat(!s  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  ability  to 
transfer  funds  instantaneouslv."  1 
determine  that  no  prior  notice  needs  to 
he  provided  to  any  ])erson  subject  to  this 
determination  who  might  have  a 
constitutional  presence  in  the  United 
.States,  because  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notic;e  shall  he  ]mhlished  in  the 
Federal  Register. 

Dated:  l‘’el)ruarv  20.  2013. 

John  F.  Kerry, 

Si;<:r(;lar\’  of  Stall;. 

|FK  Doc.  2()i:i-l)4»l4  Filed  2-2H-1;):  »:4.’)  am| 
BILLING  CODE  4710-10-P 


DEPARTMENT  OF  STATE 

[Public  Notice  8211] 

Designation  of  lyad  ag  Ghali,  Also 
Known  as  lyad  ag  Ghaly,  as  a  Specially 
Designated  Global  Terrorist  Pursuant 
to  Section  1(b)  of  Executive  Order 
13224,  as  Amended 

Acting  under  the  authority  of  and  in 
accordance  with  section  1(h)  of 
Executive  Order  1 3224  of  .Sejitemher  23, 
2tK)l.  as  amended  by  Executive  Order 
132(18  of  Julv  2,  2002,  and  Executive 
Order  13284  of  )anuary  23,  2003,  1 
hereby  determine  that  the  individual 
known  as  lyad  ag  Ghali,  also  known  as 
lyad  ag  Ghaly,  committed,  or  jio.ses  a 
significant  risk  of  committing,  acts  of 
terrori.sm  that  threaten  the  security  of 
U..S.  nationals  or  the  national  security, 
foreign  policv,  or  economv  of  the  United 
.States. 

(ionsistmit  with  the  determination  in 
section  10  of  Excu'.utive  Order  13224  that 
“prior  notice  to  jiersons  determined  to 
he  subject  to  tlu;  Order  who  might  have 
a  constitutional  presence  in  the  United 
.States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  hecau.se  of  the  ability  to 
transfer  funds  instantaneouslv."  I 
diitermine  that  no  jnior  notice  needs  to 
he  jnovided  to  any  jierson  subject  to  this 
determination  who  might  have  a 
constitutional  jiresence  in  the  United 
.States,  because  to  do  so  would  render 
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inefieclual  the  ni(!asur(!s  aiitliorizenl  in 
th(!  Order. 

't  his  notice  shall  he  ])nhlishe(l  in  the 
Federal  Register. 

Haled:  Mliniarv  20.  2013. 

I(»hn  F.  Kimtv, 

Sacral  (I  ry  of  Slot  a. 

H'K  Doc:.  2(n:i-()47‘l!)  Filccd  2-2»-i:i:  K:4.")  iim| 
BILLING  CODE  4710-10-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-201 3-0379] 

Agency  Information  Collection 
Activities;  Approval  of  a  Currently 
Approved  Information  Collection 
Request:  Financial  Responsibility  for 
Motor  Carriers  of  Passengers  and 
Motor  Carriers  of  Property 

agency:  Federal  Motor  C^arrier  Safety 
Administration  (FM(]SA).  DOT. 

ACTION:  Notice  and  recinest  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  ItMl.'), 
FMOSA  announces  its  j)lan  to  snhmil 
the  Information  Oolleclion  Request  (lOR) 
described  below  to  th(!  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  The  information 
collected  will  he  used  to  help  ensiin; 
that  motor  carriers  of  ])a.ssengers  anil 
pro])erly  maintain  ap])ro])riate  levels  of 
financial  resjionsihilitv  to  operate  on 
public  highways. 

DATES:  Please  send  your  comments  hv 
April  1.  2013.  OMB  must  receive  your 
comments  hv  this  date  in  order  to  act  on 
the  ICR. 

ADDRESSES:  All  comments  should 
reference  Federal  Docket  Management 
System  (FDMS)  Docket  Numher 
l‘’MC,SA-2()l  3-0370.  Interested  persons 
are  invited  to  submit  written  comments 
on  the  proposed  information  collection 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  (Comments 
should  he  addressed  to  the  attention  of 
the  Desk  Offii:er.  Department  of 
Transportation/Federal  Motor  Carrier 
.Safety  Administration,  and  sent  via 
electronic  mail  to 

oir(i_siil)mission@oinh.a()j).‘’ov.  or  faxed 
to  (202)  3‘).'j-(j074.  or  mailed  lo  the 
Office  of  Information  and  Regulatorv 
Affairs,  Office  of  Management  and 
Budget,  Docket  hihrarv.  Room  10102. 
72.')  17th  .Street  N\V.,  \Vashington.  D(] 
20.')03. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tura  Catling  and  Cerald  Folsom.  Ph.D.. 


Office  of  Registration  and  .Safetv 
Information,  Inuleral  Motor  Carrier 
.Safety  Administration,  West  Building, 
Olh  Moor,  1200  New  Jer.sey  Avenue  .SF.. 
Washinglon,  DCi  20.')00.  'reliqihone: 
202-3H.'>-240.'')/2412;  email 
tur(i.g(iiling@d()l.o()v  and 
aai'nld.folsoin@dot.aov. 

SUPPLEMENTARY  INFORMATION: 

Titla:  Financial  Responsihilitv  for 
Motor  Carrier  of  Pa.ssengers  and  Motor 
Carriers  of  Properly. 

OXin  (X)ntrol  Ninnhar:  2120-0008. 

Tyi)(;  of  licquast:  Revision  of  a 
current ly-a])proved  information 
collection. 

Baspondants:  Insurance  and  surely 
companies  of  motor  carriers  of  properly 
(Forms  MC.S-90  and  MC.S-82)  and 
motor  carriers  of  passengers  (I'’orms 
MCS-t)0B  and  MC:.S-82B). 

Hstimatad  Nunihar  of  Rospondonts: 
0.074. 

Hstinudad  Tima  par  Rasponsa:  The 
FMC.SA  estimates  it  takes  two  minutes 
to  complete  the  Endorsement  for  Motor 
(kirrier  Policies  of  Insurances  for  Public 
IJahility  or  three  minutes  for  the  Motor 
Carrier  Public  Liability  .Surety  Bond; 
and  one  minute  to  place  either 
docnmeni  on  hoard  the  vehicle  (foreign- 
domiciled  motor  carriers  only)  l40  (iFR 
387.7(f)|.  These  endor.sements  are 
maintained  at  the  motor  carrier's 
principal  place  of  business  |40  (iFR 
387.7  (iii)  (d)|. 

Expiration  Dido:  March  31. 2013. 

Fivquancv  of  Rf^sponsa:  Upon 
creation,  change  or  replacement  of  an 
insurance  policy  or  surety  bond. 

Estimated  Toted  Annaed  Rurdan: 
4,480  hours  1(3,874  annual  burden 
hours  for  Form  M(].S-90B,  Form  M(kS- 
00.  Form  MC.S-82B  and  Form  MC.S-82) 
+  (OOO  annual  burden  hours  for  ])lacing 
legible  copies  of  the  carrier's  Insurance 
Endorsements  or  .Surety  Bonds  in  the 
cabs  of  all  vehicles  o])erated  in  the 
United  .States)  =  4,480|. 

Background 

The  .Secretary  of  Tran,s])ortation  is 
responsible  for  implementing 
regulations  which  establish  minimal 
levels  of  financial  resiionsihilitv  for:  (1) 
For-hire  motor  carriers  of  pro])erty  to 
cover  ])uhlic  liability,  jiropertv  damage 
and  environment  restoration,  and  (2) 
for-hire  motor  carriers  of  passengers  to 
cover  public  liability  and  projierty 
damage.  The  Endorsement  for  Motor 
(Carrier  Policies  of  Insurance  for  Public 
Liability  (Forms  MC.S-OO/OOB)  and  the 
Motor  (Carrier  Public  Liahilitv  .Snretv 
Bond  (Forms  M(kS-82/82B)  contain  the 
minimum  amount  of  information 
neces.sary  to  document  that  a  motor 
carrier  of  pro])ertv  or  ])as.senger,s  has 


obtained,  and  has  in  effect,  the 
minimum  levels  of  financial 
res|)onsihility  as  set  forth  in  aj)j)licable 
regulations  (motor  carriers  of  property — 
40  CFR  387.0;  and  motor  carrier  of 
pas.sengers — 40  CFR  387.33).  FM(kSA 
and  the  public  can  verify  that  a  motor 
carrier  of  property  or  pas.sengers  has 
obtained,  and  has  in  effect,  the  re(|nired 
minimum  levels  of  financial 
res])on.sibility.  by  ii.se  of  the  information 
enclosed  within  the.se  documents. 

Paldic  (ionunants  Invited:  Yon  are 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including;  (1) 
Whether  the  ])roposed  collection  is 
necessary  for  the  FMCi.SA  to  ])erform  its 
functions;  (2)  the  accuraev  of  the 
estimated  burden;  (3)  ways  for  FMCSA 
to  enhance  the  iinality.  nsefnlness,  and 
clarity  of  the  collected  information;  and 
(4)  ways  that  the  burden  could  he 
minimized  without  reducing  the  quality 
of  the  collected  information. 

Issued  on:  l•'el)|■^larv  21. 2013. 

(>.  Kelly  Leone, 

Assoaiota  Adininistrolor  far  Office  of 
Itasaorch  and  Infornuilion  Tacimolooy  And 
Ohiaf  Infornudion  ( Ifficar. 

IFK  Doc.  2()i:i-()47lil)  I'iled  2-2K-13:  »:4.S  iiin| 
BILLING  CODE  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  AB  991  (Sub-No.  IX)] 

Yellowstone  Valley  Railroad,  L.L.C. — 
Discontinuance  of  Lease  and  Trackage 
Rights  Operations  Exemption — In 
Richland,  Sheridan,  Roosevelt,  and 
Daniels  Counties,  Mont.,  and  McKenzie 
County,  ND 

On  Februarv  11. 2013.  Yellowstone 
Valley  Railroad.  L.L.U.  (YVRR) '  filed 
with  the  .Surface  Trans))ortation  Board 
(Board)  a  ])etition  under  40  U..S.O.  1().')02 
for  exemption  from  the  provisions  of  40 
U..S.C.  10003,  to  discontinue  YVRR's 
lea.se  o])eration.s  over  two  lines  owned 
by  BNSF  Railway  Company  (BNSF) 
between:  (1)  Miliqiost  43.0.  in  (Tane. 
Mont.,  and  milepost  78.0,  near 
.Snowden,  Mont.;  and  (2)  milepost  0.03, 
near  Bainville,  Mont.,  and  mile])ost 
100.3,  near  .Scobey,  Mont.  Additionally. 
YVRR  seeks  to  di.scontiniie  its  overhead 
trackage  rights  on  two  other  BN.SF  lines 
between:  (1)  Milepost  78.0,  on  the  BN.SF 
.Sidney  .Subdivision  near  .Snowden,  and 
milepost  0.03.  on  the  BSNF  Scobey 
.Snbilivision,  near  Bainville;  and  (2) 

'  Accdidin^  to  'I'N’KK,  its  iiiimii  wiis  lomicrlv 
Yollow.sUino  Viillcv  Kiiilrond.  Inc.  Saa  W’alco 
ll(>l<tiii^s — (.'(»/■/).  Family  'li'ansaclian.  I  D  3.")4:i!l 
(.STB  sor\  (ul  N(iv.  4.  21)1(1). 
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iiiilopost  (i.O.  near  (dcndivj!.  Mont.,  and 
milepost  ().().  at  Cllendivt!.-  Tlie  lines 
traverse  IJ..S.  Postal  Stn  vice  Zij)  (iodes 
.'>‘)212.  .')‘)221.  .'5;)222.  .')‘)22(i. 

.It):!;!!).  .'■)‘)242.  .'j;)247.  r)‘)2.''i4.  .')t)2.'57. 
.'■>‘)2.'i«.  .')‘)2(i:i.  and  .')n27(). 

In  2011.  YVRR  receivcul  authority  to 
discontinue  service;  between  milepo.st 
(i.O.  near  (Ilendive.  and  milepost  48.0.  at 
(irane.  ‘  For  that  reason.  YVRR  states 
that  it  no  longer  needs  the  overhead 
trackage  rights  south  ol  inilepost  (i.O. 
Accordingly.  YVRR  s(!eks  authority  to 
discontinue  those  rights  between 
milej)ost  (i.O.  near  (Mendive.  and 
milej)ost  0.0.  at  (ilendive. 

YVRR  seeks  to  discontinue  o])erations 
over  the  leased  lines  so  that  BN.SF'  can 
once  again  resume  operations  over  those 
lines.  Once  .service  is  discontinued  over 
the  leased  lines.  YVRR  states  that  it  will 
no  longer  have  any  need  for  the 
overhead  trackage  rights  between 
milepost  78. (i.  on  the  BN.SF"  .Sidnev 
.Suixlivision  near  .Snowden,  and 
mihijjost  0.08.  on  the  BN.SF  .Scohi;v 
.Snl)(livision.  near  Bainville.  Alter  the; 
nuiuesliul  di.scontinuanc:e  is  granted. 
YVRR  will  continue  to  ojxnate  as  a 
common  carrier  jMMforming  transload 
and  terminal  switching  o|)erations  on 
tracks  it  owns  in  Dore.  Nl)-* 

The  intenist  of  railroad  emplovties 
will  he  |)rotecte(l  by  the  ce)nditions  set 
forth  in  Oiv^’on  Short  Lino  Uuilroad — 
Ahondonmonl  Portion  (ioslnni  Branch 
Botwoon  Birth  (r  Anunon.  in  Biin^hain  Ir 
Bonnovillo  ('onntios.  Jd(du),  8()0  !.(;.(',. 

01  (1070). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemj)tion  j)roce(!ding 
j)ursuant  to  40  ll..S.(;.  l().'i()2(l)).  A  final 
decision  will  he  issued  hv  Mav  81. 
2018.''> 

Because  this  is  a  discontinuance  and 
not  an  ahandonment.  trail  use/rail 
hanking  and  |)uhlic  use  conditions  are 
not  appropriate.  .Similarly,  no 
(mvironmental  or  historic 
(locnmentation  is  nupiired  under  40 
CFR  ll().'5.(i(c)(2)  and  11 0.5. 8(h). 


-  Y\1{K  ii(:(|uii'iul  till!  Iniisi!  (i\  (!i'  tlii!  liiii!S  mul  llii! 
nvorluMil  tnu:ka"i!  ri"lits  in  200.5.  Sec  Yfllowstoiw 
\’(itlfv  It. II. — h'dnir  unit  Opcitition  /;.vciji/j/;on — 
l!.\SF  tty..  (•'0  34707  (.Silt  snrvnil  .St!pl.  1.  200.5). 

‘.S'lf  Yrllowslonc  Vdttfv  ll.ll.—Disconlinutinco  ol 
Scixicc  Exdmptidd — Id  Dt/tynod  add  lliclilddit 
Cdtys..  Mddt..  AH  <l<nX  (.STH  si!rvi‘il  Imiii  2K.  2011). 

•I'VKK  assorts  tliat  it  constnictod  those  tracks  as 
toain  tracks  whilo  leasing  tlio  linos  Iriini  HN.Sl''  and 
that  it  did  not  nood  Hoard  anthoritv  lor  this  project 
under  40  ll.S.C.  lOOOti. 

'  Y\’KK  asks  the  Hoard  to  act  expeditions!  v.  The 
carrier  teal's  that  it  will  soon  start  to  lose  eniplovees 
as  a  result  otthis  discontinuance  filing,  which  in 
turn  will  impair  its  ahilitv  to  pro\  ide  service. 


Anv  offer  of  fiiiiincial  a.ssistiince 
(OFA)  under  40  CFR  1 1.52.27(1))(2)  to 
subsidize  continmul  mil  service  will  he 
title  no  l;i(i;r  than  10  thiys  iifter  servict; 
of  a  decision  gnmting  the  jietition  for 
tixtonption.  l5<n;h  Ol'A  must  he 
iiccompiinied  by  the  filing  fee,  which  is 
current  Iv  .sid  at  .$1  .(iOO.  .See  40  OFR 
l()()2.2(f)(2.5). 

All  filings  in  res])onse  to  this  notice 
must  refer  to  Docket  No.  AB  ‘)01  (.Suh- 
No.  IX)  and  must  he  .sent  to:  (1)  .Surface 
Transportcition  Board.  80.5  E  .Strtiet  .S\Y.. 
Washiugtou,  DCi  2()42.8-0()()l ;  and  (2) 
Karl  Morell,  0.5.5  Fifteenth  .Street  N\V.. 
.Suite  22.5.  Washington,  Dd  2()()().5. 
Replies  to  the  ])etition  are  due  tm  or 
before  March  21, 2018. 

Persons  seeking  further  information 
concerning  discontinuance  procedures 
mav  contact  the  Board's  Office  of  Public 
Assistance,  (jovermnental  Affairs,  and 
C-om])liance  at  (202)  24.5-0288  or  refer 
to  the  full  ahandonment  and 
discontimumce  reguhitions  at  40  (d"R 
1 152.  Quttstions  concerning 
environmental  i.ssues  may  he  directtul  to 
the  Boiird’s  Office  of  Environmental 
Analysis  tit  (202)  24.5-()8().5.  lA.ssistance 
for  th(!  hearing  imiiiiired  is  available 
through  the  Federal  Inforniiition  Rehiv 
.Service  (FIRS)  iit  1-800-877-8880.1 

Bottl'd  decisions  and  notices  tire 
availtthle  on  our  Web  site  at 
w’w'w’.sth.dot.gov. 

Decided:  h’eliniiirv  2().  2018. 

By  (he  Board.  Rachel  D.  (’.titniihell. 

Director.  Office  of  Proceedings. 

Jtifrrev  Ilerzig, 

(iloamncc  (Uork. 

Il'K  One.  2lli;i-()47<i:!  Filed  2-2«-i:i;  0:45  am| 
BILLING  CODE  4915-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  EP  558  (Sub-No.  16)] 

Railroad  Cost  of  Capital — 2012 

AGENCY;  .Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  decision  in.stituting  a 
])roceeding  to  tletermine  the  railroad 
industry’s  2012  cost  of  capital. 

SUMMARY:  The  Board  is  in.stituting  a 
proceeding  to  determine  the  rtiilroad 
industry’s  cost  of  capittil  for  2012.  The 
decision  solicits  comments  on  the 
following  issues:  (1)  The  railroads’  2012 
current  cost  of  debt  cajiital;  (2)  the 


milroads’  2012  current  cost  of  preferred 
iHluity  ca])ital  (if  any);  (8)  the  railroads’ 
2012  co.st  of  common  etpiity  cajiitiil;  and 
(4)  the  2012  capital  .structure  mix  of  the 
railroad  industry  on  a  imirket  value 
basis.  (Comments  should  focus  on  the 
viirious  co.st  of  ctijiital  components 
listed  above  using  the  same 
methodologv  followed  in  Bail  road  (lost 
oj  Capital— 20 n,  EP  558  (.Stih-No.  15) 
(.STB  served  .Se])t.  18,  2012). 

DATES:  Notices  of  intent  to  ])artici])iite 
iire  due  by  March  20.  2018.  .Statements 
of  the  milroads  are  due  by  Aju  il  10. 
2018.  .Statements  of  other  interested 
persons  are  due  by  May  10,  2018. 
Rebuttal  statements  by  the  railroads  are 
due  by  May  81. 2018.' 

ADDRESSES:  Comments  may  he 
submitted  either  via  the  Board’s  e-filing 
system  or  in  the  traditional  paper 
format.  Any  person  using  e- filing  .should 
comjily  with  the  instructions  at  the 
E-FILINC  link  on  the  Board’s  Web  site, 
at  http://\\  \y\y.sth.dot.gcjv.  Any  iterson 
submitting  a  filing  in  the  traditional 
paper  forniiit  should  send  an  origiiiitl 
iind  10  copies  to:  .Surface  Transportation 
Boiird.  Attn:  Docket  No.  EP  558  (.Suh- 
No.  Ki).  805  1‘i  .Street  .S\Y.,  Washington. 
DC  20428-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pedro  Ramirez  at  (202)  24.5-0888. 
A.ssistiince  for  the  heiiring  impaired  is 
iiviiilahle  through  the  Federal 
Information  Relitv  .Service  (FIR.S)  at 
(800)  877-8880.  ' 

SUPPLEMENTARY  INFORMATION;  The 
Boiird’s  decision  is  jiosted  on  the 
Board’s  Web  site,  http:// 
wiYXY.sth.dot.^oY.  Copies  of  the  decision 
may  he  purchased  hv  contacting  the 
Board’s  Office  of  Public  A.ssistance, 
(lovernmental  Affairs,  anti  Compliance 
at  (202)  245-0288.  A.ssistance  for  the 
hearing  im])aired  is  available  through 
FIRS  at  (800)  877-8880. 

This  action  will  not  significantly 
affect  either  the  tpiality  of  the  huiniin 
environment  of  the  conservation  of 
energy  resources. 

Authority:  40  11..S.C.  l()7()4(ii). 

Decidtid:  l-’iiliniarv  2.5.  2013. 

B\'  till!  Boiird.  ChiiiriMaii  Elliott.  Viet! 
Chairman  Begein.in.  iind  Commissiont;!' 
Mnivey. 

ItdTrov  Ihii'/.ig. 

('Avaranoo  (Aork. 

Il'K  Dim;,  2(I1:M)472H  I'iliul  2-2f!-i:t;  H;45  ain| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[WC  Docket  No.  02-60;  FCC  12-150] 

Rural  Health  Care  Support  Mechanism 

AGENCY:  Federal  (^omiminications 

('.onnnission. 

action:  Idnal  rule. 

SUMMARY:  In  this  docunient.  the  Federal 
Coiniiiunications  (Commission  relorms 
its  universal  service  snj)]iorl  program  for 
health  care,  transitioning  its  exi.sting 
InteriKit  Acce.ss  and  Rural  Health  (Care 
Pilot  j)rograms  into  a  new.  efficient 
Healthcare  (Connect  Funil.  This  Fund 
will  expand  health  care  provider  access 
to  hroatlhand.  especially  in  rural  areas, 
and  encourage  the  creation  of  state  and 
nigional  broadband  health  care 
networks.  Access  to  broatlband  for 
medical  providers  saves  lives  while 
lowering  health  care  costs  and 
improving  jjatient  experiences. 

DATES:  Fffective  April  1. 2013.  exce])t 
for  added  .'>4.(»()1  (h).  .54.(531  (a)  and 

(c) .  .54.(532.  ri4.(533(c).  .54.(534(1)).  .54.(53(5. 
.54.(53‘)(d),  .54.(540(1)).  .54.(542.  .54.(543. 
.54.(54  5,  .54.(54(5  .  54.(54  7  .  54.(54  8(1)). 

.54. (57.5(d).  and  .54.(570.  and  the 
amendments  to  (5??  54.(5()3(a)  and  (h). 
.54.(5()0(d)(2).  .54. (51. 5(c).  .54.(51 0(a)(l )  and 

(d) .  and  54. (523(a).  which  contain  new  or 
modified  information  collection 
reciuirements  that  will  not  he  effective 
until  ap|)roved  by  the  Office  of 
Management  and  Hndget.  The  Fedeial 
(Communications  (Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
for  those  sections. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Oliver.  Wireline  Competition 
Bureau  at  (202)  418-1732  or  TTY  (202) 
418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synoi).sis  of  the  Commi.ssion's  Re|)ort 
and  Order  [Order]  in  \V(C  Docket  No. 
02-(5(),  F(C(C  12-150.  adopted  December 
12.  2012.  and  released  December  21. 
2012.  The  complete  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  husine.ss 
hours  in  the  F(C(C  Reference  Information 
(Center.  Portals  11,  445  12th  Street  .S\V., 
Room  (CY-A2.57,  Washington.  D(C  20.5.54. 
oral  the  following  internet  address: 
http ://h ra  11  n fnss . fee. go \ '/ edoes  p 1 1  hli e! 
ottaehnuiteh/l'CC- 1 2- 1  oOA  I  .doe.  'I’he 
document  may  also  he  purcha.sed  from 
the  (Commission's  duplicating 
contractor.  Best  (Coj))’  and  Printing,  Inc., 
445  12th  Street  SW..  Room  (CY-B4()2. 
Wa.shington,  D(C  20554.  telephone  (800) 
3  78-31(50  or  (202  )  8(53-2  8  93.  facsimile 


(202  )  8(53-2  8  98,  or  via  the  Internet  at 
http://\\\\\\’.hepi\veh.eoin. 

I.  Introduction 

1.  In  this  Order,  the  (Commi.ssion 
I'eforms  our  universal  .service  sui)i)orl 
|)rogram.s  for  health  );are.  transitioning 
our  exi.sting  Internet  Access  and  Rural 
Health  (Care  Pilot  programs  into  a  new. 
efficient  Healthcare  (Connect  Fund 
(Fund).  This  Fund  will  ex])and  health 
caie  provider  (H(CP)  acce.ss  to 
broadband,  especially  in  rural  areas,  and 
encouragt!  the  creation  of  slate  and 
regional  hroadhand  health  care 
networks.  Broadband  connectivity  has 
become  an  essential  part  of  21.sl  cenini  v 
medical  care.  Whether  it  is  used  for 
Iran.smitting  electronic  health  records, 
sending  X-rays,  MRls.  and  (CAT  scans  to 
specialists  at  a  distant  hospital,  or  for 
video  conferencing  for  telemedicine  or 
training,  access  to  hroadhand  for 
medical  providers  .saves  lives  while 
lowering  health  care  co.sts  and 
im])roving  ])atient  ex])ei'iences. 
Telemedicine  can  save  stroke  ])atients 
lasting  damage,  prevent  premature 
births,  and  provide  psvc:hiatric 
treatment  for  i)atient.s  in  rural  ai’eas. 
Fxchange  of  electronic  health  records 
(I'CHRs)  avoids  dui)licative  medical  tests 
and  errors  in  prescri])lions,  and  gives 
doctors  access  to  all  of  a  ])atient's 
medical  history  on  a  moment’s  notice. 
Teleheallh  a])])lications  save  IKCPs 
monev  as  well.  For  example,  a  South 
(Carolina  IKCP  consortium  funded  by  the 
(Commission’s  Rural  Ileallh  (Care  (RIKC) 
Pilot  Program  .saved  .Si 8  million  in 
Medicaid  costs  through  tele])sychiatrv 
provided  at  hosi)ilal  emergenev  roonis. 
Another  Pilot  project  in  the  Midwest 
saved  .Si. 2  millif)n  in  patient  transport 
co.sts  after  e.stahlishing  an  electronic 
intensive  care  unit  (e-l(ClI)  ])rogram. 

2.  This  (.)iY/er  builds  on  the  success  of 
the  RHC  Pilot  Program.  That  ])rogram 
demonstrated  the  im])ortance  of 
expanding  HCP  access  to  high-ca|)acily 
hroadhand  .services,  which  neither  the 
existing  RIKC  Telecommunications 
Program  nor  the  Inteiiiet  Acce.ss 
Program  have  successfully  achieved. 

The  Pilot  Program  akso  proved  the 
benefits  of  a  con.sortium-focu.sed 
|)rogram  design,  encouraging  rural- 
urban  collahoiation  that  extended 
beyond  mere  connectivitv.  while 
significantly  lowering  administrative 
costs  for  both  program  particij)ant.s  and 
the  Fund.  The  Pilot  Program  funds  50 
different  health  care  provider  hroadhand 
networks,  with  a  total  of  3.822 
individual  IKCP  sites,  (5(5  ])erceiit  of 
which  are  rural.  The  networks  range  in 
size  from  4  to  477.  and  have  received  a 
total  of  .$3(54  million  in  funding 
commitments,  to  he  .s|)read  out  over 


several  years.  Through  hulk  huying  and 
com])etitive  bidding,  most  IKCPs  in  the 
program  have  been  able  to  obtain 
hroadhand  connections  of  10  Mh])s  or 
more.  The  consortia  were  often 
organized  and  led  by  large  hospitals  or 
medical  centers,  which  contributed 
administrative,  technical,  and  medical 
resources  to  the  other,  smaller  1  KCPs 
providing  service  to  j)alients  in  inral 
areas. 

3.  Drawing  on  the.se  lessons,  the 

1  lealthcare  (Connect  Fund  will  direct 
Universal  .Service  Fund  (U.SF)  .su])port 
to  high-capacitv  hioadhand  services 
while  encouraging  the  formation  of 
efficient  state  and  regional  health  care 
networks.  The  new  Fund  will  give  IKCPs 
substantial  flexibility  in  network  design, 
hut  will  re(]uire  a  rigorous,  auditable 
demonstration  that  thev  have  chosen  the 
mo.st  co.st-effective  option  through  a 
competitive  bidding  j)rocess. 

4.  In  particadar,  like  the  Pilot  Program, 
the  Healthcare  (Connect  Fund  will 
permit  IKCPs  to  pui’chase  services  and 
construct  their  own  hioadhand 
infrastructure  where  it  is  the  most  cost- 
effective  option.  The  Healthcare 
(Connect  Fund  is  thus  a  hybrid  of  the 
,se|)arate  infrastructure  and  services 
programs  ])ro])osed  in  the  (Commission’s 
)uly  2010  \U)tiee  of  Proposed 
Piileinoking  (NPRM),  75  FR  4823(5, 
August  9,  2010.  The  self-construction 
option  will  only  he  available,  however, 
to  IKCPs  that  a])|)lv  as  ])art  of  consortia, 
which  can  garner  economies  of  scale 
unavailahle  to  individual  providers. 

With  these  safeguards,  and  based  on  the 
experience  of  the  RI  KC  Pilot  Program, 
we  expect  the  self-construction  oi)tion 
to  he  used  only  in  limited 
circumstances,  and  often  in 
combination  with  .services  j)urchased 
from  commercial  j)rovider.s. 

5.  Regardless  of  which  approach 
|)roviders  choo.se.  the  Healthcare 
(Connect  Program  will  match  two-for- 
one  the  cost  of  hroadhand  services  or 
facilities  that  they  use  for  health  care 
pur])oses.  recjuiring  a  35  percent  IKCP 
contrihution.  A  two-for-one  match  will 
significantly  lower  the  harriers  to 
connectivity  for  H(CP.s  nationwide, 
while  also  reijuiring  all  program 
particii)ant.s  to  pay  a  sufficient  share  of 
their  own  costs  to  incent  considered  and 
l)rudenl  decisions  and  the  choice  of 
cost-effective  hroadhand  connectivity 
.solutions.  Indeed,  with  the  level  of 
.sn])])orl  the  Healthcare  (Connect  Funrl 
provides,  and  with  the  other  reforms  we 
adopt,  we  expect  that  IKCPs  will  he  able 
to  obtain  higher  s])eed  and  better  (luality 
hroadhand  connectivity  at  lower  j)rices. 
and  that  the  value  for  the  IKSF  will  he 
greater,  than  in  the  exi.sting  RIKC 
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Tolecoinnuinications  and  IntcMiiot 
Access  Programs. 

().  Botli  rural  and  non-riiral  IKlPs  will 
he  allowed  to  partici])at(!  in  tin;  lunv 
])rogram.  hut  non-rural  providers  inav 
join  oidy  as  part  of  consortia.  Monnwer, 
to  (insure  that  all  consortia  keep  rural 
.service  central  to  llKiir  mission.  w(i  will 
r(!(jiure  that  a  majority  of  llu!  IK'.Ps  in 
(iach  consortium  nnuit  our  longstanding 
definition  of  rural  IKlPs.  although  we 
grandfather  those;  Pilot  ])roj(;cts  with  a 
lower  rural  percentage.  And  to  ensun; 
that  the;  program  maintains  its  focus  on 
smaller  IK'.Ps  that  .serve  predominantly 
rural  ])oj)ulations.  we  also  adopt  a  rule 
limiting  su])j)ort  to  no  more  than 
.S3().()()()  per  yi;ar  for  recurring  charges 
and  no  more  than  S7().()()()  for  non¬ 
recurring  chcirges  over  a  fiv(i-y(;ar  jieriod 
for  larger  HCPs — defined  as  h(jspitals 
with  400  htids  or  more. 

7.  VVe  also  ado])t  a  numher  of  reforms 
for  the  ftealthcare  Connect  Fund  that 
will  increase  the  efficiency  of  the 
])rogram.  both  hy  reducing 
administrative  costs  for  a])])licants  and 
for  Universal  Service  Administrativt; 
Company  (IJSAC).  and  hy  ado])ting 
measur(;s  to  maximize  the  Vidue 
obtained  hy  HCPs  from  everv  IJSl*' 
dollar.  In  j)articular.  we  take  a  niimher 
of  steps  in  this  Order  \o  sim])lifv  the 
a])])lication  proc(;ss.  both  for  individual 
1 ICP  aj)plicants  and  for  consortia  of 
lICP.s. 

8.  As  a  central  component  of  this 
Order,  we  akso  ado])t  express  goals  and 
p(;rformance  measures  for  all  the 
Commission’s  health  care  sup])ort 
m(;chanisms.  'I'he  goals  are  (1) 
increasing  acc(;.ss  to  hroadhand  for 
HCPs,  particularly  those  serving  rural 
ar(;as;  (2)  fostering  the  develo])menf  and 
deployment  of  hroadhand  health  care 
networks:  and  (3)  maximizing  the  cost- 
effectivemxss  of  the  ])rogram.  The.se 
goals  inform  all  the  choices  we  make  in 
this  Order.  As  we  impleimait  this  Order. 
we  will  coll(;ct  information  to  evaluate 
the  success  of  our  program  against  each 
of  tlu;se  goals. 

9.  Finally,  we  create;  a  new  Pilot 
Program  to  t(;st  wh(;ther  it  is  t(;chnicallv 
feasible  and  (;conomically  reasonable  to 
include  hroadhand  connectivitv  for 
skilled  nursing  faciliti(;s  within  the 
H(;althcare  Connect  Program.  TIk;  Pilot 
will  make  available  up  to  S.'iO  million  to 
In;  committed  ov(;r  a  thr(;e-year  jeeriod 
for  pilot  a])])licants  that  ])ro])o.se  to  u.se 
hroadhand  to  improve;  the  epiality  and 
(;fficie;ncy  of  health  care;  de;liverv  for 
skilled  nursing  facility  patients,  who 
.stand  to  benefit  greatly  from 
telemedicine;  and  ()th(;r  teleh(;alth 
a])plicati()ns.  We  e;xj)e;e;t  to  use;  the;  data 
gathered  through  the  Pilot  to  de;t(;rmine 
how  to  ])r()C(;e(l  on  a  permanent  basis 


with  respect  to  such  facilitie;.s.  which 
])re)vi(le;  hospital-like;  se;rvi(:(;.s. 

to.  We  note;  that,  with  this 
com])r(;he;nsiv(;  reform  of  the  RIKi 
program,  the  Commission  has  now 
re;fe)rme;d  all  four  USF  dislrihution 
programs  within  the;  ])a.st  thr(;e;  y(;iirs.  In 
.Se;i)temh(;r  201 0.  the;  Commission 
mo(le;rnize;(l  the;  .Schools  and  l.ihraries 
support  me;chani.sm  (F-rate)  for  the;  21st 
century.  im|)r()ving  hroiidhand  access. 
str(;am lining  admini.strative; 
r(;(]uire;m(;nts.  iind  teiking  me;asur(;s  to 
combat  waste,  fraud  anel  abuse;.  In 
October  2011,  the  Commission  adopted 
tnmsformational  reforms  of  the  high- 
co.st  program,  creating  the  (]onne;ct 
Am(;rica  and  Mobility  Funds  to  advance 
the;  deployment  of  fixed  and  mobile 
hroadhand  ne;tworks  in  rural  and 
under.served  ar(;as.  while;  putting  the 
high-cost  prognun  on  an  overall  budget 
for  the  first  time;  ever.  In  January  2012. 
the  Commission  transformed  the  low- 
income;  ])rogram.  taking  major  steps  to 
modernize;  the;  program  and  reduce; 
wiiste,  fraud,  anel  iihuse;.  In  (;iich  jerior 
instance;,  and  again  in  this  Order,  we; 
have  made;  our  touchstone  aligning  the; 
univ(;rsal  .se;rvice  ])rognuns  with  21st 
(:e;nturv  hroadhand  (le;m<m(ls.  while; 
imj)roving  e;ffi(:i(;ne:y,  accountahihtv. 
and  fi.scallv  re;s])onsihihtv. 

11.  Performance;  (ioals  and  Measures 

11.  (3e;ar  performance  goals  and 
me;asure;s  will  enable  the  Commi.ssion  to 
el(;te;rmine;  whe;th(;r  the  h(;alth  care 
universeil  .service;  su])])ort  m(;(:hanism  is 
h(;ing  use;(l  for  its  inte;n(l(;(l  ])ur])ose;  and 
whether  that  funding  is  accomjjhshing 
the;  intended  r(;sults.  In  the;  NPHM.  the; 
Commission  re;cejgniz(;(l  the  importance; 
of  (;stahhshing  m(;asurahle;  performance; 
goals,  stating  that  ‘‘|i|t  is  criticed  that  our 
efforts  focus  on  enhancing  universal 
service;  for  heedth  care;  jiroviders  ;mel 
that  suj)])ort  is  jeroperly  targe;t(;d  to 
achiewe;  (le;fin(;(l  goals.”  Establishing 
jjerformance;  goals  and  me;asure;s  also  is 
consi.stent  with  the;  Covernment 
Performance  and  R(;sidts  Act  of  1993 
(GPRA).  which  r(;e]uir(;s  f(;(le;ral  ag(;nci(;.s 
to  e;ngag(;  in  stnite;gic  planning  and 
])e;rfe)rmance;  m(;a.sur(;ment.  In  its  2010 
re;p()rt,  the  Covernment  Accountability 
Office;  (CAO)  also  (;m|)hasize;(l  that  the 
Commission  should  ijrovide;  the  RHC 
su])])ort  m(;e:hanism  with  “a  solid 
pe;rformane:e;  maniige;me;nt  foundation” 
by  ‘‘(;st;ihli.shing  e;ff(;ctive  ])e;rf()rman(:(; 
goals  <111(1  measures,  and  planning  and 
conducting  effective;  ])r()gr<im 
evaluations.” 

12.  Dniwing  on  the  Commission’s 
e;xpe;ri(;n(:(;  with  the  existing  RHC 
])rograms  and  the  Pilot  Program,  and 
tia.sed  on  the  record  developed  in  this 
proe:(;e(hng,  we;  adojit  the  following 


jierformance;  goals  for  the;  h(;alth  care; 
univ(;rsal  service  su])port  me;chani.sm 
(both  for  the;  RHC  Te;le;communicatie)ns 
Prognun  and  the;  Healthcare;  Cemn(;e:t 
Fund),  which  reflect  our  ongoing 
commitment  to  pre;s(;rv(;  and  advance 
universal  service;  for  eligible  HCPs:  (1) 
Increa.se  acc(;ss  to  hroadhand  for  HCPs, 
particularly  those  se;rving  rural  are;as:  (2) 
foster  development  and  deployment  of 
hrocidhand  h(;alth  care;  ne;tworks:  <mel  (3) 
reduce  the;  burden  on  the;  IJ.SF  hv 
maximizing  the  cost-effect iv(;ne;ss  of  the; 
health  care;  support  me;chanism.  We;  also 
adopt  associated  performance 
measurements.  I'hroughout  this  Order. 
we  have  used  the;se;  goals  as  guidejiosts 
in  developing  the  H(;althcar(;  Connect 
Fund,  and  these  goals  also  will  guide 
our  action  as  we;  undertake  any  future 
reform  of  the;  Tel(;communications 
Program. 

13.  Using  the;  adoiited  goals  and 
me;asur(;s,  the  Commi.ssion  will,  as 
re;i]uire;(l  by  CPRA.  monitor  the; 
])e;rformance  of  the  unive;r.sal  service 
lie;alth  care;  sipeport  me;chanism.  If  the; 
program  is  not  me;e;ting  the;  |)e;rfe)rmance; 
goals,  we;  will  consider  corrective; 
actions.  Likewi.se.  to  the;  e;xte;nt  that  the; 
adopted  m(;a.sur(;s  do  not  he;l])  us  as.s(;ss 
program  i)e;rfe)rmanc(;.  we;  will  revisit 
them  as  well. 

A.  Increase  Aee(Kss  to  Ihoadband  for 
IIe(dth  Oare  Providers.  Pariieularly 
Tho.se  SinTin^  Hand  Areas 

14.  Coal.  We;  ado])!  as  our  first  goal 
incr(;a.sing  acce.ss  to  hroadhand  for 
HCPs.  particularly  those  serving  rural 
<ire;as.  This  goal  implements  Ce)ngr(;.s.s’.s 
dire;(:tive;  in  .section  2.^)4(h)  of  the; 
Communications  Act  tluit  the; 
Commission  "enhance  access  to 
advanced  telecommunications  .service;s 
and  information  .servict;.s”  for  eligible 
HCPs  and  to  provide; 
t(;le;(:e)mmunicati()ns  services  nec(;.ssarv 
for  the  j)rovi.si()n  of  health  care  in  rural 
cireees  <et  reites  reasonably  companehle;  to 
similar  .services  in  urban  ar(;as.  Acc(;.s.s 
to  the  hroadhand  ne;c(;.ssarv  to  suj)pe)rt 
telehealth  anel  He;alth  IT  ajjplications  is 
critical  to  improx  ing  the;  (piality  anel 
reducing  the  cost  of  health  care;  in 
America,  particularly  in  rureil  ar(;a.s. 
Hroadhand  (;n<ihl(;.s  the;  efficient 
e;xchange;  of  j)<itie;nt  emd  tr(;<itm(;nt 
information.  re(luc(;s  ge;ogra])hy  and 
time;  as  harri(;r.s  to  Ciire.  and  pre)vi(l(;.s  the 
foundation  for  the  next  g(;n(;rati()n  of 
health  innovation. 

1.“).  M(;a.sure;m(;nt.  We;  will  evaluate; 
progress  towards  our  first  go;il  by 
m(;a.suring  the;  extent  to  which  jnogram 
participants  are  .subscribing  to 
increasing  levels  of  hroadhand  service; 
over  time.  We;  also  plan  to  collect  data 
iihout  partieijeation  in  the;  He;althcar(; 
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(Connect  Fund  relative  to  the  iiniver.se  of 
eligible  participants.  We  also  will 
collect  (lata  about  the  bandwidth 
obtained  by  jiarticijiants  in  the  program, 
and  will  chart  the  increa.se  over  time  in 
higher  bandwidth  levels.  We  plan  to 
compare  those  bandwidth  levels  with 
the  minimum  bandwidth  recpiiremenls 
recommended  in  the  .VoZ/ono/ 

Ihoadhand  Plan.  March  Iti.  2010  and 
the  OBI  Tachnical  Paper.  August.  2010 
to  determine  how  11(3’  access  to 
broadband  evolves  as  technology 
changes  and  as  H(3’s  increasingly  adopt 
telemedicine  and  electronic  health 
records.  We  also  expect  to  measure  the 
bandwidth  obtaimnl  by  llCil’s  in  the 
different  .statutory  categories,  as  that 
information  is  not  administratively 
burdensome  to  collect.  'I’o  the  (;xt(;nt 
fcasihle.  we  also  will  eiuhiavor  to 
compare  the  bandwidth  obtained  by 
])articipant.s  in  the  ('.ommission's 
programs  with  that  used  hv  nou- 
participauts.  by  reiving  on  public 
.sources  of  information  lugarding 
broadband  usage  hv  the  health  care 
indu.stry,  and  by  comparing  tin; 
bandwidth  obtained  hv  new  j)articipant.s 
in  the  Ciommi.ssion's  programs  with 
what  tluiv  w(!re  using  ])nor  to  joining,  to 
the  extent  such  data  is  available. 

It).  H(3’  needs  for  higher  bandwidth 
connections  vary  based  on  tin;  tvpes  of 
teleluialth  a|)i)lications  used  hv  I  Kil’s 
and  hv  the  size  and  nature  of  tlieir 
medical  practices.  Hecause  of  this 
variation,  and  because  of  ])otential 
constraints  on  the  ability  of  1  Kil’s  to 
obtain  broadband  (due  to  cost  or  lack  of 
broadband  availability),  we  an;  not 
establishing  a  minimum  target 
bandwidth  as  a  means  to  nuiasure 
progress  toward  this  goal.  We  expect, 
neverthehiss,  to  compare  the  bandwidth 
obtained  by  HCil’s  with  the  kinds  of 
bandwidth  commonly  retpiired  to 
conduct  telemedicine  and  other 
tehdiealth  activities. 

17.  We  direct  the  Bnrciau  to  consult 
with  the  major  stakeholders  and  oth(!r 
governnunital  entities  in  ordm-  to 
minimizf!  the  administrative  burden 
placed  on  ap])licants  and  on  the  Fund 
Administrator  (currently.  lISA(i).  We 
akso  direct  the  Bureau  to  consult  with 
the  II.S.  Dej)artment  of  Health  and 
Unman  Services  (lllkS).  including  the 
Indian  Health  Service  (IlhS).  and  other 
ndevant  federal  agencitjs  to  ensure  the 
meaningful  and  non-hnrdensome 
collection  of  broadband  data  from  HHl’s. 
We  exp(!ct  to  follow  luialth  care  trends 
(such  as  use  of  FHRs  and  teleiiKulicine) 
and  to  coordinate,  to  the  extent  ])ossihle. 
our  mouitoring  efforts  with  other  federal 
agencies.  We  also  dinict  the  Bureau  to 
engage  in  dialogue  with  United  .States 
Dijpartment  of  Ihxdth  and  Human 


.Services  (HH.S)  regarding  whether  and 
how  to  incorporate  broader  health  care 
outcomes,  including  |)rovider.s' 
“meaningful  u.s(!’’  of  FHRs,  into  our 
performance!  goals  and  measnr(!s  in  the 
future,  consistent  with  our  statutory 
authority. 

18.  f'inally.  in  ord(!r  to  fnrth(;r  onr 
])rogr(!.ss  toward  miuiting  this  goal.  w(! 
also  direct  the  ll.SAU,  working  with  the 
Burciau  and  with  other  agenciiis.  to 
conduct  ontr(!ach  nigardiug  tlu! 

I  kialthcare  (ionuect  fkind  with  those: 
HUl’s  that  are  most  in  need  of 
hroadhanel  in  order  to  reach 
"meaningfid  u.se"  of  fdlRs  and  for  other 
health  care  pinposes. 

B.  Foster  Development  and  Deplovnient 
of  Broadband  Health  Hare  Networks 

It),  (ioal.  We  adopt  as  our  .seicond  goal 
fostering  development  and  deployment 
of  hroadhanel  health  care  networks, 
particularly  networks  that  include  HUPs 
that  serve  rural  areas.  ’I’liis  goal  is 
consistent  with  the  statutorv  objective  of 
section  2,')4(h),  which  is  to  enhance 
access  to  teleiconununications  and 
advanced  services,  especi.dly  for  health 
ciire  providers  seii  ving  rural  areas. 
Broadband  health  care  networks  also 
im|)r()ve  the  epiality  and  lower  the  cost 
of  hexdth  care  and  fostea’  innovation  in 
telehealth  applications.  |)articnhirly  in 
rural  areias. 

20.  Measurement.  We  will  evaluate 
])re)gre!ss  towards  this  .second  goal  hv 
measuring  the  extent  to  which  eligible 
HUPs  ])articipating  in  the  Healthcare 
Uonnect  Fund  are  conneuited  to  other 
HUPs  through  hroadhanel  health  care 
networks.  We  plan  to  collect  data  .ihont 
the  reiach  of  hroadhanel  health  care 
networks  supported  hv  our  programs, 
iucluding  connections  to  those  networks 
by  eligible  and  non-el igihle  H("P  sites. 
We  also  will  measure  how  program 
participants  are  using  their  hroadhanel 
connections  to  health  care  networks, 
including  whether  and  to  what  extent 
HUPs  are  engaging  in  telemedicine, 
exchange  of  FHRs,  partici])ati()n  in  a 
health  information  exchange,  remote 
training,  and  other  telehealth 
a])])licati()n.s.  Acce.ss  to  high  speed 
hroadhanel  health  care  networks  should 
hel])  facilitate  adoption  of  such 
a])])licatie)ns  hv  HU.Ps,  including  those 
HUPs  serving  ])atient.s  in  rural  areas.  We 
direct  the  Bureau  to  work  with  IkSAU  to 
impleiinent  the  rejjorting  reeiuiremeuts 
regarding  such  teleluialth  applications 
in  a  manner  that  im])()se.s  the  least 
])()ssihle  burden  on  particij)ants.  while 
enabling  ns  to  measure  progress  toward 
this  goal.  We  also  direct  the  Bureau  to 
coordinate  with  other  federal  agencies 
to  ensure  that  data  colleiction  minimizes 
the  burden  on  IK'.Ps.  which  mav  alreadv 


he  reepiired  to  track  similar  data  for 
other  health  care  regulatory  ])nr])()se,s. 

To  the  extent  feiasihle,  we  also  will 
endeiavor  to  compare  the  ext(!nt  to 
which  jjarticipauts  in  the  new  program 
are  using  telehealth  ap])li(:ati()ns  to  that 
of  non-participants,  relying  on  public 
sources  of  information  regarding  treiiuls 
in  the  health  care  indnstrv. 

C.  Maxiini/.e  Host-Effectivciness  of 
Program 

21.  ('loal.  We  adopt  as  our  third  goal 
maximizing  the  cost-effectiveness  of  the 
RH('.  universal  .service  hexilth  care 
support  mechanism,  therehv 
minimizing  the  f’und  contribution 
hurdeu  ou  consumers  and  businesses. 
This  goal  includexs  increasing  the 
administrative  efficiency  of  the  ])r()gram 
(thereby  conserving  Fund  dollars)  while 
accelerating  the  delivery  of  .su])])()rt  for 
hroadhanel.  This  goal  also  includes 
ensuring  that  the  maximum  value  is 
received  for  each  dollar  of  univer.sal 
.service  su])port  provided,  by  promoting 
lower  j)rice,s  and  higher  speed  in  the 
hroadhanel  connections  pnrcha.sed  with 
I-’iind  .suj)])ort.  In  addition,  we  .seek  to 
ensure  that  funding  is  being  used 
consistent  with  the  .statute  and  the 
objectives  of  the:  RHCi  .su])])()rt 
mechanism,  and  we  adopt  throughout 
this  Order  measures  to  help  ])n!veut 
waste,  fraud  and  abuse.  The  goal  of 
increasing  ])r()gram  efficiency  is 
consistent  with  section  2.')4(h)(2)(A)  of 
the  Ciomimmications  Act.  which 
reepiires  tlnit  support  to  IKiPs  he 
“eiconomically  reasonable.” 

22.  M(!a.snre!ment.  We:  will  evaluate 
progress  towards  this  goal  both  by 
measuring  the  administrative  eTficiency 
of  the  program  and  hv  measuring  the 
value  delivered  with  each  dollar  of  USF 
sni)port.  First,  we  will  measure  the  co.st 
of  administeriug  the  ])rogram  compared 
to  the  program  funds  disbursed  to 
reicipients.  lISACTs  co.st  to  administer 
the  3'elec()mmnnicatie)ns,  Internet 
Acceiss,  and  Pilot  Rfl("  jM'ograms  was 
nine  percent  of  total  funds  dishnr.sed  in 
calendar  year  2011,  the  highest  of  all 
four  universal  service  programs.  We 
may  measure  this  akso  in  terms  of  the 
percentage  of  administrative  expeiiises 
relative  to  funds  committed,  to  account 
for  the  fact  that  administrative  exp(!n.s(!s 
may  he  higher  in  years  in  which  USAfi 
processeis  a  large  nnmher  of  ap])licati()n.s 
for  multi-year  fundiug. 

23.  Second,  we  will  measure  the  value 
delivered  to  IKiPs  with  .snp])ort  from  the 
Healthcare  (Connect  Fund  hv  tracking 
the  pric(!.s  and  speed  of  the  hroadhanel 
connections  supported  by  the  ])rogram. 
As  we  found  in  the  Pilot  Program, 
consortium  applications,  in 
combination  with  comjjotitive  bidding 
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and  other  program  features,  lead  to 
lower  |)ri(:e.s  and  higluir  speed 
broadband.  As  we  did  in  tb(!  Pilot 
Kvohuilion.  DA  12-13.32,  W(!  expect  to 
measun;  tin;  pric(!s  and  speed  of 
connections  obtaiiuul  under  the 
I  lealtbcan;  (Connect  Fund  to  detennijie 
wb(!tber  this  goal  has  b(H;n 
accom])lisbed,  and  will  examine  similar 
data  from  the  Telecommunications 
Program.  In  addition,  we  will  monitor 
the  results  of  the  Administrator's  audits 
and  other  r(!ports  to  track  jjrognxss  in 
reducing  im])ro])(!r  j)ayments  and  waste, 
fraud  and  ahu.se. 

III.  Support  for  Hroadband 
(kmnectivity 

A.  Overview 

24.  In  this  Order.  w(?  create  a  new 
Healthc:are  Connect  I'nnd  that  will 
provide  universal  service  .su]jport  for 
Ijroadhand  connectivity  for  eligible 
llCPs.  As  designed,  the  new  program 
will  achieve  the  goals  we  have 
identified  above  for  the  reformed 
program:  (1)  Increasing  access  to 
broadband  for  MCPs,  including  those  in 
rural  areas;  (2)  fostering  the 
developiiumt  of  broadband  luxilth  care; 
networks  to  deliver  innovation  in 
tehdnuilth  a))])lication.s;  and  (3) 
maximizing  the  cost-effective  use  of  the 
Fund,  'rim  Ihnilthcare  Connect  k’niid 
rej)lace.s  the  current  RlKi  Internet 
Access  Program,  hut  the  RIlC 
Telecommunications  Program  nmiains 
in  ])lace. 

2.3.  Although  we  will  allow  the  filing 
of  both  individual  and  consortium 
a])i)lication.s,  a  primary  focus  of  the 
Healthcare  (Connect  Fund  will  he 
encouraging  the  growth  or  formation  of 
.statewide,  regional,  or  Tribal  hroadband 
health  care  networks  that  will  expand 
the  benefits  we  observed  in  the  Pilot 
Program.  Benefits  of  such  networks 
include  access  to  specialists;  cost 
savings  from  hulk  buying  capability  and 
aggregation  of  administrative  functions; 
efficient  network  design;  and  the 
transfer  of  medical,  technical,  and 
financial  nisources  to  smaller  HCPs.  We 
will  allow  non-rural  as  w(;ll  as  rural 
health  care  providers  to  participate  and 
r(!ceive  support  for  critical  network 
connections  if  thev  a])])lv  as  i)art  of  a 
consortium,  with  limitations  to  ensun; 
that  ])rogram  funds  are  u.sed  efficient Iv 
and  that  all  consortia  inclmh;  rural 
partici])ation. 

2(j.  In  the  the  (Commission 

pro])o.sed  to  c:reate  two  se])arate 
])rograms;  A  Health  Infrastructure 
Program  and  a  Broadband  .Services 
Program.  The  former  would  supjK)rt  the 
construction  of  H(CP-owned  broadband 
networks;  the  latter  would  support  the 


l)urcha.s(!  of  hroadband  servic(!s.  In  view 
of  the  r(;al  world  (;x|)eri(!nce  we  have 
gained  from  tin;  Pilot  Program  over  the 
intervening  two  ycxirs,  and  ha.sed  on  the 
extensive  record  in  this  docket  from  a 
broad  array  of  affect(;d  stakeholdtns.  we 
now  conclude!  that  the!  better  a|)|)roach 
is  to  adopt  a  single,  hybrid  |)rogram.  'I’lu! 
new  program  will  .sui)])ort  the  co.st  of  (1) 
broadband  and  other  advanceid  servieexs; 
(2)  upgrading  existing  facilities  to  higher 
bandwidth;  (3)  (Kpupment  necessarv  to 
create  networks  of  IKCPs,  as  well  as 
(!(iuipment  nece.ssarv  to  receive 
broadband  services:  and  (4)  IKCP-owned 
infrastructure  where  shown  to  he  the 
most  cost-effective  oj)tion.  3'he  hybrid 
approach  of  the  Healthcare  (Connect 
Fund  j)rovide.s  flexibility  for  IKCPs  to 
create  broadband  networks  that  best 
meet  their  needs  and  that  can  most 
readily  he  put  to  use  for  innovative  and 
effective  telehealth  applications,  while 
ensuring  funds  are  sj)ent  res])onsihlv 
and  efficiently.  I’lie  new  program  will 
r(!plac:e  the  current  Intermit  Access 
Program  and  ])rovide  continuing 
.su])j)ort  for  Pilot  Program  con.sortia  as 
they  exhaust  any  nimaining  funding 
already  committed  under  the  Pilot 
Program.  As  discusscul  in  th(! 
lmpl(!m(!ntation  Tinuiline  .section,  for 
administrative  conv(!nienc(!.  rural  IKCPs 
i:an  continm!  to  participate  in  the 
Intermit  Access  Program  during  funding 
V(!ar  21)  1 3. 

27.  We  expect  that  mo.st  I  KCPs  will 
choose  to  obtain  siii  vices  from 
commercial  jiroviders  ratluir  than 
construct  and  own  mitwork  faciliticis 
themselviis,  just  as  they  did  in  the  Pilot 
Program.  IKCP-owned  infrastructure  will 
he  .sup|)orted  under  the  llealthcani 
(Connect  Fund  only  when  the  HCCP  or 
HCP  consortium  demonstrates, 
following  a  com|)etitive  bidding  process 
that  solicits  bids  for  both  services  and 
c;on.struction,  either  that  the  needed 
hroadband  is  unavailable  or  that  the 
self-construction  approach  is  the  mo.st 
cost-effective  o])tion.  We  also  im])ose  an 
annual  cap  of  SI. 30  million  that  will 
ai)])ly,  in  part,  to  the  funds  available  for 
HCP  self-construction,  to  ensurii  that 
amphi  funding  will  rciinain  available  for 
IKCPs  choosing  to  obtain  services. 

28.  'I’o  j)romote  fiscal  responsihilitv 
and  cost-effective  ])nrc:hasing  decisions, 
we  adopt  a  singhi,  uniform  33  percent 

I KCP  ctiiitrihution  r(!(]uir(!im!nt  for  all 
services  and  infrastructuni  supported 
through  the  program.  lJ.se  of  a  single, 
flat  rate  will  facilitate  network 
ap])licati{)ns.  encourage  efficient 
network  design,  and  reduce 
administrative  expejises  for  applicants 
and  the  Fund.  In  nuiuiring  a  33  percent 
contribution,  we  balance  the  muid  to 
provide  api)roj)riate  incentives  to 


encourage  resource-constraimid  IKCPs  to 

jiarticipate  in  htialtli  care  broadband 

networks,  whihi  nKpiiring  HCPs  to  have 

a  sufficient  financial  stake  to  ensure  that 

tluiv  obtain  the  mo.st  cost-effective 

.scii'vices  possible!.  W(!  also  find  that  a  33 

piii’cent  contribution  re(|uirement  is  I 

economically  niaseiiiahle  and  fiscallv 

riisponsihle,  given  the!  .S4()()  million  caj) 

for  the  luialtli  can!  su])])ort  mechanism 

and  the  anticipated  (hnnand  for  program 

support. 

2‘).  We  adopt  the  Healthcare  (Conm!ct 
Fund  ])ur.suant  to  section  234(h)(2)(A)  of 
the  (Communications  y\ct.  which 
reepiires  the  Commission  to  ‘'establish 
com])etitively  neutral  rules  to  *  *  * 
enhance,  to  the  extent  technically 
feasible  and  economically  reasonable, 
access  to  advanced  telecommunications 
and  information  .services  for  all  public 
and  nonj)rofit  *  *  *  health  care 
providers.”  The  (Commission  relied  on 
this  statutory  authority  when  it  created 
the  Pilot  Program  in  2008  to  support 
IKCP-owned  infrastructun!  and  s(!rvice.s. 
including  Internet  access  services,  and 
the  (Commission  has  broad  discr(!tion 
regarding  how  to  fulfill  this  statutorv 
mandate.  In  Te\(is  Office  of  Public 
Vtilitv  Counsel  v.  FCiC,  the  llnit(!d 
.Stat(!.s  Court  of  Appeals  for  the  P'ifth 
(Circuit  u])hehl  the  (Cc)mmi.ssion’.s 
authority  under  section  234(h)(2)(A)  to 
provide  univ(!r.sal  .s(!rvice  sn|)|)ort  for 
“advanced  services"  to  both  rural  and 
non-rural  IKCPs. 

P.  A  Consortium  Approach  to  Creation 
of  Broadband  Ilecdth  (auv  Networks 

30.  The  flexible,  consortium-based 
approach  of  the  Pilot  Program  fosteriKl 
a  wi(h!  variety  of  health  care  broadband 
networks  that  enabled  better  care  and 
lowered  costs.  Drawing  on  our  Pilot 
Program  experience,  we  implement  a 
Healthcare  (Connect  Fund  that  will 
encourage  HCPs  to  work  together  to 
pr(!.serve  and  advance  th(!  dev(!lopment 
of  health  care  networks  across  the 
country.  The  measures  we  ado])t  will 
sim])lifv  the  application  ])rocess  for 
con.sortia  of  HCPs  and  afford  them 
flexibility  to  innovat(!  in  the  design  and 
u.s(!  of  their  networks,  recognizing  tlu! 
importance  of  enabling  smaller  H(CPs  to 
draw  on  the  m(!dical  and  t(!chnical 
ex|)erti.se  and  admini.strative  resources 
of  larger  1  KCPs. 

31.  W(!  conclude  that  non-rural  IKCPs 
may  ap])ly  and  r(!ceive  support  as  part 
of  con.sortia  in  thi!  Healthcare  (Connect 
ITind.  To  ensurt!  that  program  support 
continues  to  benefit  rural  as  well  as 
non-rural  IKCPs,  however,  we  reejuire 
that  in  (!ach  consortium,  a  majority  of 
IKCP  sites  (over  30  percent)  he  rural 
IKCPs.  We  akso  adopt  measures  to  limit 
th(!  amount  of  funding  that  flows  to  the 
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large.st  hospitals  in  the  country,  to 
ensure  that  lunding  remains  focused  on 
a  broad  cross  section  of  providers 
serving  smaller  communities  across 
America. 

32.  S(!parately.  we  describe  the 
s(!rvic(!s  and  ecpiipment  (digibh;  for 
support  {including  sm  vices  and 
(Hjuipment  necessary  for  networks),  and 
we  d(!scrilM!  the  funding  process, 
including  the  recpiirements  a])])lical)le 
to  consortia. 

I.  Key  Henefits  of  a  (ionsortinm 
Apj)roach 

33.  niscussion.  The  Pilot  Evoluotion 
docaimented  in  detail  the  benefits  from 
the  flexible  con.sortiiun-hased  approach 
used  in  the  I’ilot  Program,  including: 

•  Adniinislvativo  Cost  Savings: 
Ajiplying  as  a  consortium  is  simpler, 
cheaper,  and  more  efficient  for  the  llCPs 
and  for  the  Fund.  Under  the  con.sortium 
approach,  the  expenses  associated  with 
l)lanning  the  network,  applying  for 
funding,  issuing  RFPs.  contracting  with 
servic(!  ])roviders.  and  invoicing  are 
shared  among  a  numher  of  providers, 
(ionsortium  applications  akso  allow 
tl.SAC'.  to  ])roi:ess  applications  more 
(;ftu:ientlv. 

•  Accoss  to  Modical  S[)0(:ialists 
through  Tolvinodicino.  (’.onsortia  that 
include  both  lai'ger  imulical  ccmters  and 
memh(!rs  that  serve  im)r(!  sparsely 
populated  areas  enable  tin*  latter  to 
obtain  access  to  medical  specialists 
through  telemedicine,  thus  improving 
the  (piality  and  reducing  the  cost  of 
care. 

•  lAiudorsluj)  of  Consortia.  The 
organizers  and  leaders  of  manv  Pilot 
projects  classified  as  non-rural  entities 
under  the  (Commission’s  longstanding 
definition  of  rural  IKCP.s — especiallv 
hospitals  and  university  medical 
center.s — were  able  to  shoulder  much  of 
the  admini.strative  burden  as.sociate{l 
with  the  consortia,  therehv  henefiting 
smaller,  rural  MCCPs. 

•  Sourcas  of  Technical  Expertise. 
linger  sites  often  have  the  technical 
expcM’tise  necessarv  to  d(?sign  networks 
and  manage  the  IT  aspects  of  tlu; 
network,  and  also  often  have  gniater 
i!xpertise  than  smalhn'  j)roviders  in  rural 
areas  in  tehanejlicine.  electronic  luialth 
Hicords.  Health  IT.  computer  svstems. 
and  other  hroadhand  telehealth 
applications. 

•  Einancial  liesonrees.  Many  Pilot 
projects  depend  on  the  financial  and 
human  njsources  of  larger  sites  to  ah.sorh 
the  administrative  costs  of  ])articipation 
in  the  Pilot,  such  as  the  cost  of  planning 
and  organizing  applications,  applving 
for  funding.  |)re])aring  RFPs.  contracting 
for  services,  and  implementing  the 
projects. 


•  Efficienev  of  Network  Design. 
Network  design  in  many  cas(!s  has  been 
more  efficimit  and  hiss  costly  in  the 
Pilot  Program  than  in  the 
Telecommunications  Program,  because 
the  Pilot  Program  funds  all  public  and 
not-for-profit  lIUPs,  evem  those  located 
in  non-rural  areas.  Pilot  jjrojects  were 
able  to  (hisign  their  networks  with 
maximum  network  efficiency  in  mind 
b(!caus(!  fumling  is  not  negatively 
impacted  by  inclusion  of  non-rural  sites 
in  those  luilworks. 

•  Ilnik  Paying  Capahilitv.  (Consortium 
bulk  buying  cajiability,  when  combined 
with  compiititive  bidiling  and  multi¬ 
year  funding  commitments,  enabhul 
Pilot  projects  to  obtain  higher 
bandwidth,  lower  rates,  and  better 
.service  (luality  than  would  otherwise 
have  been  ])ossible. 

34.  ("ommenters  generally  sup])ort  a 
i;onsortium  approach  and  agree  that  it 
t:an  provide  a  numbm'  of  lunudits. 
including  better  pricing  and 
administrative  efficiency. 

3.').  In  light  of  these  benefits.  w(!  adojjt 
a  number  c)f  rules  to  encourage  IKCPs  to 
work  together  in  con.sortia  to  meet  their 
broadband  connectivitv  iuumIs.  We 
conclude  that  non-rural  IK  CPs  may 
particii)ate  and  rec(;ive  su])|)ort  as  part 
of  con.sortia.  with  some  limitations.  We 
also  adopt  a  "hybrid"  a])proach  that 
allows  con.sortia  to  rei;eive  su])])ort 
through  a  single  i)rogram  for  services 
and,  when;  necessarv.  self-construction 
of  infrastructure.  We  adopt  a  uniform 
IKCl’  contribution  pen:entage  ap])licable 
to  all  IKCPs  and  to  all  fuiuUul  co.sts  to 
simplify  admini.stration.  We  ado])t 
additional  measures.  We  make  sup]K)rt 
for  certain  co.sts  available  only  to 
con.sortia — e.g..  upfront  payments  for 
build-out  costs  and  indefeasible  rights 
of  use  (IRlJs).  ecpiipment  necessary  for 
the  formation  of  networks,  and  .self- 
con.struction  c:harge.s.  We  also  allow 
con.sortia  to  submit  a  single  a})])lication 
covering  all  members,  and  we  provide 
additional  guidance  based  on  Pilot 
Program  expca  ieiUK!  for  consortium 
a])plication.s.  Finally,  we  facilitate  grouj) 
buying  arrangements  by  i)roviding  for 
multi-year  commitments  and  allowing 
IKCPs  to  “o])t  into”  competitively  bid 
master  .service  agrecanents  previously 
a|)prov(!d  by  U.SACC  or  other  federal, 
stat(!.  Tribal,  or  local  government 
agencies,  without  umhagoing  additional 
competitive  bidding  solely  for  tlu; 
purpose's  of  Riceiving  Healthcare 
(Conn(;ct  Fund  su])|)ort. 

2.  Fligibility  To  Partici])ate  in  (Consortia 

3().  Discussion.  We  will  allow 
partici])ation  in  the  Hiadthcare  (Connect 
Fund  con.sortia  by  both  rural  and  non- 
rural  eligible  IKCPs,  but  with  limitations 


to  ensure  that  the  health  care  support 
mechanism  continues  to  scave  rural  as 
well  as  non-rural  needs  in  tin;  future. 

The  Pilot  Program  provided  su])])ort  to 
both  rural  and  men-rural  IKCPs  under 
.s(!ction  2.^)4(h)(2)(A).  which  diree;t.s  the 
(Commi.ssion  to  "enhance  *  *  *  access 
to  advanced  telecommunications  and 
information  services  for  a//  public  and 
n(ai-])rofit  *  *  *  health  care  |)rovider.s." 
As  till!  Fifth  (Circuit  has  found,  "the 
language  in  section  2.')4{h)(2)(A) 
demonstrates  (Congress’s  intent  to 
authorize  expanding  support  of 
‘advanceil  services.’  when  jiossible,  for 
non-rural  health  ])roviders.’’ 

37.  We  expect  that  including  non- 
rural  IKCPs  in  consortia  will  provide 
significant  health  care  benefits  to  both 
rural  and  non-rural  jiatients.  for  at  least 
three  reasons. 

•  First,  even  primarily  rural  networks 
benefit  from  the  inclusion  of  larger,  non- 
rural  IKCPs.  Pilot  projects  .state  that  rural 
IKCPs  value  their  connections  to  non- 
rural  HU-Ps  for  a  number  of  reasons, 
including  access  to  medical  specialists: 
help  in  instituting  telemedicine 
programs:  leadership:  admini.strative 
resources:  and  technical  expertise. 

Many  non-rural  IKCPs  in  the  Pilot 
Program  devoted  riisources  to  organizing 
consortia.  ])re])aring  ap])lications, 
designing  networks,  and  prejiaring 
reipiests  for  pro])o.sal  (Rh'I’s).  Had  these 
non-rural  IKCPs  not  been  eligible  for 
support,  they  might  not  have  been 
willing  to  take  on  a  leadership  role, 
which  in  turn  directly  enabled  smaller 
and  more  rural  IKCPs  to  ])articipate  in 
Pilot  networks.  The  participation  of 
non-rural  sites  has  also  led  to  better 
])rice.s  and  more  broadband  for 
participating  rural  IKCPs,  due  to  the 
greater  bargaining  jjower  of  consortia 
that  include  larger,  non-rural  sites. 

•  Second,  the  (Commission’s 
long.standing  definition  of  "non-rural” 
IKCl^s  encompa.sses  a  wide  range  of 
locales,  ranging  from  large  cities  to 
small  towns  surrounded  by  rural 
countryside.  Even  within  areas  that  are 
primarily  rural.  H(CPs  are  likely  to  be 
located  in  the  most  pojmlated  areas. 
Many  H(CP.s  that  are  technically 
cla.ssified  as  non-rural  within  our  rules 
in  fact  are  located  in  relatively  spar.sely 
])opnlated  areas.  For  example. 
Orangeburg  (County  (Clinic  in  Holly  Hill. 
South  (Carolina  (])opnlation  1.277),  a 
IKCP  participating  in  Palmetto  .State 
Providers  Network’s  Pilot  ])roject.  is 
characterized  as  non-rural.  The  large.st 
cities  closest  to  Holly  Hill  are 
(Charleston.  ,S(C.  and  (Columbia.  S(C. 
which  are  re.s])ectively  .'iO  and  (it)  miles 
away  from  Holly  Hill.  Moreover,  even 
those  hospitals  and  clinics  that  are 
located  in  more  densely  populated 
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towns  clirectlv  serve  rural  pojjulations 
Ixicaiise  they  are  tlu;  closest  IICP  for 
many  patients  who  do  live  in  tin; 
snrronnding  rural  ar(;as.  For  example, 
the  University  of  Virginia  Medical 
Uenler  is  a  major  referral  center  for 
manv  connlitis  in  rural  Appalachia. 

•  Third,  even  hos]nl;ils  and  clinics 
that  are  located  in  truly  nrhan  areas  are 
able  to  provide  significantlv  improved 
care  hv  joining  hroadhand  networks. 

The  Ualifornia  Telehealth  Network,  for 
ifxample.  states  that  it  “frcupientlv 
encounters  nrhan  health  care  ])roviders 
with  ])atient  i)opnlations  that  are  as 
isolated  from  ilinical  specialty  care  as 
jthel  most  rural  health  care  providers.” 
including  nrhan  Indian  UCiPs  who  could 
h{!tter  serve  Native  ])opnlations  through 
hroadhand-centenHl  technologies  such 
as  FHRs  and  telemedicine.  In  some 
areas  of  the  country,  even  "nrhan” 
commnnities  may  he  hundreds  of  miles 
away  from  critical  health  care  .services 
such  as  Level  1  Trauma  (kmters, 
academic  health  centers,  and  children's 
hospitals.  Like  HCFs  in  rural  areas. 
thc;.se  “nrhan”  community  hos])itals  may 
serve  as  “spoke”  health  care  faciliti(!s 
that  access  services  that  are  available  at 
larger  hos])ital  “hubs.”  Fligihle  public: 
and  not-for-profit  IK'.Ps  located  in 
commnnities  that  are  not  classified  as 
“rural”  thus  have  a  necul  for  accciss  to 
hroadhand  to  he;  able  to  (;ffectively 
deliver  h(;alth  care,  just  as  their  “rnnd” 
connt(;rparts  do. 

38.  Some  commenters  express 
concern  that  unlimited  non-rnral  HUP 
partic;ipation  might  jeopardize  funding 
for  rural  IKiPs  if  the  .S4(K)  million 
annual  program  cap  is  reached.  We 
ther(;fore  ado])t  thr(;e  sim])le  limitations 
that  should  helj)  ensure  a  fiscallv 
r(;s])onsihle  reformed  health  care 
jjrogram  without  unduly  restricting  non- 
rnral  partieijjation,  consistent  with  onr 
.statutory  mandate  to  eidiant:e  access  to 
advanced  servic(;s  in  an  “(;conomic:ally 
r(;asonahle”  manner.  First,  non-rnral 
HCPs  may  only  a])])ly  for  snjjport  as  ])art 
of  con.sortia  that  include  rural  HCPs; 
that  is.  they  may  not  submit  individual 
applications.  S(;cond,  non-rnral  UCPs 
may  receive  sn])])ort  only  if  they 
parlici])ate  in  consortia  that  include;  a 
majority  (more  than  .'iO  perc:ent)  of  sites 
that  are  rural  llCPs.  The  majoritv  rural 
r(;(]nirement  must  he;  r{;ached  by  a 
consortium  within  thr(;e  years  of  the 
filing  date  of  its  first  n;cpi{;.st  for  funding 
(Form  4()2)  in  the  ll(;althcare  Uonnc;ct 
Fund.  Third,  we  (;stal)lish  a  ca])  on  the 
annual  funding  available  to  (;ac:h  of  the 
larg(;.st  hos])itals  j)articij)ating  in  the 
program  (those  with  400  or  more  beds). 
Tlu;se  r(;(pnrements  will  encourage  the 
formation  of  health  care  natworks  that 
include  rural  HCPs.  while  generating 


administrative  and  pricing  efficicaicies 
as  well  as  significant  telemeilicine  and 
other  teh;h(;alth  hen(;fits. 

.30.  For  pnr|)os(;s  of  the  majority  rural 
r(;(]nin;ment.  we  “grandfather”  non- 
rnral  HCP  sites  that  have;  rec(;ived  a 
funding  commitment  through  a  IMlot 
project  that  has  ."iO  j)erc(;nt  or  mon;  non- 
rnral  HCP  sites  with  funding 
c:onnnitments  as  of  the  adoption  date;  of 
this  Order.  Such  non-rnral  HCP  sit(;.s 
may  continue  to  receive  support 
through  the  Healthcare  Conn(;e:t  Fund, 
hilt  nnl(;.ss  the  consortium  overall 
reaches  majority  rural  status  overall,  the 
project  may  add  new  non-rnral  1  K’P 
sites  only  if,  in  tlu;  aggregate,  the  new 
(/.e..  non-Pilot  project)  HCP  sites  remain 
majority  rural.  The  grandfathering  only 
ajiiilies  to  the  sites  that  have  receiveil  a 
Pilot  Program  funding  commitment  as  of 
the  adojition  date  of  this  Order,  and 
applies  only  .so  long  as  the 
grandfathered  non-rnral  HCP  site 
continues  to  jiarticipate  in  that 
con.sortinm. 

40.  We  recognize  that  large, 
metropolitan  non-profit  hosjiitals  are 
mon;  lik(;ly  to  provide  s])ecialized 
s(;rvice.s  and  expertise  that  IKiPs  and 
pati(;nt.s  in  h;s.s  iiopnlons  ari;as  (both 
rural  and  non-rnral)  mav  oth(;rwise  hi; 
unable  to  acce.ss,  and  that  may  serve  a 
lead(;rshi])  role  nnd(;r  which  thev 
|)rovid(;  significant.  oft(;n  nnreimhnrsed 
a.ssi.stance  to  other  HCPs  within  the 
network.  Thus,  we  .see  significant  value 
in  having  such  hosiiitals  jiarticiiiate  in 
health  care  hroadhand  networks.  At  the 
same  time,  however,  large  metropolitan 
hospitals  are  located  in  nrhan  areas 
where  hroadhand  is  tyiiically  less 
expensive  than  in  rural  areas,  (hven  that 
nniver.sal  service  funds  are  limited,  we 
expect  larger  hos])ital.s  to  structure  their 
participation  in  Healthcare  Connect 
Fund  consortia  in  a  way  that 
aiijnopriately  serves  the  goals  of  the 
health  care  jirogram  to  increese  HCP 
acce.ss  to  hroadhand  .services  and  health 
care  hroadhand  networks.  In  other 
words,  it  would  not  he  economicallv 
reasonable  to  ])rovide  support  to  larger 
hospitals  for  connections  they  would 
have  purchased  in  any  event,  outside  of 
their  jiarticipation  in  the  con.sortinm. 

41.  To  protect  against  larger  IKd’s  in 
non-rnral  areas  joining  the  |)rogram 
mer(;ly  to  obtain  sn|)])ort  for  jne-exisling 
connections,  we  r(;()nir(;  consortium 
a])])licant.s  to  de.scrihi;  in  their 
applications  the  goals  and  objectives  of 
the  ])ropo,sed  network  and  their  strategy 
for  aggregating  HCP  ni;eds.  and  to  n.se 
program  support  for  the  described 
])nri)os(;.s.  VVe  also  impose  a  limitation 
on  the  amount  of  funding  available  to 
large  metropolitan  hospitals,  while 
recognizing  that  it  is  unlikely  in  the 


near  term  that  large  urban  hosiiitals  will 
consume  a  disproportionate  amount  of 
funds  in  the  Healthcare  Connect  Fund. 
Wi;  re(|uire  that  under  the  Healthcare 
Coniu;ct  Fund,  a  non-rural  hosiiital  site 
with  400  or  mon;  licensed  jiatient  beds 
may  receive  no  more  than  S30.000  jier 
year  in  support  for  rec.urring  charges 
and  no  mon;  than  .S70.000  in  support  for 
nonrecurring  charges  ev(;rv  5  viiars 
under  the  Fund,  exclusive  in  both  ca.ses 
of  co.sts  .shar(;d  by  the  network.  For 
purpo.ses  of  this  limit,  we  “grandfather” 
non-rural  hosjiitals  that  have  received  a 
funding  commitment  through  a  Pilot 
])roject  as  of  the  adoption  date  of  this 
(h'der.  We  base  the  amount  of  these  cajis 
on  the  average  charges  that  were 
supiiorted  for  non-rural  hospitals  in  the 
Pilot  Program.  The  American  Hospital 
Association  (AHA)  defines  "large” 
hospitals  as  those  with  400  or  more 
staffed  patient  beds.  We  will  use  the 
AHA  classification  as  a  guide  for  our 
own  definition  of  a  “large”  hos])ital, 
which  is  anv  non-rural  hospital  with 
400  or  mon;  licen.sed  jiatient  beds. 

Based  on  our  exjierience  with  the  Pilot 
Program,  it  appears  that  the  va.st 
majority  of  Pilot  iiarticijiant  hospitals 
have  fewer  than  200  hi;ds.  Wi;  do  not 
anticipate.  then;fore.  that  tin;  funding 
caps  for  large  hospitals  that  we  adopt 
here  will  he  likely  to  affect  mo.st  of  the 
hosiiitals  that  are  likely  to  join  con.sortia 
in  the  Healthcare  Comu;ct  Fund.  We 
will  monitor  use  of  support  by  large 
hosiiitals  closelv  in  tlu;  new  program, 
and  if  it  ap])(;ars  that  such  hospitals  are 
utilizing  a  disproportionate  share  of 
program  funds  despite  our  cajis,  we  may 
consider  more  ex])licit  jnioritization 
rules  to  ensure  that  program  dollars  are 
targeted  to  the  most  cost-effective  uses. 
We  plan  to  conduct  a  further  proceeding 
to  examine  jiossihle  approaches  to 
jn  ioritizing  funding. 

42.  We  expect  that,  on  average,  the 
actual  numher  of  rural  members  in  the 
consortia  will  he  substantially  higher 
than  .'5 1  percent,  as  was  the  casi;  in  the 
Pilot  Program,  and  we  will  evaluate  this 
over  time.  We  will  not  begin  receiving 
aijplications  from  new  con.sortia  until 
2014,  and  based  on  our  experience  with 
the  Pilot  Program,  we  know  that  it  mav 
take  some  time  for  consortia  to  organize 
themselvc.;  .md  apjily  for  funding.  Wi; 
therefori;  (iirect  the  Bureau  to  ri;port  to 
the  Uommission  on  rural  particijiation 
by  September  l.'j,  201.').  If  we  observe 
that  the  trend  of  rural  jiarticipation  in 
the  new  |)rogram  does  not  appear  to  he 
on  a  comparable  path  as  wi;  observed  in 
the  Pilot  Program  (where  average  rural 
particijiation  n;ached  00  percent),  we 
will  open,  by  the  end  of  201.'),  a 
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jmjcoeding  to  i;x])e(iitioiislv  re-evaluate 
the  participation  retiuiremenl. 

43.  We  enii)hasize  tliat  the  limitations 
do  nc)1  |)revent  any  non-rural  11(1’  Irom 
IHirticifxitin}’  in  a  health  care  hroadhaiul 
network:  enti(i(!s  ineligible  lor  siip|)orl 
may  participate  in  mlworks  if  they  l)ay 
their  “fair  share”  [i.a.  an 
"un(li.sconnt(!d”  rate)  of  ndwork  costs. 
Non-profit  entities.  im:lu(ling  non-rural 
lid’s,  may  also  servt!  as  consortium 
haulers  (!ven  if  tluyv  do  not  r(!ceive 
universal  service  su])port. 

44.  in  light  of  the  limitations,  we  do 
not  anticipate  that  our  det:ision  to  allow 
both  rural  and  non-rural  lid’s  to  n!c;eive 
support  through  the  Healthcare  (lonnect 
Fund  will  cau.se  program  demand  to 
exceeil  the  .S4()0  million  cap  in  the 
fore.seeahle  future,  (ispecially  in  light  of 
our  decision  to  recpiire  a  Ik'S  ])ercent 
participant  contribution  and  our 
adoption  of  a  8150  million  annual  caj) 
on  support  for  upfront  j)ayments  and 
multi-year  commitments.  Furthermore, 
the  pricing  and  other  efficiencies  made 
possible  through  group  purchasing 
should  drive  {lown  the  cost  ol 
connections  as  .some 

rehicomm  unicat  ions  I’rogram 
participants  migrati!  to  the  llealthcan; 
(lonnect  f  und.  \V(!  will  closidv  monitor 
program  demand,  and  stand  prepared  to 
consid(;r  wluither  additional  ])rogram 
chang(;s  are  n(!C(!.ssarv.  includisig. 
establishing  ruhis  that  would  give 
funding  priority  to  c:ertain  llHl’s. 

3.  Fligihility  of  (irandfathered  Formerly 
"Rural'’  Sit(!s 

4.1.  In  )une  201 1 .  the  (iommission 
adopted  an  interim  rule  jMninitting 
j)artici|)ating  IKil’s  that  wcjre  located  in 
a  "rural"  area  inuh’r  the  definition  u.sed 
by  the  (Commission  before  )uly  1. 200.'). 
to  continue  being  treated  as  if  thev  w(!re 
located  in  a  "rural”  area  for  the 
l)urpose.s  of  determining  eligihilitv  for 
support  under  the  RIKC  program.  \Ve 
conclude  that  IKCl’s  that  w(!re  located  in 
"rural  anuis”  under  the  pre-)ulv  1.  200.') 
definition  u.sed  by  the  (Commission,  and 
that  were  participating  in  the 
(Commi.ssion’s  RIKC  program  hefon;  lulv 
200.').  also  will  In;  treated  as  “rural”  for 
purposes  of  the  new  Healthcare  (Conncict 
iumd.  Many  such  facilitiijs  ])lay  a  key 
role  in  providing  luxdth  care  .s(!rvic(!s  to 
rural  and  nanote  areas,  and 
discontinuing  di.scounted  services  to 
these  grandfathered  providers  could 
j(M)pardize  tlunr  ahilitv  to  continue 
offering  e.ssential  health  can;  services  to 
rural  areas.  Fxtending  eligihilitv  for 
the.se  grandfathered  fKCl’s  in  the 
llealthcan;  (Connect  Fund  helj).s  ensure 
that  the.se  valuahli;  services  are  not  lost 
in  areas  that  need  them,  and  thus 
ensures  continuitv  of  health  care  for 


many  rural  patients.  For  similar  r(;a.sons. 
we  al.so  have  grandfathercal  those  Pilot 
l)roject.s  that  do  not  have  the  majority 
rural  H(C1’  memhership  retiuired  of 
con.sortium  a])])licants  in  the  Healthcare; 
(Connect  l''und. 

(k  A  Hybrid  Infraslriicliirt;  and  Saiviccs 
Approcich 

4().  Discussion.  We  conclude  that  a 
hybrid  a))|)roach  that  su])port.s  both 
broadband  .servic(;.s  and,  wh(;n; 
necessary,  H(Cl’-con.struct(;d  and  own(;d 
fac:iliti(;s  as  part  of  m;tworks.  will  h(;st 
fulfill  our  goal  of  develojeing  hroadhand 
networks  that  (aiahh;  the  delivery  of  21.st 
century  health  care.  In  addition  to 
funding  HCP-owned  n(;twork  facilities, 
we;  al.se)  ine:luele;  as  an  es.sential 
e:e)mpe)ne;nt  e)f  this  hyhriel  approae:h  the; 
preevision  e)f  funeling  leer  e;eiuipme;nt 
ne;e;ele;el  te)  .su])])e)rt  netweerks  of  HCCl’s 
anel  the;  ))re)visie)n  eef  support  for 
u])graele;s  that  enable;  I  KCl’s  te)  e)htain 
higher  hanelwielth  e:e)nne;e:tie)ns. 

47.  We;  e;x])e;e:t  that  H(Cl’-e)wne;el 
infrastrue.ture;  will  hi;  most  u.si;ful  in 
pre)vieling  last-mile  hreeaelhand 
e:e)nne;e:tivity  whe;re;  it  is  e;urri;ntly 
imavailahle  anil  where;  e;xi.sting  .se;rvie:e; 
])roviile;r.s  lae:k  .suffie:ie;nt  ine:e;ntive;.s  to 
con.strue;t  it.  As  the;  Ame;rie:an  Heespital 
Asse)e:iatie)n  ohserveel:  "Although  many 
rural  jeroviilers  le;a.se;  leroailhand 
.se;rvii:e;.s,  some;  e:onstrue:tie)n  is  still 
ne;e;ele;el.  Fe)r  many  e)f  the;  A1  lA’s  rural 
me;mhi;r.s,  the;  ahilitv  to  eaisuri;  ae:e:e;ss  to 
‘la.st  mile;'  hreeaelhanel  e:onne;e:tions  to 
rural  he;alth  e:are;  faeiility  loe:ations  is  a 
funelamental  jereehlean  re;.strie:ling 
hroailhanel  ae;e;e;.s.s.”  We;  have;  le;arni;il 
that  whi;n  jerovielers  ;ire  uiiahle;  to  huilel 
a  hu.sine;.s.s  e:a.se;  to  e:e)n.strue:t  fihi;r  in 
rural  ari;a.s.  hist-mile  fihe;r  self- 
e;e)nstrue:tie)n  may  he  the;  eenlv  oi)tie)n  for 
a  H(CP  te)  get  the;  ri;e)uiri;el  e;e)nne;e;tivitv. 
We;  ne)te;  theit  e)thi;r  fe;ele;ral  preegram.s — 
sue:h  eis  the;  Breeeielhanel 
Te;le;e;e)mmunie:atie)ns  ()ppe)rtunitie;.s 
l’re)gram  (IFfOl’) — have;  ])roviele;el 
support  for  e;e)n.strue;tie)n  e)f  "miilelle 
mile”  fae:ilitie;s.  emel  if  IKCl’s  e:an  eehtain 
sipeport  fe)r  leist-mile  e:onne;e:tion.s  fre)m 
the;  He;althe:ari;  (Conne;e:t  Fimel,  lhe;y  can 
take;  ailvantage;  e)f  such  mielelle;  mile; 
hcii:khone;  ne;twe)rks. 

48.  l’re)vieiing  a  .se;lf-e:on.strue;tion 
o|)tion  will  alse)  pre)me)te;  e)urge)al  of 
i;n.suring  fi.se:iil  re:.s|)e)nsihilitv  emel  e:e)st- 
e;ffe;e;tive;ne;.ss  by  pl;ie;ing  eleewnweirel 
pre;.s.sure;  e)n  the;  hiels  for  .se;rvie;e;.s.  As  the; 
Ile;<ilth  Infeermation  Fxe:h;mge;  of 
Meentana  e)hse;rve;.s,  the;  eeptieen  te) 
e;e)nstrue;t  the;  ni;twe)rk  m:iy  e;e)nstr<iin 
prie:ing  e)ffe;re;el  hy  e;xi.sting  ])re)viile;rs, 
peirtieailarly  in  areeis  theit  lieive  little;  or 
ne)  e:e)mpe;litie)n.  When  an  RFP  ine:luele;.s 
both  a  servieies  anel  a  ,se;lf-e:e)nslrue;tie)n 
optie)!),  hiililers  will  kne)w  that  if  the; 


se;rvie:e;s  prie:e;s  hiel  are;  te)e)  high,  the; 

IKCl’s  e;an  e;he)o.se;  to  huilel  their  e)wu 
fae:ilitie;.s. 

45).  We;  aelo])t  .safe;gu!irii.s  to  ensure 
that  the;  .se;lf-e:e)n.strue:tion  ojetion  will  he; 
e;xe;rci.se;el  only  whi;re;  it  is  absolutely 
ue;e:e;ssiiry  te)  eneihle;  the;  IKCl’s  to  e)ht;iin 
the;  nee;ele;ei  hroeielhimel  e:e)nne;e:tivity. 

First,  the;  I  i(Cl’-owne;il  infrastrueiture; 
e)ptie)n  m;iy  he;  e;mi)le)vi;il  onlv  where; 
.si;lf-e:on.strui:tie)n  is  ele;me)n.strciteel  to  he; 
the  most  i:e).st-i;ffi;e:tive;  ojetion  after 
ia)mj)e;titive  hieleling.  We  reejiure  IISA(C 
e:are;fully  to  evalueite  this  showing; 
l),SA(C  alre;aily  hits  i;xperie;ne:e;  in 
e;valuating  ce)st-i;ffe;e:tive;ne.ss  for  large- 
si:;ile;  proje;e:t.s  from  the;  I’ileit  Preegram. 
(Ce)nse)rtia  intere;.ste;ei  in  pursuing  self- 
e:e)nstrue;lie)n  as  an  optieen  must  seelicit 
hiels  both  for  .servie:e;s  anel  for 
e:e)n.strue:tion,  in  the;  same  pe)ste;el 
Rieejuest  fe)r  Propee.sals  (suhmitteel  with 
Fe)rm  48 1).  so  that  they  will  he;  able  te) 
.she)w  either  that  ne)  ve;nele)r  has  hiel  to 
provieles  the;  re;eiue;ste;el  .se;rvie:e;.s.  or  that 
the;  hiels  leer  .se;lf-e:e)n.strue:tie)n  were;  the; 
me).st  e;e)st-e;fii;e:tive;  optieen.  RFPs  mu.st 
proviele;  suffieaent  eletail  so  theit  e:e).st- 
i;ffe;e:tive;ne;s.s  e:an  he;  e;valuate;el  ove;r  the; 
useful  life;  e)f  the;  fae;ility,  if  the; 
e;e)n.se)rtium  ])ursue;.s  a  .se;lf-e:e)n.strue:tion 
e)|)tie)n.  We;  alsei  ])e;rmit  IKCPs  that  have; 
re;e;e;iveal  ne)  hiels  e)n  a  .se;rvie:e;s-e)nlv 
posting  to  then  pursue;  a  .se;lf- 
e:onstrue:tion  option  through  a  .se;e:onil 
])e).sting.  We  iliscuss  the;  mea:hanie:.s  of 
the;  e;e)mpe;titive;  hieleling  pre)e:e;.ss  ami 
ele;li;gate;  to  the;  Hure;au  the;  authority  to 
])re)viele;  aelministrative;  guielane:e;  leer 
i:onelue:ting  the;  e:e)m])e;titive;  hieleling 
])re)e;e;.ss,  lor  the;  treatment  of  hvhriel 
(.se;rvie;e;s  anel  e;e)nstrue'.tie)n)  RFPs,  e;xe:e;.s.s 
eaipacity  anel  shareei  e;osts.  anel  otheer 
ne;e;e;s.sary  guiele;line;s  for  e;ffea:tive; 
e)])e;ratie)n  e)f  this  aspee.t  of  the 
He;idthcare;  (Conne;e;t  Funel. 

.')().  Seeconel.  by  setting  the;  eli.se:e)unt  at 
the;  same;  level  re;garelle;s.s  e)f  whe;the;r 
HCPs  che)e)se;  to  ])ure:hase;  hreeaelhanel 
si;rvie;e;s  from  a  preivieler  e)r  e:e)n.strue:t 
their  e)wn  fae:ilitie;s.  we;  ensure;  that  there; 
is  ne)  e;e).st  aelvantage;  te)  e:he)e).sing  self- 
e:e)n.strue:tie)n.  We;  reepiiri;  th.it  all  IKCPs 
pre)viele;  ;i  3.')  pe;re:e;nt  e;e)ntrihutie)n  te)  the; 
e:e)st  of  su])])orte;el  netweerks  anil  .servie;e;s, 
whie:h  will  hel])  ensure;  pruilent 
inve;stme;nt  elee:isie)ns.  Pilot  pre)je;e;t,s 
hiive;  stiiteel  that  ownershi])  of  newly 
ce)n.strue:te;el  iae;ililie;s  only  miike;.s 
e;e:e)ne)mie;  sen.se;  ibr  them  where;  there; 
lire;  gaps  in  availeihilitv.  Anel  iis  manv 
IKCPs  hiive;  stiiteel  in  this  pre)e:e;e;eling. 
IKCPs  are  genenilly  neit  interesteel  in 
owning  e)r  e)])e;rating  hreeaelhiinel 
iiie:ilitie;s,  hut  nither  are;  foe:u.se;el  e)n  the; 
eie;live;ry  of  he;iilth  e:are;. 

.')  !.  Finally,  we;  impei.se;  a  .Sl.'iO  milliem 
e:ap  e)n  the;  iinnual  funels  that  e:im  he; 
iille)e;ate;el  to  up-front,  ne)n-re;curring 
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costs,  including  IKiP-ownod 
infrastructure,  and  \v(!  re(]nire  that  non¬ 
recurring  costs  that  exce(!(l  an  average  of 
,$.')(),()()()  per  IKiP  in  a  consortium  !)(; 
proratcul  over  a  miniinnm  three-year 
p(!rio(l.  These  measures  will  helj)  ensure 
that  the  l-'iind  does  not  devote;  an 
(;xcessive  amount  of  support  to  large  up¬ 
front  payments  for  11(3’  s(;li- 
construction,  which  could  ])otentiallv 
foreclose;  ll(3’s’  ability  te;  use;  the  Fnnel 
fe)r  monthly  reemrring  eliarges  fe)r 
hre)aelhanel  se;rvie;es.  'I’his  alse;  aelelre;sse;s 
the  e:e)mme;nts  e)f  several  partie;s,  whe; 
sugge;ste;el  that  ])re)vieling  fimeling  for 
infnistruednre;  e:e)nlel  put  nnelne;  ])re;ssnre; 
em  the;  Fiinel. 

,'52.  In  aelelitie)!!  te)  the;se;  safe;guarels,  we 
e;x])e;e:t  that  se;ve;ral  e)the;r  me;e:hanisms  in 
this  Ore/e^r  will  helj)  create;  ine:e;ntives  tor 
e:e)nnnere;ial  se;rvie;e;  pre)viele;rs  to 
e.onstruel  the  nee:e;.ssarv  hroaelhanel 
faealities,  se;  that  HCPs  will  rarelv  have; 
te)  e:e)nstrnct,  e)wn,  anel  e)|)e;rate;  sue;h 
facilities  the;mse;lve;s.  Fe)r  example,  by 
alle)wing  e:onsortia  to  inediiele;  both  rural 
anel  neni-rnral  site;s  anel  te)  ele;sign 
ne;twe)rks  flexihlv,  we  e;x])e;e:t  te) 
e;ne:e)urage;  IKlFs  te)  Idrm  larger  e;e)nse)rlia 
that  are;  me)re;  attraelive;  te)  e;e)mme;re;iiil 
.se;rvie:e;  i)re)vielers,  even  if  se)me  new 
hre)aelhanel  hnilel-e)nt  is  ne;e;e;ssarv  te)  win 
the;  e:e)ntr<ie:t.  lnele;e;el.  in  the;  File)t 
Pre)gram.  we;  e)hse;rve;el  that,  thanks  te) 
e:e)nse)rtinm  hieleling,  the;  majeeritv  e)f 
Pile)t  ])re)je;e:ts  attrae:te;el  mnlti])le;  hiels 
fre)m  a  range;  of  eliffe;re;nt  .se;rvie:e; 
pre)viele;rs.  In  aelelitie))).  as  i)i  the  Pile)t 
l’)e)gr;))n,  the;  He;althe:a)e;  (]e))nie;e:t  F))nel 
will  peoviele;  snpi)e))'t  lor  upf)e))it 
payenents.  junlti-ye;))’  fn)ieli)ig 
e;e)m)nit)ne;nts,  ])re;])aiel  le;ase;s,  a)iel  IRlJs. 
'fhese  )ne;e:hanis)ns  e;nahleel  ))ic)ny  HCPs 
in  the  Pile)t  P]'e)gra)n  te)  )ne;e;t  the;ir 
l)re)aelhanel  e;e)n)ie;e;tivity  eieeels  withe)nt 
havi)ig  to  e:e))ist)'ue;t  anel  own  their  e)wn 
hre)aelha)iel  faealities. 

.'j3.  With  the  li)nitatie)ns  a)iel  ha.seel  on 
e)))r  e;xi)eriene;e  with  the;  Pile)t  P)’e)gra)n. 
we;  eh)  not  e;x])e;e:t  HCPs  te)  e;he)ose;  te)  self- 
e:e)n.strne:t  fae:ilitie;s  verv  e)fte)i.  a)iel  whe;n 
the;y  eh),  it  will  he;  he;e:ause  the;y  have; 
.shown  that  the;y  have;  ne)  e)the;r  e:e)st- 
effe;e:tive;  e)ptie)n  fe)r  e)l)taini)ig  ne;e;eh;el 

h)’oaell)<))iel.  'fhe  .se;lf-e:e))istr))e;tie))i  e)ptie))i 
was  )'())'e;ly  e;xe;)'e:ise;el  in  the;  Pih)t 
P)e)g)a)n.  C)))lv  twe)  e)f  .^0  j))'e)je;e:ts 
e;)itire;ly  se;lf-e:e))istrue:te;el  their  )ie;twe)rks, 
e;ve;n  the)i)gh  the;  Pih)t  P)'e)g)a)n  was 
))rigi)ially  e:e))ie:e;ive;el  e)f  as  a  ]))'e)g)’<)))i 
su])))e))ting  HCP  e;e))istri)e:tie)n  e)f 
l))’e)aelha)ul  )ietwe)rks.  The;  six  pre)je;e:ts 
that  eliel  self-e:e))istrue:t  se))ne;  fae;ililie;s 
))se;el  those;  fu)iels  pri))iarily  lor  last-niih; 
facililies.  We  believe  the  hyhriel 
apj)re)ae;h  aelopteel  for  the;  I  h;althe:are; 
(i)))nu;ct  Fn)iel  will  p)'e;.serve;  the  he;)iefits 
e)f  HCP-e)wne;el  i)ifrastructure;  while 


)ni)U))iizi)ig  the  ])e)le;ntial  fe)r  i)ie;ffie:ie)it, 
eh)plie:i)tive;  e:e))i.st)i)e;tie))i  e)f  fae:ilitie;s. 

.'54.  h)  light  e)f  the  .salegnae'els  we; 
aeh)])t,  we;  )’e;je;e:t  ;))'gn)ne;nts  that  when 
HCPs  e:e))i.st)’ue;t  their  e)W)i  ))e;twe))ks, 
)athe;r  th;))i  p)))'e:hi)si)ig  e:e))))ie;e;tivitv 
he))))  e;xisti)ig  e:e))n)ne)’e:ii)l  .se;)  vie:e; 
l)re)vieh;)s,  the;y  )e;)))e)ve;  ke;y  a)ie:he)r 

i))stitutie)ns  f)e))n  the;  p))l)lie:  )u;twe))'k, 
the;)  (;l)y  i)ie:)e;;)si)ig  the;  e:e).sts  e)f  pre)vieli)ig 
se;rvie:e;  in  )i)):)l  i))'e;as  a)iel  e:)'e;ati)ig 
elisi)ie:e;ntive;s  lor  )ie;twe))k  inve;sl)ne;)it  i)i 
r)))c)l  a)'e;c)s.  R;)ther,  i)lh)wi)ig  the;  .self- 
e:e))i,st)'ue:tie))i  e)i)tie))i  .sheenhl  e;)'e;ate; 

i) ie:e;)itive;s  fe)r  se;)'vie:e;  j))e)vieh;)'s  te) 
e;ha)ge  e:e))nj)e;titive;  prie:es  f))r  the 
se;rvice;s  e)ffe;)’eel  te)  ane;he)r  i)istitutie)ns 
sne:h  as  HCPs,  whie:h  )'e;eh)e:es  l))))'eh;)i  e)n 
the;  rn)i)l  he;alth  e:a)’e;  )ne;chanis)n. 
Me))'e;e)ve;r,  e;x])e;)'ie;)K:e  nneler  the  Pile)t 

j) )’og)'a)n  suggests  that  a  self- 
e:e))i.st)'ue:tie)n  o])tie)n  for  HCPs  e;a)i 
peoviele  ine:entive;s  fe)r  co)n)ne;re;ial 
se;)'vie;e  j)re)viele;)s  te)  we))k  ce)e)pe;rative;lv 
te)ge;the;r  with  HCPs  te)  e:e))istrue:t  )ie;w 
l)re)aelha)iel  )ie;twe)]'ks  i)i  meal  i))e;as.  with 
e;ae:h  |);))ty  huilelieig  <)  |)e)rtie))i  e)f  the; 
ne;twe)rk,  a)iel  |))'e)vieli)ig  exe:e;ss  e;a|)ae;ity 
te)  the;  e)the;r  paety  neieler  fave))'al)le  teeans, 
te)  the;  l)e;ne;fit  of'heeth  the;  HCPs  anel  the; 

g) e;;)te;r  e:e)))))n)))utv. 

We;  a)'e  ;)lse)  )))i])e;rsuaele;el  hv 
e;e))n)ne;nte;)’s  th;)t  i))'g))e  the  Ce)n)))iissie))i 

h) e:ks  authe))’ity  te)  ]))e)viele;  ueiiversal 
se;rvie:e;  si)ppe)rt  f))r  e:e))istrue:tie))i  e)f  HCP- 
e)W)ie;el  h)'e)aell)a)iel  faealities.  As  the; 
(ie))n)nissie)))  e;e)ne:l))eleel  i))  a))the))i/,i)ig 
the  Pile)t  P)'e)g)’a))i,  se;e:tie))i  2.')4(h)(2] 
])re)viele;s  a)))])le;  autheerity  for  the; 
Co))n)iissie)))  te)  p)e)viele;  u)iive;)\sal 

se;)  vie:e  suppe)]'t  for  HCP  “ae;e;e;ss  te) 
aelvane:eel  te;le;e;e))n)nnnie:atie))is  a)iel 

i) ife))')natie)n  se;)'vie;e;s.’'  ine:h)eli)ig  by 
pre)vieli)ig  supi)e)rt  te)  HCP-owneel 
netwe)rk  facilities.  Ne)thing  in  the  statute 
)e;ejui)'e;s  that  sued)  si)p])e)rt  he;  pre)vieleel 
e))iiy  fe))’  e:arrie)'-pre)vieleel  servie;es. 
lnele;eei,  i)re)hibiti)ig  snppo)t  fe)r  HCP- 
e)wne;el  i)ifrastrue:tnre  whe;n  self- 
ce))istrue;tie)n  is  the  )ne)st  ce)st-effe;e:tive; 
e)])tio)i,  we)ulel  he  e:e)ntri))y  te)  the 
ce))n))ianel  in  .se;e;tie)n  2.'54(h)(2)(A)  that 
snppe))’t  he;  “e;e;e))ie))nie;allv  )e;ase))iahle;." 

.')().  The  Me)ntana 
Te;le;e;e))mnu)iie:atie))is  As.seeedation 
(MTA),  whiedi  )'e;pre;se;)its 
te;le;e:e))n)m)nie;atie))is  p)'e)vieie)s  i)i 
Me)nt;)na,  alse;  i))'gue;s  that  fu)ieli)ig  HCP- 
e)wne;el  inf)’astrue:t)))e;  vie)li)te;s  se;e:tie)n 
2.')4(h)(3)  e)f  the;  Ce)))uni)nie;<)tie)ns  Ae:t. 
whie;h  p)'oviele;s  th:)t 
“It  |nle;e:e))mnn)iie:atie))is  se;rvie:e;  <))iel 
)ietwe)rk  e:;)p;)e:itv  ]))e)viele;el  te)  a  puhlie: 
i)istit))tie)n;)l  te;le;e;e))n))U))iie:atie))is  u.ser 
nneler  this  si)l).se;e:tie))i  )nav  )ie)t  he;  seelel, 
)'e;se)lel,  e)r  e)the;)'wise;  t)’a)isfe;r)e;el  by  such 
))se;r  i)i  e;e)nsiele;)atie)n  lor  )ne))ie;y  e)r  a)iy 
e)the;r  thi)ig  of  value."  M'l’A’s  a)’gi))ne;nl 
is  u)ie:o)ivi)ie:i)ig.  As  the  Coenenissie))) 


ele;te;r)nineel  in  e:onne;e;tion  with  the  Pile)t 
Pie)g)a)n,  “the;  p)e)hihitie))i  e))i  re;.sale;  ele)e;s 
)ie)t  pre)hil)it  fe))-p)’e)fit  entities,  payi)ig 
their  fair  sh;)re;  e)f  )ie;twe)rk  e:e).sts,  f)e))n 
pc)rtie;ip<)ti)ig  i)i  a  se;le;e;te;el  pa)'tie:ipa)it’.s 
)ie;twe))k."  It  e:e)ne:lnele;el  tlnet  the;  re;sale 
p)e)visie))i  is  “ne)t  i)n])lie;ate;el  wheel  1)))- 
|))e)fit  e)ititie;s  ])ay  the;ir  e)wn  e:e)sts  anel 
ele)  )ie)t  ie;e:e;ive;  eli.se:e)unt.s  p)'))viele;el  te; 
e;ligihle  he;alth  e:ai'e  peeevieleis"  l)e;e:ause; 
emly  suhsielizeel  .se;rvie:e;.s  aeiel  eietweerk 
e:a|)ae:ity  e;a)i  he  .saiel  te)  have;  hei;)i 
“pre)viele;el  *  *  *  ueieler  this 
suhse;e;tie)))."  The  peeeteeetiems  we;  aeleept 
i)i  this  Order \o  ensure  that  eioei-eligihle 
e;)ititie;s  pay  their  fair  share  e)f  the;  e:e)st 
e)f  he;alth  e:are;  ne;twe))ks  the;y  ])artie;ipate 
in  will  help  eeisnre  that  this  jirieiciple;  is 
satisfieiel.  hi  2()()8.  the;  Bure;au  preivieleel 
guielanex;  te)  the;  Pile)t  projeeds  anel  USAC 
)e;ga)'eling  e;xe:e;ss  e;apae:ity  e))i  ne;twe)rk 
faealities  suppenteel  by  universal  servie:e 
fiinels.  We;  aelopt  similar  giiieleline;s  in 
this  Order  fe)r  the;  tre;at)ne;nt  e)f  e;xce,ss 
e:apae:ity  em  HCP-e)W)ieel  faealities. 

U)iele;r  theese  guielelines,  the;  use;  e)f 
e;xe:e;.ss  e:apae:ity  by  )ie)n-H(iP  e)ititie;s 
we)ulel  )ie)t  vieelate;  the;  ie;st)'ie:tie))is 
agciieist  .sale.  )'e;siile.  e)r  e)the;r  tiansfe;)' 
e:e))itaine;el  in  se;e:tie)n  2.')4(h)(3)  l)e;e:au.se; 
IKiPs  we)ulel  retain  e)W)ie;i'shi])  e)f  the; 
e;xe:i;.ss  eaipiieaty  anel  he;e:ai).se  pavenents 
fe)r  th<)t  e;xe:e;s.s  e;;ii)aeaty  )nay  e))ily  he; 
u.se;el  te)  .su])pe))t  su.sliii)ii)hility  e)f  the; 
)ie;twe))'k.  Alle)wi)ig  IKiPs  te)  e)W)i 
)ie;twe))k  faealities  whe;n  it  is  the;  nie)st 
e;e).st-e;ffe;e:tive  e)ptie))i  e:an  yielel  he;tte;) 
prie;e;.s  leer  the;  ae;ejuiieel  hieeaelhaiiel 
.servie:e;.s  e)r  faealities  nse;el  i)i  the  he;alth 
e;a)'e;  ne;twe)i'k.s.  i)i  fui'the;)ane;e;  e)f  the; 
e)l)je;e:tive;s  of  se;e:tie))i  2.'j4(h)(2)  a)iel 
i’e;s])e)n.sihle;  )iia)iage;nient  e)f  u)iiver.sal 
.serviea;  fneiels.  Thus,  e)i)r  inte;)’i)i'e;tatie)n 
e)f  se;e:tie)n  2.'i4(h)(3)  not  only  adva)ie;e;s 
the  unive;r,sal  .service  goals  of  .se;e:tie))i 
2.')4(hK2).  hut  is  e:e))i.sistent  with  the 
re;.strie;tie)n.s  e)n  suhsieiie;.s  te)  ine;ligihle 
eiitities  ince)rpe))ateel  i)i  paragraphs 
(h)(.3),  (h)(4).  anel  (h)(7)(B)  of  se;e:tie)n 
2. '54. 

D.  Health  Care  Provider  Contribation 

.'57.  Diseaissie)!!.  We;  aeleept  a 
reejuirenient  that  all  HCPs  re;ceiving 
support  nneler  the;  He;althe:are  Cemneed 
Fmiel  exmtrihnte;  3.'5  pe;re:e;nt  te)w;irel.s  the 
e;e)st  e)f  all  items  leer  wliiedi  they  .se;ek 
.sn])pe)rt,  inedueling  .servie:es,  e;eiuipnient, 
anel  all  e;xpe;nse;.s  re;late;el  te) 
infrastruedure;  anel  e:e)n.strnedie)n.  A  flat. 
iniife)rni  pe;re:entage  e;e)ntril)ntie)n  is 
aelministratively  simple,  preeliedahle. 
anel  e;einitahle;.  anel  has  hroael  sup])e)rt  in 
the;  re;e:e)rel.  Re;ejuiring  a  signifieamt 
e:e)ntril)utie)n  will  ])re)viele  ine:e;ntive;.s  fe)r 
HCiPs  to  e;he)e).se;  the;  mee.st  e;e)st-effe;edive; 
fe)rni  eif  e;e)nne;edivity.  ele;,sign  their 
ne;twe)rk.s  effieaeaitly.  anel  refrain  from 
])ure;ha.sing  uniit;e;ele;el  e:a|)aeaty.  Ve;nele)r.s 
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will  also  have  an  incentive  to  offer 
.services  at  coinj)etilive  prices,  knowing 
that  H(iPs  will  bt;  unwilling  to  increase 
nnnecessarilv  tlKiir  ont-oi-|)ockel 
exjien.ses. 

1.  Use  of  a  liniforin  (Contribution 
P(!rcentage 

,'>8.  We  adopt  a  flat-percentage 
aj)j)roacb  to  calculating  an  IKCR’s 
contribution  under  the  Healtbcan; 
(ConiKJcl  Fund.  'I’liis  flat  rate  will  applv 
nniforinlv  to  all  eligible  expen.ses  and 
all  eligible  IK  CP  sitcis. 

.‘in.  Tlu!  use  of  a  nniforni  participant 
contribution  will  facilitate  consortium 
applications  and  reduce  admini.strative 
exjjense.s.  both  for  participating  IKCPs 
and  for  the  Fund  Administrator.  In  the 
Telecommunications  Program,  varving 
snpijort  levels  have  historically 
discourag(Ml  potential  ajjplicants  due  to 
“the  complexity  of  *  *  *  identifylingl 
the  amount  of  program  reimbursement 
associated  with  the  difference  t)(!tween 
rural  and  urban  rates."  A  uniform 
|)articipant  contribution  will  eliminate 
this  complexitv.  Many  commenters 
snp|)ort  a  flat-rate  approach  for  this 
reason.  Indeed,  ba.siul  on  this  nicord.  we 
anticipate;  that  the  r(;lative 
administrative  simplicity  of  the  uniform 
Hat  elisconnt  aj)])roacb  will  belj)  attract 
IKCPs  to  the  Ilealthcan;  (Connect  Fund 
that  mav  have  declined  to  ])artici|)ate  in 
tin;  T(;lecommnnif:alions  Pre)gram.  We; 
(;xpe;ct  that  the;  use  e)f  a  nnife)rm  Hat 
elise:e)nnt  will  the;re;fe)re;  fnrthe;r  all  thre;e 
e)f  e)ur  |)re)gram  ge)al.s — ine;r(;asing  IKCP 
ae:e:e;ss  te)  bre)aelbanei.  fe)ste;ring  he;alth 
e:are;  ne;twe)rks.  anel  maximizing  e;e)st- 
e;ff(;e:tive;ness  e)f  the;  i)re)gram. 

80.  A  unifea'in  IKCP  e:e)ntribntiem 
re;ejnire;ment  will  also  faenlitate;  e;ffie;ie;nt 
n(;twe)rk  ele;.sign  be;e;ause;  support  will  not 
vary  base;el  eni  ne;lwe)rk  e.emfiguratie)!!.  As 
the  Bnre;au  e)bs(;rv(;el  in  the  Pilot 
Evdhiotion.  a  uniform  IKCP  e;ontributie)n 
n;eiuire;m(;nt  fejr  both  .servie;e;.s  and 
infra.strue:ture  in  the;  Pile)t  Preignmi 
e;nable;el  exenseertia  te)  elesign  their 
ne;twe)rks  fe)r  maximum  ne;twe)rk 
e;frie:ie;ne:v  be;e;ause;  lbe;re;  was  ne)  ne;gative; 
im|)ae;l  eni  fnneiing  freem  inedueling  noele;.s 
with  a  le;sse;r  elise;e)unt  le;ve;l  within  the; 
ne;twe)rk.  A  imifenin  pere:e;ntage; 
e:e)ntributie)n  re;eiuire;me;nt  will  alse) 
eaisure;  that  IKCPs  make;  |)ure:basing 
ele;e;i.sie)ns  base;el  een  e:e).st-e;ffe;e:tive;ne;ss, 
re;garelle;.ss  e)f  the;  le)e;<ilie)n  e)r  ty])e;  e)f  the; 

I  KCP  eer  the;  se;rvie:e;s.  e;ejnipme;nt.  eer 
infraslrue:lnre;  j)nre;liase;el. 

()1.  Aele)|)ting  a  nnifeerm  exnitribntieni 
re;e|uire;me;nt  will  alse)  be;lp  eligible;  IKCPs 
te)  e:e)nelue:t  be;tte;r  le)ng-r;mge;  planning 
fe)r  tbe;ir  bre)aelbanel  ne;e;els  anel  e)blain 
be;tte;r  rate;s.  A  e;le;ar.  unife)rm  rate;  will 
;ille)W  IKCPs  te)  be;lte;r  pre)je;e;t  antie:ij)ate;el 
.sn|)pe)rt  e)ve;r  a  mnlli-ye;ar  i)e;rie)el.  |)lan 


ae:e:e)relingly  fe)r  their  bre)aelbimd 
se;rvie:e;s,  anel  as  ap])re)])riiete;.  enter  inte) 
imdti-ye;ar  e:e)ntrae:t.s  to  t.ike  <ielvant;ige  e)f 
me)re;  faveeriible  rate;.s. 

()2.  A  fliit-nite;  ii|)j)re)ae:h  akse)  pre)viele;s 
IKCPs  with  <1  streeng  ine:e;nlive;  te)  e;e)ntre)l 
the;  te)t<il  e:e)st  e)f  the  bre);ielbanel 
e.e)nne;e:tivity,  iis  cl  ])cirtie;ipating  IKCP  will 
share;  in  e;ae:h  eleellar  e)f  ine;re;a.seel  e;e)sts 
anel  e;ae:h  eleelhir  e)f  e:e).st  savings.  In 
exmtrast.  in  the  Te;le;e;e)nmninie:atie)ns 
Pre)gram.  an  IKCP  using  the;  rnnd-urhan 
elifferential  peiys  eenly  the;  urban  rate,  .se) 
it  has  little;  ine;entive;  te)  e:e)ntre)l  tlu; 
e)ve;ndl  e:e).st  e)f  the;  se;rvie;e  (i.o.  the;  rural 
rate).  Any  ine;re;ase;s  in  the;  e)ve;rall  e:e)st 
e)f  the  se;rvie:e  are;  heerne;  elire;e:tlv  by  the 
Fnnel,  whie;h  pays  the;  elifie;re;ne  e 
he;twe;en  the  urban  emel  rural  rates. 

03.  Finally,  a  flat  rate  is  e;e)nsistent 
with  the;  Ae;t.  In  2003,  the;  Commi.ssie)n 
e;e)nclnele;el  that  a  flat  elise:e)nnt  tor  the 
Internet  Ae:e;e.ss  Program  we)ulel  he 
e.eensistent  with  .se;e:tie)n  2.')4(h)(5),  whie;h 
re;e]uire;s  snj)])e)rt  to  he;  ‘‘spe;e:ifie:, 
snffiedent,  anel  pre;elie:tahle;."  We;  ne)w 
e;one:luele;  that  a  flat  elise:e)nnt  fe)r  the; 

1  le;althe:are;  CCe)nne;e:t  Fnnel  is  alse) 
e:e)nsiste;nt  with  se;e:tie)n  2.')4(h)(.‘)). 

()4.  A  nnmhe;r  e)f  e:e)mmenters  sugge;.st 
that  the;  (Ce)mmissie)n  aeleept  eliffe;re;nt 
IKCP  e:e)ntrihntie)n  pe;re:e;ntage;s 
ele;pe;neling  e)n  the;  iele;ntity  e)f  the;  he;alth 
e::ire;  |)re)viele;r  eer  ha.se;el  een  e)the;r  iae:te)rs, 
anel  sne:h  an  cippre)ae:h  w;is  eilse) 
re;e:e)mme;nele;el  in  the;  Nolionol 
Bvoodhond  Plan.  The;  pre)ffe;re;ei 
jn.stifie:atie)n  leer  ei  varying  pe;re:e;ntage 
e:e)ntrihiitie)n  re;epiire;me;nt  is  te)  enable; 
the;  targeting  e)f  se:are:e  re;se)ure;e;s  te)  the)se; 
IKCPs  e)r  ge;e)graphie:  areas  me)st  in  ne;e;el. 
Se)me;  e:e)mmente;rs  sngge;st  that  elise:e)nnt 
rate;s  shonlel  he;  ine;re;ase;el  fe)r  e;e;rtain 
IKCPs.  sue:h  as  HCPs  le)e;ate;el  in  He;alth 
Pre)fe;ssie)nal  Sheertage  Are;a.s  eer 
Me;elie:ally  Unelersen  veel  Areas,  or  leer 
IKCPs  that  are;  in  ])artie;ular  ne;e;d  e)f 
suppe)rt  to  achieve  “meaningful  u.se"  of 
e;le;ctre)nie;  he;alth  ree;e)rels  imele;r  the 
Affe)relahle  Care;  Ae;t.  While;  suppeerting 
])re)viele;rs  in  are;as  with  he;alth  e:are 
pre)fessie)nal  she)rtage;.s  anel  prome)ting 
ae;hieve;me;nt  e)f  me;aningfiil  n.se;  are;  he)th 
impeertant  piihlie;  |)e)lie:y  geeals,  we;  are; 
ne)t  persnaeleel  <it  this  time;  that 
])re)vieling  a  neen-unifeerm  etise:e)nnt  is 
ne;e:es.sarv  in  eereler  te)  ;u:e:e)niplish  the;se; 
ge)als.  We;  ne)te;  that  the;  statuteerv 
e;ate;ge)rie;s  e)f  e;ligihle;  IKCPs  in  the;  Ai:t 
cilre;aely  e;a])ture;  many  he;alth  e:are; 
])re)viele;rs  whe)  se;rve;  unele;rse;rve;el 
peepnlatieens,  inedueling  rural  he;alth 
e:linie;s.  ceenmnmity  anel  migrant  he;alth 
e;e;nte;rs.  :mel  e:e)mmnnity  me;ntal  health 
e:e;nte;rs. 

2.  3.')  Pe;re:e;nt  IKCP  (Ceentrihntie)!) 

0.').  Diseai.ssie)!).  We;  finel  that  re;eiuiring 
a  3.')  pe;re;e;nt  IKCP  e;e)ntrihutie)n 


cippreepriately  t)alane:e;s  the;  e)hjee:tive;.s  e)f 
e;nhane:ing  ae;e:e;ss  te)  aelvane;e;el 
tele;e;omnumie:atie)ns  anel  infe)rmatie)n 
se;rvle:e;s  with  e;nsnring  fise:al 
re;s])onsihility  and  maximizing  the 
e;lfie;iene:y  of  the;  i)re)gram.  A  3.')  j)e;re;e;nt 
IKCP  e:e)ntrihntie)n  re;sults  in  a  0.')  pe;re:e;nt 
elise:onnt  rate,  which  re;])re;se;nts  a 
signifie:ant  ine:re;ase;  e)ve;r  the;  25  ])e;n;e;nt 
eiise:e)unt  pre)viele;el  teeelay  for  lnte;rne;t 
ae:e:e;.ss,  anel  the;  .')()  pe;re;e;nt  ])re)])e)se;el  leer 
the;  Broaelhanel  ,Se;rvie:e;s  Preegram  in  the; 
NI^PM.  We;  he;lie;ve;  that  a  3.')  i)e;re:ent 
i:ontrihutie)n  a])])re)priate;ly  halane:es  the; 
neeel  te)  pre)viele;  snffie:ie;nt  ine:e;ntive;s  for 
IKCPs  te)  participate;  in  hreeaelhanel 
netweerks,  while;  sinmltane;ously 
ensuring  that  they  have;  a  suffie:ie;nt 
finaneiial  stake  te)  seek  e)ut  the  me)st  e;e)st- 
e;ffe;ctive;  methe)el  e)f  e)htaining  hre)aelhanel 
se;rvie;e;s. 

00.  We  base  e)nr  e;e)ne;lusion  on  a 
numhe;r  of  faedors.  First,  many  state; 
e)ffie:e;s  e)f  rural  health.  whie:h  work  me)st 
elire;e:tly  with  rural  IKCPs,  he;lieve  that  a 
05  pe;re:e;nt  elise:e)unt  is  re;eiuire;el  to 
])re)viele;  ii  “re;alistie;  ine:e;ntive”  lor  manv 
e;ligihle;  rural  IKCPs  to  partienpate.  A  05 
pe;re:e;nt  eli.se:ount  rate;  is  alse)  similar  te) 
the;  ;ive;rage;  e;ffe;e:tive;  eli.se:e)unt  rate;  in  the; 
Te;le;e:e)mmunie:atie)ns  Pre)gram,  whie:h  is 
appre)ximate;lv  00  pe;re:e;nt,  e;xe:lueling 
Alaskci.  The;  e;ffe;e:tive;  elise;e)unt  nite  in 
the;  Te;le;e:e)mmunie;atie)ns  Pre)gram 
|)re)viele;s  a  re;ase)nahle;  ])re)xy  fe)r  the; 
eli.se:e)unt  rate;  that  will  he;  sidTie:ie;nt  te) 
alle)w  health  e:are;  pre)viele;rs  in  rural 
are;as,  whie:h  te;nel  te)  luive  high 
broaelhanel  e:e)sts.  te)  j)<utie;i])ate;  in  the; 
pre)gram.  The  discount  le;ve;l  we  se;t  alse) 
ialls  he;twee;n  the  pie)])ose;el  elise;e)unt 
le;ve;ls  in  the  NPPM  (50  pe;re:ent  lor  the; 
Broiielhanel  .Se;rvle;es  Program  anel  85 
j)e;re:e;nt  lor  the;  lle;alth  Infra.structnre 
I’rogram) — a  reasonable  e:he)ie:e  give;n  the 
hyhriel  nature  of  the  pre)gram  we  aele)])t. 
A  35  percent  HCCP  ce)ntrihution  is  alse) 
within  the  range  e)f  the  mate:h  reejuireel 
in  other  federal  pre)grams  suhsielizing 
hre)aelhanel  infrastructure.  Fe)r  example, 
the  BTOP  pre)gram  reejuireel  a  20  pere:ent 
niiite;!),  while;  the;  IJ.S.  Department  of 
Agrieailture’s  Breeadhanel  lnitiative;s 
Pre)gram  e)verall  pre)viele;el  an  ave;rage  e)f 
58  j)e;re;e;nt  e)f  its  fnneiing  in  the  Ibrm  of 
grants,  with  32  pe;re;(;nt  e)f  its  fnneiing  in 
le)ims  (which  the;  re;e:ij)ie;nts  ultimately 
re;pay),  anel  10  pe;rcent  re;e:ipient  mate:h. 

07.  We;  alse)  expect  that  the;  05  pe;re:e;nt 
elise:e)unt  will  he;  suiiie;ie;nt  te)  ineluea; 
many  IKCPs  te)  partienpate;  in  the 
I  ie;althe:are;  (Conneed  hdinel — he)th  thee.se; 
e:uiTe;ntly  in  the;  're;le;e:e)mmnnie;citie)ns 
Pre)gram  and  thee.se;  tluit  have  ne)t 
partiedpateel  in  that  preegram  he;fe)re;.  We; 
e;xi)e;ed  that  at  a  05  ])e;re:e;nt  eliscount, 
eligible  IKCPs  partie:i])ating  in  e:e)nse)rtia 
in  the  llealthe:are  (Ce)nne;ed  Fnnel  will 
generally  ])ay  less  “e)ut-of-])ockel”  when 
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purchasing  the  higluM'  bandwidth 
connections  necessary  to  sn|)port 
telehealth  ai)])lications  than  thev  would 
|)ay  as  individual  partici])ants  in  the 
'relecomnumications  Program.  The  Pilot 
I’rogram  showed  that  hulk  hnying 
through  con.sortia.  conjjled  with 
competitive  bidding,  can  nulnce  the 
prices  that  IKilks  ])av  tor  .services  and 
infra.strnctnre  through  their  incr(;as(;d 
hnying  power. 

88.  Other  attractive  features  of  the 
Healthcare  Oonnect  Fund  include  the 
lower  admini.strative  costs  and  tin; 
broader  eligibility  of  services  and 
(Hinipment.  relative  to  the 
Telecommnnications  Program.  These 
factors  may  offset  to  some  degree 
conc:erns  regarding  the  size  of  the 
contribution  requirement  from  tho.se 
who  advocated  a  lower  HOP 
contrihntion.  We  also  note  that  from  a 
program  efficiency  pers]K:ctive.  the 
blitter  priciis  negotiated  by  consortia  in 
the  Pilot  Program,  relative  to  the  prices 
j)aid  by  Telecommnnications  Program 
participants,  will  mean  that  USF  dollars 
will  go  further  in  the  new  program, 
particidarlv  as  HCPs  demand  the  highiir 
bandwidth  and  better  service  ([iiality 
needed  for  telehealth  applications. 

(it).  We  recognize  that  a  3.'i  percent 
contrihntion  will  he  a  significant 
commitment  for  manv  health  care 
|)roviders.  and  that  manv  commenters 
argued  fora  lower  contrihntion  amount 
from  HHPs.  Om;  of  onr  core  objectives, 
however,  is  to  ensiin;  that  IKiPs  have  a 
financial  .stake  in  the  .services  and 
infra.strnctnre  they  are  j)nrchasing. 
theriihy  providing  a  strong  iiu;entive  for 
cost-effective  decision-making  and 
promoting  the  efficient  use  of  nniver.sal 
.service  funding. 

70.  We  acknowledge  that  some 
c:nrrent  Pilot  participants  have  argued 
that  a  discount  rate  lower  than  H.'i 
piu’cent  will  jireclnde  new  sites  from 
being  added  to  exi.sting  networks  and 
may  even  result  in  exi.sting  sites 
dropping  off  the  network.  We 
nonetheless  believe  a  cautions  approach 
is  justified  given  that  the  nmv 
Healthcare  (ionnect  Fund  will  expand 
eligibility  and  streamline  the 
application  process  compared  to  the 
(jxisting  Telecommnnications  Program, 
which  we  hope  will  increase!  the 
ninnher  of  i)artici])ating  I  KiPs.  Even 
within  the  existing  program,  the  ninnher 
of  participating  HCPs  has  steadily 
increa.sed  in  r(!cent  vears,  averaging  just 
under  10  ])ercenl  annual  growth  for  the 
past  five  years.  Meanwhile  the  Pilot 
i^rogram  lias  attracted  over  3.800  HCiPs, 
the  majority  of  which  were  not 
previously  particijiating  in  the  RHC 
I’rogram. 


71.  A  O.'i  ])ercent  discount  rate  will 
help  keep  (lemand  for  the  overall  health 
care  nnivi!r.sal  .service,  including  the 
Healthcare  Connect  Fund,  hiilow  the 
.S400  million  ca])  for  the  foreseeable 
future,  even  as  program  part icijiat ion 
(!X])and.s.  We  estimate  that  there  are 
approximately  10.000  eligible  rural 
1  iCPs  nationwide,  of  which 
approximately  54  percent  (5,400)  are 
particijiating  in  the  RHC 
Telecommnnications,  Internet  Access, 
or  Pilot  Programs.  If  we  assume  that  in 
five  years  (1)  the  rural  HCiP  jiarticipation 
rate  increases  from  54  jiercent  to  75 
percent.  (2)  the  ninnher  of  rural  HCPs 
jiarticipating  in  the 

Telecommunications  Program  does  not 
significantly  decrease,  and  (3)  the 
average  annual  snjijiort  per  H(]P  is 
.S14,805  in  the  Healthcare  Connect  Fund 
(including  snpjiort  for  both  recurring 
and  non-reenrring  costs),  the  projected 
size  of  the  animal  demand  for  funding 
(inclnding  non-rnral  and  rural  H(]Ps) 
would  he  ajqiroximately  .S235  million. 
We  will  continue  to  monitor  the  effect 
of  the  35  percent  contrihntion 
requirement  on  jiarticijiation  in  the 
program  and  on  the  USF.  and  .stand 
ready  to  adjust  the  contrihntion  IKiP 
riKinirement  or  establish  additional 
prioritization  rides,  should  it  jirove 
neces.sarv. 

3.  hiinits  on  Eligible  .Sources  of  H(3’ 
Contrihntion 

72.  Cionsistent  with  the  Pilot  Program, 
we  limit  the  sources  for  IKiPs’ 
contrihntion  (i.e..  the  non-disconnted 
portion)  to  ensure  that  jiarticipants  pay 
their  share  of  the  siqiported  expen.ses. 
Only  fluids  from  an  eligible  .source  will 
apply  towards  a  participant's  reipiired 
contrihntion.  In  addition,  consortium 
applicants  are  required  to  identify  with 
sjiecificity  their  source  of  funding  for 
their  contrihntion  of  eligible  expenses  in 
their  snhmi.ssions  to  U.SA(k  Re(|niring 
participants  to  ])ay  their  share  heljjs 
ensnri!  efficiency  and  fi.scal 
resjionsihility  and  heljis  prevent  waste, 
fraud,  and  ahn.se. 

73.  Eligible  sources  include  the 
applicant  or  eligible  H(iP  participants; 
state  grants,  funding,  or  apjiropriations: 
federal  funding,  grants,  loans,  or 
aiijiropriations  excejit  for  other  federal 
nniver.sal  .service  fnnding:  Tribal 
government  fnnding;  and  other  grant 
fnnding,  including  private  grants.  Anv 
other  .source  is  not  an  eligible  source  of 
fnnding  towards  the  jiarticijiant’s 
reipiired  contrihntion.  Exampliis  of 
ineligible  .sonrciis  include  (hut  are  not 
limited  to)  in-kind  or  implied 
contrihntions;  a  local  exchange  carrier 
(f.EC)  or  other  telecom  carrier,  utility, 
contractor,  consultant,  vendor  or  other 


service  provider;  and  for-profit  entitiiis. 
We  stress  that  participants  that  do  not 
demonstrate  that  their  contrihntion 
comes  from  an  liligihle  .source  or  whose 
contrihntion  is  derived  from  an 
ineligible  source  will  he  denied  fnnding 
by  IKSAfi.  Moreover,  participants  may 
not  obtain  any  portion  of  their 
contrihntion  from  other  universal 
service  siqiport  program,  such  as  the 
RH(i  Tiileconnmmications  Ih'ogram. 

74.  We  conclude  that  these  limitations 
on  eligible  sources  are  nece.ssarv  to  helj) 
.safeguard  against  program  man  ipn  hit  ion 
and  to  help  prevent  conflicts  of  interest 
or  influence  from  vendors  and  for-profit 
entities  that  may  lead  to  wa.ste.  fraud, 
and  abuse.  Accordingly,  we  are 
unconvinced  by  commenters  that  argue 
the  eligible  sources  .should  include  in- 
kind  contributions;  contrihntions  from 
carriers,  network  service  providers,  or 
other  vendors;  and  contributions  from 
for-|jrofit  entities.  First,  allowing  in- 
kind  or  inqilied  contributions  would 
siihstantiallv  increase  the  conqilexity 
and  burden  associated  with 
administering  the  program.  It  would  hi! 
difficult  to  accurately  measure  the  value 
of  in-kind  or  implied  contrihntions  to 
ensure  participants  are  paying  their 
share,  and  the  co.sts  and  challenges 
associated  with  jiolicing  in-kind  and 
implied  c.ontrihntions  would  likely  he 
substantial.  .Second,  allowing  carrier, 
service  provider,  or  other  vendor 
contributions  would  distort  the 
competitive  hidding  process  and  reduce 
H(]F.s’  incentives  to  choose  the  most 
cost-effec.tive  hid.  leading  to  potential 
waste,  fraud,  and  ahn.se. 

75.  .Some  commenters  urge  the 
Uommission  to  allow  for-profit  entities 
to  pay  an  eligible  HCl’s  contrihntion 
hecan.se  ‘itjhe  benefits  of  improved 
telehealth  cajiahilities  cannot  he  fnllv 
achieved  if  for-profit  healtli  care 
services  providers  are  not  part  of  the 
health  care  delivery  network.”  This 
argument  is  based  on  a  faulty  iiremise. 

To  he  clear,  the  prohibition  again.st  a 
for-])rofit  H(d’  paying  the  contrihntion 
of  an  eligible  HCl^  does  not  prevent  the 
for-profit  HCF  from  particijiating  in  one 
or  more  networks  that  receive 
ffealthcare  Connect  Fund  snjijiort.  as 
long  as  the  for-jirofit  jiays  its  “fair 
share."  Rather,  the  jirohihition  lieljis 
avoid  creating  an  incentive  for 
jiarticijiating  eligible  HClks  to  use 
snjijiort  to  henefit  ineligible  entities 
(e.g..  for-jirofit  IKiFs). 

7(i.  Fiihiw  n(n'(^niios  from  Fxcoss 
(Aipocity  os  Source  of  Participant 
Contribution.  .Some  c.onsortia  may  find, 
after  comjietitive  hidding,  that 
construction  of  their  own  facilities  is  the 
mo.st  co.st -effective  ojition.  Due  to  the 
low  additional  cost  of  laying  additional 
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filxir,  SOUK!  I’ilot  projects  wlio  chose  the 
“seH-con.striiction"  o])tion  Found  that 
they  were  al)le  to  lay  nion;  hlxu'  than 
neiuled  tor  their  health  care  network 
and  ns(!  revcauies  from  the  exc(!ss 
capacity  as  a  source  lor  their  l-l  percent 
contribution.  We  conclude  that  under 
the  following  limited  circumstances, 
consortia  in  the  Healthcan;  (Connect 
Ihmd  may  us(i  future  nivenues  from 
tixce.ss  cajjacity  as  a  source!  for  their  .'1.') 
|)(!rcent  match. 

•  I’he  con.sortium's  RFP  must  solicit 
bids  for  both  services  provided  hv  third 
|)arties  and  for  construction  of  IKil’- 
own(!(l  facilities,  and  must  show  that 
“self-t:onstruction’'  is  the  most  cost- 
effective  o|)tion.  Ap])licants  are 
prohibited  from  inchuling  the  ability  to 
obtain  e.xcess  capacity  as  a  criterion  for 
.selecting  the  most  cost-effective  hid  (e.g. 
applicants  cannot  accord  a  j)reference  or 
award  "honus  ])oints"  ha.seel  on  a 
veiiidor’s  willingness  to  construct  excess 
ca|)acity). 

•  'Phe  |)artici])ant  must  j)ay  the  full 
amount  of  the  additional  costs  for 
(ixce.ss  capacity  facilities  that  will  not  he 
|)art  of  the  su])ported  health  can: 
n(!twork.  The  additional  cost  for  excess 
caj)acity  faciliti(!S  cannot  he  ])art  of  the 
|)articipant's  IT'S  ])ercent  contril)ution. 
and  cannot  he  funded  by  any  health  can: 
universal  service  sup|)ort  funds.  The 
inclusion  of  e.xcciss  ca])acitv  faciliti(!s 
cannot  increa.se  the  fumhid  cost  of  th(! 
dedicatcul  network  in  any  way. 

•  An  eligible  llCiF  (typically  the 
consortium,  although  it  may  he  an 
individual  IK’.P  participating  in  the 
consortium)  must  r(!tain  ownership  of 


the  exc(!ss  cai)acity  facilities.  It  may 
mak(!  the  facilities  available  to  third 
parti(!s  only  umhir  an  IRII  or  lease 
arrang(!ment.  Tlu!  huise  or  IRII  hetwiuin 
the  partici])ant  and  the  third  partv  must 
he  an  arm’s  length  transaction.  To 
(insuR!  that  this  is  an  arm’s  length 
tran.saction.  neith(!r  the  vimdor  that 
installed  the  exce.ss  capacitv  facilititis. 
nor  its  affiliate,  would  Ih!  (iligihle  to 
enter  into  an  IRII  or  lease  with  the 
participant. 

•  Phe  prepaid  amount  |)aid  hv  other 
entities  for  use  of  the  excess  capacity 
facilities  (IRIJ  or  hnise)  mu.st  he  placed 
in  an  e.scrow  account.  The  ])articipant 
can  then  use  the  escrow  account  as  an 
a.s.set  that  (jualifies  for  the  IT'S  p(!rcent 
contribution  to  the  project. 

•  All  revenues  from  use  of  the  excess 
ca])acity  facilities  by  the  third  party 
must  he  used  for  th(!  project’s  3.')  j)ercent 
contribution  or  for  sustainability  of  the 
health  can!  network  .sup])orted  hv  the 
Healthcare  Connect  Fund.  .Such  network 
co.sts  may  include  administratiem. 
e(|nij)ment,  software,  legal  lees,  or  oth(!r 
costs  not  cover(!d  hv  the  Healthcare 
Conn(!ct  P'und,  as  long  as  they  an! 
n!levant  to  sustaining  the  network. 

77.  \Y(!  d(!legate  authority  to  the 
Ihireau  to  s])(!ciiy  additional 
administrative!  n!(|uirements  a|)plicahle 
to  (!xce,ss  ca|)acity.  including 
n!(iuir(!m(!nt.s  to  (!n.sur(!  that  HCFs  have 
a|)|)roi)riat(!  incentiv(!.s  for  {!fficie!nt 
sp(!nding  (including,  if  ajjpropriate,  a 
minimum  contribution  from  funds  other 
than  n!V(!nue.s  from  (!xcess  caj)acity), 
and  to  ])rotect  against  potential  waste, 
fraud,  and  ahu.se,  as  part  of  tlu! 

Eligible  Services  and  Equipment 


infrastructure  i:ompom!nt  of  the 
|)rogram. 

IV,  Eligible  .Services  and  Equipment 

78.  ()v(!rvi(!w.  \V(!  di.scuss  tlu!  s(!rvic(!s 
and  (!(]ui])ment  for  which  th(!  Healthcan! 
Ceennect  Fund  will  jjrovide  support.  \Vi! 
also  provide  (!xamples  of  s(!rvices  and 
(!(|uipm(!nt  that  will  not  he  su|)ported. 
.Siiction  2.'i4(h)(2)(A)  of  the  Act  directs 
th(!  Commission  to  (!stahli.sh 
com])etitively  neutral  rules  to  “enhance! 

*  *  *  ae:e:e!.ss  te)  aelvane;e!el 
te!le!e:e)nimunie:atie)ns  anel  inie)rmatie)n 
.se!rvie;e!s  *  *  *  for  health  e:are! 
l)re)viele!rs.’’  Pursuant  to  that  authe)rity, 
we  will  preeviele  su])])e)rt  fe)r  se:rvie:e!s 
whether  jnevieleel  on  ;i  exemmon  exirrier 
e)r  private  eiarriage  basis,  re:ase)n:ihle!  anel 
existomary  e)ne!-time!  in.stallation  e:harge!s 
feir  sue:h  se!rvie:e!s.  anel  network 
eHiuipment  neex^ssarv  te)  make  the 
hre)aelhanel  serviex!  fune;tie)nal.  F'e)r  HCPs 
that  a])])ly  as  e;on.se)rtia,  we  will  eil.se) 
preeviele  suppen  t  fe)r  u])(re)nt  e.hargeis 
iis.se)e:iate!el  with  serviex!  preevieler 
elepleiyment  e)f  nenv  e)r  upgraeieel 
iae:ilitie!S  te)  pre)viele!  reepiesteul  .se!rvie;e!s, 
elark  e)r  lit  fihe!r  le!a.se!.s  e)r  IRlJs,  anel  se)!!- 
e:e)nstrue:tie)n  whene  ele!me)n.sti'ate!el  te)  he! 
the  me)st  e;e)st-e!ffe!e:tive!  e)ptie)n.  Re!epie!.st.s 
fe)r  funeling  that  inve)lve!  u])fre)nt  su])pe)rt 
e)f  me)re!  them  .S.^O.OOO,  e)n  <ive!riige!.  i)e!r 
HCP  will  he!  suhjeHit  te)  eiertain 
limit<itie)n.s.  In  ge!ne!ral.  we!  finel  that  this 
a])])re)ae:h  will  e!nsure!  the  me).st  e!ffie:ie!nt 
use!  e)f  universal  .sei  viex!  funeling. 

7‘).  Inmuieliatelv  heleew  is  a  e:hart 
summeirizing  what  se!rvie:e!s  anel 
eujuijement  aie  e!ligil)le!  fe)r  .su|)])e)rt  uneler 
the!  He!iilthe:are!  Ce)nne!e:t  Funel. 


INDIVIDUAL 

Applicants 

CONSOR¬ 

TIUM 

Applicants 

Eligible  Services  (§V. A. 1)  . 

/ 

/ 

Reasonable  &  Customary  Installation  Charges  (§V.A.6)  (<$5,000  undiscounted  cost)  . 

/ 

/ 

Lit  Fiber  Lease  (§V.A.3)  . 

/ 

/ 

Dark  Fiber  (§  V.A.3) 

•  Recurring  charges  (lease  of  fiber  and/or  lighting  equipment,  recurring  maintenance  charges)  . 

/ 

/ 

•  Upfront  payments  for  IRUs.  leases,  equipment  . 

No 

/ 

Connections  to  Research  &  Education  Networks  (§V.A.4)  . 

/ 

/ 

FICP  Connections  Between  Off-Site  Data  Centers  &  Administrative  Offices  (§V.A.5)  . 

/ 

/ 

Upfront  Charges  for  Deployment  of  New  or  Upgraded  Facilities  (§V.A.7)  . 

No 

/ 

FICP-Constructed  and  Owned  Facilities  (§  IV. D) . 

No 

/ 

Eligible  Equipment  (§V.B) 

•  Equipment  necessary  to  make  broadband  service  functional . 

/ 

/ 

•  Equipment  necessary  to  manage,  control,  or  maintain  broadband  service  or  dedicated  health  care 
broadband  network  . 

No 

/ 

A.  Hligihla  Scn  icas 

80.  We  eleseaihe!  the  se!rvie:e!s  that  will 
he!  e!ligil)le!  fe)r  suppeert  unele!r  the 
He!althe:are!  Ce)nne!e:t  Funel.  We!  are 
gineleKl,  among  eether  e;onsiele!ratie)ns,  by 


e)ur  statuteery  elire!e:tive  te)  e!nhime:e!  ae:e:e!.ss 
te)  “iielv<me:e!el  te!le!e:e)mnnmie:atie)ns  anel 
inie)rmatie)n  se!rvie:e!s’’  in  ii  e:e)mpe!titive!ly 
neutral  (ashie)n.  We!  e;e)ne:luele!  that 
pre)vieling  llexihility  fe)r  HClTs  te)  sele!e;t 
a  range  e)f  se!rvie:e!s,  within  eiertain 


ele!fine!el  limits,  anel  in  e:e)njune:tie)n  with 
the  exempetitive  hieleling  reiepiirements 
we  aeleept,  will  miiximize  the  impae:t  e)f 
Funel  ele)llars  (anel  se;arex!  HCP 
re!se)mex!s). 
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81.  Specifically,  we  will  provide 
si!])|)ort  for  advanccul  services  without 
limitation  as  to  the  ty|)e  of  technologv 
or  provider.  We  allow  IKlPs  to  utilize 
both  public  and  ])rivate  networks,  and 
diff(!rent  network  configurations 
(including  dedicatcul  connections 
between  data  ccmters  and  administrative 
offices),  and  lease  or  j)urcbase  dark 
fiber,  de])imding  on  what  is  most  cost- 
effective.  \V(!  also  provid(!  supjiort  for 
rea.sonable  and  customary  in.stallation 
charges  (up  to  an  undiscounted  cost  of 
S.'j.OOO).  For  consortium  applicants,  we 
will  akso  ])rovide  support  for  upfront 
payments  to  facilitate  build-out  of 
facilities  to  IKiPs.  We  limit  such 
funding  to  consortia  because  w(! 
anticipate  that  group  buying  for  such 
.services  and  ecpupment  will  lead  to 
lower  ])rices  and  better  bids,  resulting  in 
more  efficient  use  of  Fund  dollars. 

82.  We  decline  to  ado])t  a  minimum 
bandwidth  recjuirement  for  the 
su|)ported  .services  because  many  rural 
IKlFs  still  lack  access  to  higher 
broadband  speeds.  We  will,  however, 
limit  certain  types  of  .sup])ort  to 
connections  that  j)rovid(!  actual  speeds 
of  l..'i  Mb|)s  (symmetrical)  or  higher,  in 
ord(!r  to  (msun;  that  we  do  not  invest  in 
networks  l)as(;d  on  outdated  technologv. 

1.  Definition  of  Fligible  Services 

83.  Discussion.  We  adopt  a  rul(!  to 
provide  support  for  any  scu  vice  that 
meets  the  following  (bd’inition: 

Any  advanccul  t(!lec:omnumicalion.s  or 
iid'ormation  service  that  enabl(;s  IlCiFs 
to  post  their  own  data,  intiuact  with 
stored  data,  generate;  n(;w  data,  or 
communicate,  by  jeroviding 
connectivity  over  private  dedicated 
networks  or  the  ijublic  Internet  for  the 
provision  of  health  information 
technology. 

'I’be  definition  we  ado])t  differs  from 
the  NPRM  ])roj)o.sal  in  only  two 
respects.  First,  becau.se  we  allow  all 
HCPs  to  ])artici])ate  in  consortia  and 
receive  sup])ort  (subject  to  the 
limitations  on  non-rural  HCPs).  we  have 
removed  the  language  r(;ferring  to 
“rural”  HCPs.  .Second,  we  delete  tin; 
word  “broadband  acce.ss”  from  the 
definition  originally  propo.sed,  to  make 
clear  that  eligible  services  include  not 
only  broadband  Internet  access  services, 
but  also  high-speed  transmission 
.services  offer(;d  on  a  common  carric;!’  or 
non-c:ommon  carrier  basis  that  may  not 
meet  the  definition  of  “broadband”  that 
the  Commission  has  used  in  other 
contexts.  This  broad  definition  allows 
1  KiPs  to  choose  from  a  wide  range  of 
connectivity  solutions,  all  of  which 
enhance  their  acce.ss  to  advanced 
.services,  based  on  their  individual 


health  care  broadband  needs  as 
available  technology  evolves  over  time: 
decisions  will  be  made  in  the 
mark(;tplace  without  regard  to 
regulatory  classification  d(;ci,sion.s  of  the 
connectivity  solutions. 

84.  I^iihlic  and  Privala  Nclworks.  We 
conclude  that  eligible  IKiPs  may  receive 
.supi)ort  for  .s(;rvice.s  over  both  the  public 
lntern(;t  and  j)rivate  networks  [i.a.. 
dedicated  conn(;ction.s  that  do  not  touch 
the  public  Internet).  As  di.scu.ss(;d  in  the 
X'PHM,  access  to  advanced 
telecommunications  and  information 
services  for  health  care  delivery  is 
l)rovided  in  a  variety  of  ways  today.  P’or 
example,  due  to  privacy  laws  and  FUR 
r(;(]uirements.  IKd’s  may  find  that  it  be.st 
suits  their  needs  to  .securely  transmit 
health  IT  data  to  other  HCPs  over  a 
])rivate  dedicated  connection.  In  other 
instances  (e.g.,  communicating  with 
j)atients  via  a  Web  site),  HCPs  may  need 
to  utilize  the  ])ul)lic  Internet,  or  it  may 
.simj)ly  be  mon;  cost-effective  to  utilize 
D{;dicated  lnt(;rnet  Access  .services  for 
c(;rtain  types  of  traffic.  .S(;veral  Pilot 
j)roj(;ct.s  liave  determined  that  a  mix  of 
l)otb  ])ublic  and  private  networks  be.st 
fits  the  needs  of  their  HCPs. 

8.').  Network  (A)nfh^ur(itious.  Under 
the  new  rule,  “eligible  services”  mav 
include  last  mile,  middle  mile,  or 
backbone  services,  as  long  as  support  for 
such  services  is  r(;(|ue.sted  and  u.sed  bv 
an  eligible  I  KiP  for  eligible  i)urposes  in 
complianci;  with  other  program  rules. 
HCPs  (;m])basize  that  they  n(;(;d  the 
ability  to  control  tlu;  design  of  their 
networks,  even  if  the  network  relies  on 
leased  services.  Our  Pilot  Program 
i;xperience  also  indicates  that  HCPs  are 
likely  to  tailor  their  funding  recpiests 
based  on  what  .ser\'i{:es  are  alr(;ady 
available.  For  example,  if  a  region 
already  has  a  middle  mile  network 
suitable  for  health  care  use.  the 
a])])licant  may  cboo.se  to  focus  its 
funding  n;(pie.st  on  last  mile  facilities  to 
c:onnect  to  the  middle  mile  or  backbone 
network.  On  the  other  band,  if  there  is 
no  j)re-exi.sting  middle  mib;  connection 
between  the  HCPs  in  the  network, 
providers  may  choose  to  .seek  funding  to 
lease  such  capacity  instead.  Therefore, 
we  find  that  allowing  flexibility  in  the 
n(;twork  .s(;gments  sup])orted  will  best 
leverage  ])rior  inve.stments  by  allowing 
maximum  u.se  of  existing  infrastructure. 

8().  In  tlu;  NPRM,  tlu;  Commi.ssion 
])ropo.sed  that  the  Broadband  Services 
Program  would  subsidize  costs  for  anv 
advanced  telecommunications  and 
information  services  that  jirovide 
“point-to-])oint  broadband 
connectivity.”  In  response;  to  the  NPRM. 
some  commenters  expr(;s.se;d  concern 
that  only  traditional  point-to-])oint 
circuits  might  Ik;  eligible  for  funding. 


and  such  a  limitation  coidd  preclude 
u.se  of  more  cost-effective  point-to- 
multijjoint,  lP-ba.s(;d,  or  cloud-ba.sed 
architectures.  Haseel  on  our  full 
consideration  of  the  record,  we 
conclude  that  support  under  the; 
Healthcare  Connect  Fund  will  not  be; 
limiteel  te)  "pe)int-te)-])oint”  se;rvie:e;s. 
Ratbe;r.  any  <ielv;me;eel  .se;rvie:e;  is  eligible, 
cinel  HCPs  may  re;epie;.st  sui)])e)rt  leer  ;mv 
type;  eef  network  e:e)nfiguratie)n  that 
e:e)mplie;.s  with  preegnun  redes  (e.g..  is  the 
mexst  e:e).st-e;)fe;e:tive;).  This  <ippre)ae:b 
e:e)m]je)rt.s  with  the  stateiteerv  elire;e;tive 
that  the  Cejinmissiem  eaibance  ace:e;.s.s  te) 
aelvane:e;el  .se;rvie:e;s  in  a  manne;r  that  is 
“e:e)m])etitive;lv  neutral.” 

87.  Technology.  Cenisistent  with  the 
.statuteery  re;epdreme;nt  that  our  redes  be; 
e:ompetitiveiy  neutral,  we;  e:e)ncluele;  that 
e;ligil)le  .servie:e.s  may  be;  provieleei  eever 
any  available;  te;e;bne)le)gy.  wbe;tbe;r 
wireline  (e;e)i)pe;r,  fiber,  eer  any  otbe;r 
meelium).  wirele.ss,  or  satellite.  We  alse; 
finel  that  a  e:e)mpe;titively  neutral 
appre)ae:b  will  be;.st  ensure;  that  HCPs  e:an 
lUcike  e:e).st-e;ffee:tive;  u.se;  of  Funel  su])|)e)rt. 
We;  preeviele;  aelelitieenal  ginelane;e; 
re;gareling  fibe;r  leases,  anel  minimum 
banelwieltb  anel  se;rvie;e;  epiality 
re;eiinre;me;nt.s. 

2.  Minimum  Banelwieltb  anel  Se;rvie:e; 
Quality  Re;ejinre;me;nt,s 

88.  Di.se:u.s.sie)n.  We;  will  not  impeese; 
minimum  banelwieltb  anel  .se;rvie:e; 
ejeiiility  re;epure;me;nts  fe)r  the  He;tdtbe;are; 
(;e)nne;e:t  Funel,  baseel  een  the  re;e:e)rel  in 
this  pre)e:e;e;eling.  Cenmnenters  agre;e;  that 
HCPs  ne;e;el  e:e;rtain  minimum  le;ve;l.s  e)f 
reliability.  re;ebmelane;y.  anel  epiality  e)f 
.se;rvie:e;,  but  they  neete  that  the  e;xae;t 
re;e]uire;me;nt  may  vary  ele;])e;neling  eni  the 
applie:atie)n.  anel  that  ne)t  all  HCPs  will 
have  ae;e:e;s.s  to  .servie;e;s  that  preeviele;  a 
.spe;e:ifie;el  le;ve;l  e)f  reliability  anel  epiality. 
\Vbile  enir  goal  is  te)  e;ne:e)urage;  HCPs  te) 
e)l)tain  l)re)aell)and  e:e)nnee:tions  <it  the 
spe;e;d.s  re;e:e)mmenele;el  in  the  Notional 
Rroadhand  Plan,  the;  re;e:e)rel  inelie:ate;s 
that  in  .se)me;  areas  e)f  the  e:e)untry,  HCPs 
face;  limite;el  eeptieens  in  eebtaining  speeels 
e)f4  Ml)j).s  e)r  abeeve.  Ceemmenters  ne)te; 
that  in  areas  wbe;re;  higher  .spe;e;el 
e;e)nne;e:tie)n.s  are;  ne)t  available, 
te;le;me;elie;ine;  ne;twe)rk,s  have 
ne;ve;rtbe;le;.ss  l)e;e;n  able;  te)  e)pe;rate;  with 
e:e)nne;e:tie)n.s  at  speeels  Ie;.ss  than  4  Mb|).s. 
(ieemmenters  akse)  state;  that  .se)me;  e)f  the 
.smalle;st  rural  HCPs  simply  may  ne)t  be; 
able;  to  affeerel  higher  banelwieltb 
e:e)nne;e;tie)ns,  e;ve;n  when  sue:!) 
e:e)nne;e;tie)n.s  are;  available;.  'rbe;.se; 
e:e)mme;nte;rs  e;xpre;.ss  e:e)nce;rn  that  a 
minimum  banelwieltb  re;epnre;me;nt  e:e)ulel 
result  in  HCPs  e;itbe;r  (1)  l)e;ing  fe)re:e;el  te) 
buy  banelwieltbs  that  are;  ne)t  e:e).st- 
e;ffe;e:tive  for  their  e:ire:um.stance;.s;  or  (2) 
being  unable;  te)  re;e:e;ive;  be;altb  e:are; 
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univer.sal  service  discounts  (due  to  the 
cost  of  the  recjuired  ininiinuin- 
Nnuiwidth  conn(H:tion).  Wi;  do  not  wish 
to  j)rev(‘nt  the  neediest  IKd’s  from 
riicc'iviiig  discounts.  es])(!ciallv  it  tliev 
are  able  to  address  their  connectivity 
needs  in  the  near  ttain  hy  utilizing  a 
connection  Ixdow  a  detined  inininnnn. 
After  reviewing  the  record,  we  conclnde 
that  it  would  lx?  dilficnlt  to  set  a 
minimum  specxl  recjuirement  at  this 
time  that  would  not  have  the 
unintemhxl  effect  of  j)otentially 
precluding  .some  IlCPs  from  obtaining 
connectivitv  currently  ap])roj)riate  for 
their  individual  needs.  We  therefore 
conclude  it  w(ndd  he  premature  now  to 
set  a  minimnm  threshold  speed  for 
connections  that  are  .snpix)rled  in  the 
Healthcare  Connect  Fund. 

ttU.  We  will  cmitinue  to  provide 
su|)port  in  the  Healthcare  (Connect  Fund 
for  services  that  have  been  historically 
.snp|X)rted  through  the  Internet  Access 
Program,  including  D.SL.  cable  modem, 
and  t)ther  similar  forms  of  Internet 
acct;s.s.  We  expect  recipicaits  to  migrate 
to  services  over  time  that  deliver  higher 
(^ipahilities.  W(!  do.  however,  adopt  one 
limitation  desigmxl  to  ensun;  that  the 
hxais  of  tin;  program  remains  on 
advancing  acce.ss  to  the  handwidths  that 
incn;a.singlv  will  lx;  m;(;d(;d  for  health 
(uire  |)nr|X).s(;s.  No  njjfront  pavnn;nt.s 
will  lx;  (;ligil)ie  for  funding  for  s(;rvic(;s 
that  deliver  less  than  l..a  Mbps 
symmetrical  (/.e.  less  than  'I'-l  .sj)(;(;ds). 
exc(;pt  lor  r(;a.sonahl(;  installation  costs 
nnd(;r .S.T.OOO.  W(;  have*  cho.s(;n  tin; 

Mbps  thn;shold  lx;caus(;  IK-'Ps  have 
indicated  that  thevean  successfidlv 
im|)lement  telenn;dicine  s(;rvic(;s  ov(;r  a 
1..a  Mbps  conn(;ction.  if  that  is  tin;  oniv 
practical  option.  Tln;refor(;.  wi;  conchnh; 
that  l..a  Mhj).s  is  the  nnnimnm  thr(;shold 
at  which  HCPs  .should  lx;  able  to  obtain 
support  for  upfront  costs  for  bnild-(nit 
or  infra.st  met  lire  upgrades. 

‘to.  We  note  that  tin;  Pilot  Program 
allowed  most  participants  to  obtain 
spei.xls  of  4  Mbps  or  abo\  e.  and  we 
(;xpect  that  the  n;forms  adopt(;(l  in  this 
Order  will  generally  allow  IKiPs  to 
obtain  acc:ess  to  the  handwidths 
recoinineinled  in  the  Xdtional 
liroddhdtui  Plan.  We  agrix;  with  tin; 
National  Rural  H(;alth  As.sociation  and 
the  (California  Telehealth  N(;twork  that 
we  .should  lx;in.hinark  actual  sp(;(;ds 
obtained  iind(;r  tin;  H(;althcar(;  (Conin;ct 
Fund  to  det(;rmine  how  well  the 
prognun  is  nn;eting  HCCPs'  broadband 
needs.  Tln;n;fore.  wi;  will  al.so  reijuiri; 
[xirticipants  to  report  basic  information 
n;garding  bandwidth  as.sociat(;d  with 
tin;  .servic(;s  obtained  with  universal 
s<;n'ice  discount.s.  To  (;nabh;  HCCPs  to 
have  the  information  nc'ces.sarv  to  fih; 
such  reports,  we  will  r(;(juir<;  all  s(;rvic(; 


provid(;rs  ])articipating  in  the 
H(;althcare  (Connect  Fund  to  disclose  tin; 
r(;(pnred  metrics  to  tln;ir  H(CP 
cn.stomers. 

3.  Dark  and  l.il  l*’ilx;r 

‘)1.  Discu.ssion.  Service  i)rovid(;rs 
today  ])rovide  mnnerous  broadband 
services  over  fiber  that  tin;  service 
jirovider  manages  and  has  “lit”  (/.e..  the 
service;  provider  has  furnished  the 
modulating  eipdpmenl  and  activated  tlx; 
fiber).  IKCPs  are  curr(;ntly  able  to  r(;ceive 
snpjxn  t  for  teh;commnnications  services 
ami  Internet  access  services  provided 
over  such  fib(;r,  as  are  schools  and 
libraries  in  the  F-rate  ])rogram.  The 
Healthcare  (Connect  Fund  will  continin; 
to  sn])port  broadband  .services  jn'ovid(;d 
over  .service  ])rovider-lit  fiber.  The 
XPIiM  jiroposal.  however,  raised  two 
additional  i.ssin;.s:  (1)  The  eligibility  of 
dark  fib(;r,  and  (2)  .sn|)]X)rt  for  costs 
a.ssociated  with  dark  or  lit  fiber  lea.s(;.s, 
including  upfront  |)ayment.s  assixaated 
with  leases  or  indefeasible  right  of  n.se 
(IRl!)  arrang(;nn;nt.s  for  lit  or  dark  fiber. 

5)2.  Pligihilitv  of  ddik  fihor.  We 
conclnde  that  (;ligibl(;  IKCPs  mav  r(;ceive 
sujiport  for  “dark"  filx;r  when;  tin; 
customer,  not  tin;  .si;rvice  ])rovid(;r. 
jirovides  tin;  modidating  i;l(;ctn)iucs.  In 
the  A'/^/fA7.  tin;  (Commission  not(;d  that 
under  such  an  approach.  ai)i)licants 
would,  fix'  in.stance,  be  abh;  to  leasi; 
dark  fiber  that  mav  be  owned  bv  state, 
r(;gional  or  l(x;al  gov(;rnnn;ntal  entiti(;.s, 
when  that  is  the  most  co.st-(;ffective 
solution  to  tln;ir  connectivity  n(;eds. 
(Consistent  with  onr  ])ractice  in  the  F- 
rate  program,  however,  wi;  will  only 
jirovide  support  for  dark  fih(;r  when  it 
is  “lit"  and  is  actually  being  iisod  bv  the 
IKCP;  we  will  not  provide  snpjiort  for 
dark  fiber  that  remains  unlit. 

93.  (Consistent  with  (Commission 
Ijrecedent.  we  find  that  dark  fiber  is  a 
“.service"  that  eidiances  acc(;.ss  to 
advanc(;d  telecomimnncations  and 
iidbrmation  .services  consi.stent  with 
section  2.')4(h)(2)(A)  of  the  Act.  As  in  the 
F-rati;  program,  wi;  concliuh;  that 
sujiporting  dark  fibi;r  ])rovides  an 
additional  comp(;titive  ojition  to  help 
IKCl^s  obtain  broadband  in  tin;  most 
co.st-(;ff(;ctiv(;  manner  available  in  thi; 
marki;t place;.  IKCPs  g(;n(;rally  snp])ort 
making  dark  fiber  (;ligibh;.  For  example, 
IRHN  stati-'s  that  the  varying  broadhand 
(;nvironments  in  rural  ar(;as  throughout 
the  countrv  ne(;d  to  hi;  “mined"  to  find 
tlx;  most  cost-(;ffi;ctiv(;  solution, 
including  (;xi.sting  fibi;r  infrastrnctnre 
that  can  lx;  brought  into  n.si;  by  IKCPs 
.si;(;king  dark  fiber.  (Comment(;rs  al.so 
agrei;  that  making  dark  filx;r  eligibh;  will 
allow  tin;  co.st-(;ff(;ctive  levi;raging  of 
existing  resources  and  investments. 


including  state;,  re;gie)nal,  anil  local 
iu;t  works. 

94.  As  the;  (Commission  i;e)ne:lueieil  in 
the;  I'C-nite  context,  we;  are;  not  persnaeleel 
by  arguments  that  e;ntitie;s  who  are;  not 
ti;Ie;i:ommnnie:ations  pre)viele;rs.  .sue:h  as 
IKCPs,  “have;  a  poor  track  re;i;e)rel  making 
ilark  fibe;r  fae:ilitii;s  viable  for  their 
.se;rvii;e;s.”  While  elark  fiber  will  not  be; 
an  a])])ropriate;  solution  for  iill  IKCPs, 

Pilot  proje;e;ts  have  ilemonstrateel  that 
they  i:an  siici:e;s.sfnlly  iiu:or])ex’ate  elark 
fil)(;r  solutions  into  a  re;gional  or 
.statewiele;  he;alth  e:are;  network.  We  are 
al.so  not  jjersuaeleel  by  the;  argument  that 
elark  fibi;r  solutions  may  not  be;  cost- 
eifee;tive;.  IKCPs  will  be;  re;e|uireel  to 
unelergo  e:om])e;titive;  bideling,  anil  our 
ae:tion.s  me;re;ly  ensure  that  IKCPs  have; 
an  ailelitional  option  to  e;onsiile;r  eluring 
that  prix;e;ss.  If  serviex;  jx'ovielers  e:an 
proviele;  e:omparable;.  less  i;x])en.sive  lit 
fibe;r  alte;rnativi;s,  we  antie.ipate  that 
sui:h  proviile;rs  will  bill  to  proviele 
.servie;e;s  to  H(CP.s,  who  are  re;ejuire;il  to 
.select  the;  most  i:o.st-effe;i;tive;  o])tion.  As 
the;  (Commission  fonnel  in  the;  Schools 
and  Lihrorics  Sixth  Report  ond  Order. 

75  FR  7.'j393,  De;ce;mber  3.  2010,  if  more; 
])roviele;rs  bill  to  proviele;  se;rvice;s.  the; 
re;sulting  compe;tition  shoulel  betti;r 
i;nsnre;  that  applie;ants — anil  the;  Funel — 
re;i:eive;  the  best  priea;  for  the;  mo.st 
banelwielth. 

tt.'j.  In  orile;r  to  furthi;r  i;n.snri;  that  elark 
fibi;r  is  the  mo.st  cost-effective;  .solution. 
howe;ve;r,  we;  will  limit  su])port  for  elark 
fibi;r  in  two  ways.  Fir.st,  re;eiue;sts  for 
propo.sals  (RFPs)  that  allow  for  elark 
libe;r  solutions  must  also  solie;it 
propo.sals  to  proviele;  the  nee;eleel 
servie:e;s  over  lit  fiber  over  a  time  ])e;rie)el 
e:e)mparal)le;  to  the  iluration  of  the  elark 
filx;r  lease  or  IRll.  Si;e;onel,  if  an 
applieamt  intenels  to  reeiiuist  su])])ort  for 
i;e]uipme;nt  anel  maintenanea;  eaests 
assexaated  with  lighting  and  ojjerating 
elark  fil)e;r.  it  must  ine:luele  sue:h 
ele;me;nts  in  the;  same  RFP  as  the;  elark 
fihi;r  so  that  D.SAC  earn  re;vie;w  all  eaists 
assex:iateel  with  the  fiber  when 
ilete;rmining  whether  the  a])])lie’.ant 
e:hose  the;  most  ca)st-e;ffi;ctive  bill. 

!)().  We  are;  not  pi;rsiiaile;el  that 
eillowing  a  IKCP  to  ])nre:hase;  elark  fiber 
from  state.  ri;gie)nal,  or  loi;al  government 
eaitities  will  ne;gate;  the;  IKCP’s  ability  to 
"maintiiin  a  fair  anel  oj)en  ea)m|)i;titive; 
biilding  e;nvire)nmi;nt"  if  the;  IKCP  is 
“linkeil"  to  the;  governmental  entity  in 
eine;.stion.  We;  aelo])t  re;ejnire;me;nts  that 
])rohibit  pe)te;ntial  .se;rviea;  ])roviile;r.s, 
ini:hieling  government  e;ntitii;.s,  from  also 
ae:ting  as  e;ithe;r  a  (Con.sortimn  Le;aele;r  or 
eaensnltant  or  ])re)vieling  othe:r  tvpes  of 
spe;e:ifie;el  assi.stanea;  to  IKCPs  in  the; 
ea)mj)etitive;  bideling  proea;ss.  Allowing 
IKCPs  to  le;a.se;  elark  fiber  .shoulel  ineaea.se; 
lannpetition  among  fiber  jjrovielers  anel 
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ensiin;  a  more  rolnist  bidding  jirocess. 
IKiPs  still  must  ihnnonstrate  that  the  bid 
they  choose  is  the  mo.st  cost-eftective. 

As  the  (iominission  stattnl  in  the  li-rate 
context,  we  l)elieve  onr  coin|)etitive 
bidding  rules  will  protect  against  the 
possibility  of  waste,  fraud,  or  al)n.se  in 
tliat  context.  To  the  extent  there  are 
violations  of  the  coinp(!titive  bidding 
rnl(;s,  such  as  sharing  of  insidi; 
information  during  the  c:oinpetitive 
bidding  i)rocess.  lISA(i  will  adjust 
funding  commitments  or  recover  any 
disbursed  funds  through  its  normal 
])rocess.  As  the  (Commission  concluded 
in  the  F-rate  context,  our  RHCC  rules  and 
nuiuinanents.  including  the  c:ompetitive 
bidding  rules,  aj)ply  to  all  a])])licants 
and  service  providers,  irrespective  of 
the  entity  providing  the  fiber  network. 

07.  F/her  h^cisHS  and  IRlJs.  As 
propo.sed  in  the  MPRM.  eligible  HCCPs 
may  receive  suijport  for  recurring  co.sts 
ccssocaatcul  with  lexises  or  IRlJs  of  dark 
(/.e..  ])rovided  without  modulating 
ecjiiipment  and  unactivated)  or  lit  fiber. 
We  conclude  that  llCCPs  may  not  use 
fiber  leascis  and  IRlJs  to  accpiire 
nnneeded  fiber  strands  or  warehouse 
exce.ss  dark  fiber  strands  for  future  u.se. 

If  a  IKCP  c.hooses  to  lease  (or  obtain  an 
IRII)  for  “dark”  (i.e.,  nnactivated)  fiber, 
rcicurring  charges  under  the  lease  or  IRU 
are  eligible  only  for  fiber  strands  that 
have  been  lit  within  the  funding  year, 
and  only  once  the  fiber  strand  has  been 
lit. 

08.  Eligible  IKCPs  applying  as 
consortia  may  also  receive  su])])ort  for 
u])front  charges  associated  with  fiber 
leases  or  IRDs.  subject  to  the  limitations 
applicable  to  all  upfront  charges.  An 
IRII  or  lease  for  dark  fiber  tvpicallv 
recpiircxs  a  large  upfront  ])aynient.  even 
if  no  new  construction  is  recpiired.  In 
some  cases,  however,  serv  ice  providers 
may  dej^loy  new  fiber  facilities  to  sc^rve 
1  ICPs  under  the  Icxise  or  IRII.  and  may 
.seek  to  recover  all  of  part  of  those  costs 
through  non-reenrring  charges 
(sometimes  called  “spt;cial  construction 
charges”).  Such  "binld-out”  costs  are 
eligible  for  .suj)port.  (Consistent  with  the 
general  rule  we  adopt,  we  will  |)rovide 
su])port  for  build-out  costs  from  an  off- 
premi.ses  fiber  network  to  the  service 
provider  demarcation  point.  We  decline 
to  provide  sup])ort  for  such  charges  after 
the  service  provider  demarcation  pc)int, 
consistent  with  the  (Commission's 
current  ])olicy  of  not  sn])])orting  internal 
comuictions  for  IKCPs. 

95).  In  the  E-rate  lu'ogram.  fibm'  must 
be  lit  within  tin;  funding  year  for  non¬ 
recurring  charges  to  be  eligible.  We 
adopt  this  reciuirement  in  the  Healthcare 
(Connect  Fund.  HCCPs,  however,  mdike 
.schools,  do  not  have  a  summer  vacation 
jjeriocl  during  which  t;onstrnction  can 


take  place  without  disrupting  normal 
o])erations.  FurtlKainore,  in  some  rural 
areas,  weather  conditions  can  cau.se 
unavoidable  delay.s  in  construction. 
Therefoix!.  we  will  allow  applicants  to 
rec(;ive  u|)  to  a  one-y(XU'  (jxtemsion  to 
light  fib(!r  if  they  provide 
docunumtation  to  lJSA(C  that 
t:onstruction  was  unavoidably  delavtul 
due  to  weatlna-  or  other  reasons. 

11)0.  A7oi;?te;7o;jce  (A)sts.  We  also  find 
that  IKCPs  may  recenve  sup|)ort  for 
maintenance  costs  associated  with 
leases  of  dark  or  lit  fib(!r.  Only  IKCPs 
applying  as  consortia  may  ixiceive 
sujjport  for  u])iront  payments  for 
maintenance  costs. 

101.  Equipimud.  We  will  i)rovide 
su])])orl  for  e(]uipment  nece.ssary  to 
make  a  broadband  .service  functional. 
Consistent  with  that  .standard,  we  find 
that  HCPs  may  receive  support  for  the 
modulating  electronics  ami  other 
e(iui])ment  neces.sary  to  light  dark  fiber, 
if e(]ui])ment  is  leastul  fora  recurring 
monthly  (or  annual)  fee,  IKCPs  mav 
rec:eive  su])])ort  for  those;  recurring 
costs.  IKCPs  ajjplying  as  consortia  mav 
also  ree;eiv(;  sup])ort  for  u])iront 
payments  a.ssociated  with  ])urcha.sing 
(;(]ui|)ment.  .subj(;ct  to  the  limitations. 

102.  Elioihh;  Providers.  The; 
(Commission  has  ])reviou.sly  authorized 
schools  and  libraries  to  lea.se  dark  fiber, 
and  authorizes  .schools  and  librari(;s  to 
lease  any  fibi;r  connectivitv  (not  just 
dark  fiber)  from  anv  entitv.  including 
state;,  mnnie:i|)al  e)r  re;gie)nal  re;.se;are;h 
netweerks  anel  utility  e:e)mp;mie;.s.  We 
will  alleew  IKCPs  te;  le;a.se;  fibe;r 
e:e)nne;e:tivitv  freem  iinv  pre)viele;r. 

4.  (Ce)nne;e;tie)n.s  te;  lnte;rne;t2  eer  Natiejiud 
EambelaRiiil 

103.  Diseai.ssie)!!.  “Preeaelbanel 
Se;rvie:es”  in  this  e:ontext  inedueles 
bae:kbone  .servie:es.  We  finel  that  the; 
member.ship  feH;s  e:harge;el  by  Interne;t2 
anel  NLR  are  ])art  of  the;  exist  eif  eibtaining 
acex;.ss  tei  the;  bae:kbe)ne;  .se;rviex;.s 
])ren'iele;el  by  the;.se;  eirganiziitiems,  anel 
thus  are;  eligible;  feir  suppeirt  as  re;e:urring 
exists  for  breiaelbanel  serviexis.  We; 
ele;le;gate;  .mtheirity  tei  the  Wire;line; 
(Ceimpetitiem  I3ure;au  te)  ele;.signate;  ;i.s  an 
eligible;  exjien.se,  upein  re;eine;st. 
me;mbe;rship  fe;e;s  feir  either  ne)n-])re)fit 
re;se;are:h  anel  e;elue:atie)n  netweirks  similar 
tei  Inte;rne;t2  anel  NER.  We;  further  finel 
that  breiaelbanel  se;rviex;,s  re;e]uire;el  tei 
ex)nne;e:t  to  Inte;rne;t2  eir  NER  sheiidel  be; 
e;ligible  feir  supiieirt  uneler  the 
He;ahhe:iue;  (Ceinne;e:t  Fimel,  iis  well  as  any 
breiaelbanel  se;rviex;.s  eibtaineiel  elire;e;tly 
froiv.  Inte;rne;t2  eir  NER.  (Ceimmenters 
genendly  sujiport  jireivieling  supjieirt  feir 
beith  membeirship  fe;e;s  anel  feir  the 
breiaelbanel  .se;rviex;.s  reiejnireel  tei  exinneie.t 
health  e:are;  ne;tweirks  tei  lnte;rne;t2  anel 


NLR.  In  aelelitiein,  seime  commeinteirs 
believe;  that  these;  neitweirks  mav  jireiviele 
;e  le;vel  eif  serviex;  neit  avaihible  ireim 
eximme;re:ial  jireivielers  in  ex;rtain 
situiitieins. 

104.  We;  exineduele,  heiwever,  that  it  is 
iipiireiiiriate;  tei  re;einire;  partiedpemts  tei 
.seek  ex)nipe;titive;  hi  els  freim  NLR  anel 
Inte;rne;t2,  eir  any  either  re;.se;are:h  anel 
eieluexitiein  neitweirk,  thremgh  enir 
stiinelarel  ex)m])e;titive;  bieleling  preiex;.s.s. 
We;  re;ex)gnize;  anel  antie;i]iiite;  that  in 
.seime;  e:ase;.s.  Inte;rne;t2  eir  NLR  serviex;s 
may  be  the;  meist  ex).st-e;ffe;e;tive  seilutiein 
tei  me;et  a  IKCP’s  neeels.  As  noteel  by 
eximmenters.  the.se  netweirks  can 
jiroviele  many  benefits,  anel  the;  mei.st 
exi.st-eife;e:tive  solution  feir  IKCP  needs 
may  exiine  freim  Internet2  or  NLR.  There; 
may  be;  instanexis,  beiwe;ve;r,  uneler 
whie:h  a  meire  exist -effee;tive  solutiem  is 
available  from  a  eximmeredal  preivieler. 
or  a  nein-preifit  preivieler  either  than 
lnte;rne;t2  eir  NLR.  Manv  eximmenters 
eippeiseel  the;  Ceimmissiein’s  preijieisal  tei 
e;xempt  Natieinal  LambelaRail  anel 
Inte;rne;t2  freim  exinpietitive  bieleling. 
arginng.  ameing  eitheir  things,  that  sue:h 
an  eixemptiein  weiulel  be  anti-eximpetitive 
by  elisiielvantaging  eithe;r 
teileieximmuniexitieins  |)reiviel(;rs.  A 
ex)m])e;titive;  bieleling  re;e|uire;me;nl  that 
a|)plie;.s  eiejiudly  tei  all  partiedpiints  will 
einsure;  that  IKCPs  exm  exinsieleir  peissible 
eijitieins  freim  all  inle;re;ste;el  seirviex; 
])re)viele;r.s.  He;e:ause;  ap]ilie:ant.s  must 
cilre;aelv  emgage  in  exinpietitive  bieleling 
feir  all  either  serviexis.  we;  elei  neit  be;lie;ve; 
it  weiulel  be;  eiverly  burelenseime  tei 
re;eiinre;  iippliexmts  to  alsei  ineduele 
Inte;rne;t2  eir  NLR  in  their  eximpetitive 
bieleling  preie.ess.  While  we;  eaiexnirage  all 
applicants  to  fully  ex)nsiele;r  the;  be;ne;fit.s 
eif  ex)nne;e;ting  tei  non-preifit  re;se;are:h  anel 
e;elue:atie)n  netweirks  suedi  eis  lnterne;t2 
anel  NLR.  we  emphasize  that  it  is  neit  a 
reeiinrement  to  ex)nne;e:t  tei  lnte;rnet2  eir 
NLR. 

.^).  Off-Site  Data  (Centers  anel  Off-Site; 
Aelministrative  Offiexis 

lO.'i.  Disexissiein.  Biiseel  ein  eiur 
e;xpe;rie;nex;  with  the;  RH(" 
Teleeximmuniexitiein.s  anel  Pileit 
Preigrams.  we;  iieleijit  a  rule  that  ])re)viele;.s 
sujipeirt  uneler  the;  He;ahhe;are;  (Ce)nne;e:t 
Funel  for  the;  exmneedieins  anel  neetweirk 
(;eiuipme;nt  as,se)e:iate;el  with  eiff-site;  elata 
ex;nte;rs  anel  eiff-site;  aelministrative; 
e)ffiex;s  nseel  by  e;ligible  IKCPs  feir  their 
be;ahh  e:are;  purpeiseis.  subje;e:t  tei  the 
exinelitieins  anel  re;strie:tie)ns.  There;  has 
be;e;n  signifiexmt  ediange  in  how  IKCPs 
u.se;  infeirmatiein  teedmeileigv  in  the; 
elelivery  eif  he;ahh  exire  sinex;  the 
(Ceimmi.ssion  eiriginally  aeleijiteel  the; 
rnle;s  feir  the;  Teleeximmuniexitiems 
Preigram  that  elei  neit  preiviele;  sipijieirt  feir 
eiff-site;  elata  ex;nte;rs  anel  aelmini.strative 
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oillces.  Tlu.s  nciw  rule  aj)j)n)i)riatelv 
recognizes  "best  practiccis”  in  health 
care  lacility  and  infrastnulure  design 
and  the  way  in  which  IK’.Ps  increasingly 
accomplish  their  data  storage  and 
transmission  retiuirements.  It  also 
enables  IKlPs  to  usi;  (dticiimt  network 
connections,  rathcir  than  having  to  re- 
n)ute  tralfic  unnecessarily  in  ordtir  to 
obtain  sup|)ort.  Many  commenters 
|)oint(Ml  out  the  opmational  and  network 
etficiencv  gains  irom  this  approach. 

10().  For  purposes  of  the  rule  we 
adopt,  au  ‘‘off-site  admini.strative  office!'' 
is  a  facility  that  eloes  not  |)rovide  hands- 
on  delivery  of  jiatient  care,  hut  performs 
administrative  support  functions  that 
are  critical  to  the  provision  of  clinical 
care  by  eligible  HCPs.  Similarly,  an  "off¬ 
site  data  center"  is  a  facilitv  that  serves 
as  a  centralized  repeesitory  for  the 
.storage,  management,  and  di.sseiinination 
of  an  eligible  Hr,l’'s  comj)Uter  svstems. 
associated  components,  and  data.  Under 
the  new  rule,  we  expaml  the 
coniKictions  that  are  su])ported  for 
already  eligible  HCd’s  to  include 
connections  to  the.se  locations  wlnin 
purchascid  by  HUPs  in  the  Healthcare 
Uonnect  Fund. 

107.  .S|)i!cificallv.  subject  to  tht! 
conditions  and  nistrictions.  we  provide 
support  in  the  Healthcare  (’.onnect  Fund 
for  coniKictions  u.sed  hv  (iligihle  IK'.Ps: 

(i)  Hetweiiii  eligible  HCiP  sites  and  off- 
sit(!  data  ciintciis  or  off-site 
administrativi!  officiis.  (ii)  hetweiin  two 
off-site  data  centers,  (iii)  hiitween  two 
off-site  admini.strative  offices,  (iv) 
hiitween  an  off-site  ilata  ciiiiter  and  tlu! 
public  Internet  or  another  network,  and 
(v)  Ixitween  an  off-site  admini.strative 
office  and  an  off-site  data  center  or  the 
jiuhlic  Internet  or  another  network.  We 
akso  exjiand  the  eligihilitv  of  network 
(i(|uipment  to  |)rovide  sujiport  for  such 
(i(|uipment  when  locatetl  at  an  off-site 
admini.strative  office  or  an  off-site  data 
center.  In  addition,  we  e.stahlish  that 
support  for  such  connections  and/or 
network  ecpiipment  is  available  both  to 
single  HUP  ajiplicants  or  consortium 
applicants  under  the  Healthcare 
Uonnect  Fund.  Finally,  we  include 
supiiort  for  connections  at  such  off-site 
locations  (!ven  if  thev  are  not  owned  or 
controlled  hv  the  HUP. 

108.  We  adojit  this  rul(!  with  certain 
conditions  and  nistrictions  to  ensure  the 
funding  is  usiid  to  supjiort  onlv  eligible 
public  or  non-j)rofit  HU.l’s  and  to  jjrotect 
the  jirogram  from  potential  wa.ste.  fraud, 
and  abuse.  First,  the  connections  and 
network  (!(|uipment  must  he  used  solelv 
for  health  care  purposes.  Siicond,  the 
connections  and  network  e(|uipment 
must  he  purchasiid  hv  an  (iligihlc!  H(iP 
or  a  public  or  non-profit  health  care 
.system  that  owns  and  operates  eligible 


HUl’  sites.  'I'liird.  if  traffic  as.soc  iatixl 
with  one  or  more  ineligible!  HUP  site!s  is 
e:arri(!d  by  the!  supiiorteMl  connection 
and/or  network  (xiuipment.  the 
in(!ligihle  HUP  .sit(!.s  must  allocate  the 
cost  of  that  coumu  tion  and/or 
(uluipment  hf!tw(!(!n  eligihli!  and 
ineligible!  .site!s.  e;e)n.si.ste!nt  with  the!  "fair 
share!"  prine:iple!s.  These  e:onelitie)n.s  anel 
re!e]uire!me!nts  shemlel  fully  aelelrexss  the! 
e:e)ne:e!rns  eif  those  eiemnnenters  whei  fesir 
that  the!.se!  aelelitieuud  supiieirteel 
e.emneediems  mav  he!  useel  leing-term  feir 
nem-health  e;are!  puri)e)se!s. 

108.  As  e:e)mme!nte!r.s  peiint  emt.  HU.Ps 
eiften  finel  ineaexiseul  e!fne:ie!ne:ie!S  by 
leuaiting  aelministrative  e)ffie:e!.s  anel  elatei 
eienters  ajiiirt  freem  the  site  wheae  patieait 
e;are  is  preivieleel.  This  is  eisiieeaally  true 
feir  greiups  eif  HUPs.  inedueling  smaller 
HUPs.  wlu)  eiftem  share  aelministrative 
e)ffie;e!s  anel/eir  elata  e:ente!r.s,  tei  save 
meeney  anel  jeeie)!  re!se)ure:e!.s.  Furthermeae. 
it  eie)e!s  neit  make  |)rae:tie;al  sen.se!  to 
elistinguish  aelministrative  e)ffie:e!S  anel/ 
eir  elata  euaiters  tluit  iire  leieaitexl  eiff-site 
hut  eitherwi.se  iieerfeirm  the!  .same! 
fune:tie)ns  eis  em-site  fae:ilitie!.s.  <inel  whie;h 
renpiire  the  same!  hreiiielhanel 
eamneelivity  tei  funeliem  e!fie!e:tive!ly. 
While!  eiff-site!  iielministrative!  e)ffie;e!.s  anel 
eiff-site  elcitei  e:e!nte!rs  ele)  neit  preiviele! 
"hiinels  em"  eli!live!rv  eif  jiiitient  e:ari!. 
then'  elite!!!  ])e!rfe)rm  su|)pe)rt  funeitieins 
thiit  are!  e:ritie;al  tei  the  preivisiem  eif 
e;linie:al  eiiire  hv  HUPs.  Feir  exiuniile, 
iielministrative!  e)ffu:e!s  mav  eaieireliniite 
piitie!nt  tielmi.ssieins  anel  eiise:h<irge!s. 
ensure!  epiality  eiontreil  anel  patieait 
safety,  anel  m.iintain  the!  seuairilv  iiiiel 
e:e)mple!te!ne!.ss  eif  piitients'  me!elie:al 
reieairels.  Aelministrative  eiffie;e!.s  alsei 
jieirfeirm  ministeriid  tasks.  sue:h  as 
hilling  anel  e:eille!e;tiein,  edaiins 
jireiexissing.  anel  reigulatiein  eaimplianeie. 
\Vitheiut  an  aelmini.strative  eiffieie 
e:ii]iahle  eif  e:arrying  eiut  thei.se  fune;liein.s. 
an  eligible  HU-P  may  not  he!  able  tei 
.sue:e;ei.ssfully  preiviele:  patient  e.'are. 

110.  Similarly,  eiff-site  elata  e:e!nte!r.s 
often  peerfeirm  fune:tiein.s.  such  as 
heiusing  e!le!e:treinie:  meelie;al  reuxirels, 
whie:h  are!  e:ritie;al  tei  the!  eleliven  v  eif 
hexilth  e:are!  at  eiligihle  HUP  sites.  Feir 
exiimple.  the  Utah  Teleiheialtli  Neitweirk 
usees  a  jirimary  elata  e:e!nte!r  in  We.st 
Viilleey  (iity,  lltiih  with  ii  hiie:kup 
seuxineliiry  elat.i  eaenter  in  Ogeleen.  Ut.di  tei 
eleliver  appreiximately  2..'i00  e:linie:<il  anel 
finane:icil  a]iplie;atiein.s  tei  eiligihle!  I  K',P 
siteis.  Neirth  Uareilina  Teleiheialth 
Neitweirk  phms  tei  use  elata  exinteir 
e:einne!e:tivity  tei  lielji  jiuhlie;  heialth 
ageneneis  e:eini]ilv  with  “meianingful  u.se" 
eifFHR.s. 

111.  Hy  preivieling  suppeirt  feir  thei 
aelelitieinal  e:einne!e;tieins  (ei.g.,  theise 
e:einne!e:tieins  heiyeinel  the  elireie;t 
exinneeitiein  to  an  eligible  H(]P  site)  anel 


netweirk  eieiuiiiment  a.sseieaiiteel  with  eiff- 
site!  iielministrative!  eiffiexis  anel  eiff-sitei 
elata-exinters.  eligible  IKiPs  will  liei  iilile 
tei  elesign  their  neitweirks  meire 
eiffieaentlv.  Feir  eixample.  the  u.se  eif 
reimeite  eileiuel-ha.seid  IdlR  systeims  has 
heexime!  ii  "liei.st  priie:tie:e!."  esjieieMidly  feir 
siiiiiller  IKiPs.  feir  wheim  that  seilutiein  is 
eiften  meire  affeirelahle.  In  .sue:h  eiaseis.  a 
elireuit  exinneeitiein  freim  the  HUP  eiff-site 
iielministriitive  eiffie-.e  anel/eir  eiff-site  elata 
exinteir  tei  the  netweirk  hei.sting  the  remeite 
eileiuel-haseel  EUR  system  enables  the 
meire!  effiexent  fleiw  eif  netweirk  traffie:.  In 
eximparisein.  if  thei.se  aelelitieinal 
exinneieitieins  anel  netweirk  eieiuijiment 
were  neit  su]ipeirte!el.  an  HUP  niiiy  he 
feirexiel  tei  reiute  tiiiffie:  freim  its  eiff-sitei 
aelmini.strative!  eiffie.e  eir  eiff-site  elata 
exinter  that  is  elestineel  for  the  reimeite 
Id  lR  system  hae:k  threiugh  the  eligible 
HUP  site,  iieitentially  resulting  in 
suhstantial  ineilfieaenew  in  the  use  eif 
fimeling. 

1 12.  After  reivieiwing  the  reeieirel.  we 
exineduele  that  reiejuiring  that  an  eligible! 
HUP  tei  have:  majeirity  eiwnershi]!  eir 
exintreil  eiveir  an  eiff-site  aelmini.strative 
eiffiex!  eir  elata  exinter  in  eireler  feir  it  tei  he: 
eligible!  feir  .sup]ieirt  weiulel  im]iei.se!  an 
unneexi.ssiirv  hurelein  ein  HU.Ps  seieiking  to 
use  lireiaelhiinel  effeeitiveily  tei  eleiliver 
heialth  exire  tei  theiir  peitients.  Preivieling 
su]ipeirt  feir  eiligihle  expein.ses  asseieaateel 
with  eiff-silei  administrative!  eiffiexis  anel 
eiff-sitei  elata  exinteirs  was  wielelv 
eineleirseel  by  eximmenters.  hut 
eximmenteirs  neiteel  that  theire  is  a  wiele 
Vciriiitiein  in  the  wav  that  HUPs  struelure 
their  ]ihysie:al  fae;ilitie:.s.  Feir  eixeimjile. 
HITS  explains  that  an  IKiP  eiften  heis  nei 
envnership  eir  exintreil  eif  the  eiff-sitei  elata 
exinteir  heisting  its  heialth  e;are  relateel 
eieiuipment  <mel  seirvers.  NCiTN  suggests 
that  the  Ueimmissiein  ieleintifv  "eligihle 
fune:tions"  rather  than  eivaluating 
envnership.  The  aeleipteel  rule  eielelreisses 
these  exmceirns  and  preivieles  eligible 
HUPs  with  the  fleixihility  tei  use  eiff-site 
elata  exinteirs  anel  aelmini.strative  eiffiexis 
irrespeieitive  eif  envnership  eir  exintreil, 
.suhje!e:t  tei  the  exinelitions  anel 
re:e]uire!ments. 

113.  The  aelojiteel  ajiiireiae'.h  also 
ae.eximmeielates  a  veirieity  of  arrangements 
feir  the  ei]ie!ratiein  eif  eiff-sitei 
iielministrative  eiffiexis  anel/eir  eiff-site 
eliita  exinteirs.  For  instanexi.  einei 
eximmenteir  was  exinexirneel  that  the 
A7TfA/  ]irei]ieisal  unreiaseinahly  exeihuleiel 
suppeirt  feir  the  eiff-site  aelministiiitive 
eiffiexis  anel  eiff-site  elata  exinteirs  envneel 
hy  a  ]iuhlie:  eir  nein-]ireifit  heiiilth  exirei 
system!  rather  than  by  eine  eir  meirei 
eligible  H(iP  sites,  llneleir  the  rule  we 
cieleipt,  the  netweirk  eepiipment  iinel 
exinneieitieins  a.sseie'.iateel  with  theise  eiff- 
site  facilitieis  envneel  hv  ]iuhlic  eir  nein- 
jirofit  heialth  care:  sy.stems  are  eligible  feir 
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sui)])()rt  to  the  extiait  tluiv  satisfy  the 
conditions  and  restrictions.  Any 
network  (!(]ni])nient  and  coniKJCtions 
shared  among  a  syslian’s  eligil)le  and 
in(!ligil)le  IKiP  sit(!s  may  only  receive 
support  to  llu!  extent  that  the  (!X])enses 
are  cost  allocated  according  to  the 
guidelines.  We  helievt;  this  ai)|)roac:h  is 
consistent  with  the  intcmt  of  tlu;  statnt(! 
and  l)(;st  balances  the  objectives  of  fi.scal 
resj)onsihility  and  incnxising  acc;ess  to 
hroadhand  connectivitv  to  (iligihle 
llCPs. 

().  Reasonable  and  (lustomarv 
Installation  (',harg(;s  up  to  S.'i.OOO 

114.  Di.scussion.  Wh;  will  ))rovide 
supj)ort  for  reasonable  and  cnstomarv 
installation  charges  for  hroadhand 
services,  uj)  to  an  nmliscounted  cost  of 

000  [i.n.,  np  to  S3.2.'50  in  support)  ])(!!' 

1 ICF  location.  Commenters  generally 
agree  with  ])roviding  supjjort  for 
installation  charges.  ACS  suggests, 
however,  that  in  order  to  ])reserve 
hinds,  the  (iommission  should  limit  the 
,scoi)e  of  this  funding  to  only  the  most 
medically  imder.served  areas  (/.e..  those 
with  the  highest  UPSA  score).  We 
conclude,  however,  that  the  better 
course  is  to  limit  the  amount  of 
installation  charges  iier  eligible  llCiP 
location.  Because  onr  experience  with 
the  RH(]  Telecommunications  and  Pilot 
Programs  indicates  that  undiscounted 
installation  charges  are  tvpicallv  under 
.S.'j.OOO  per  location,  we  conclude  that 
setting  a  cap  at  this  level  will  ensure 
that  as  many  IKiPs  can  obtain  the 
benefits  of  hroadhand  connectivitv  as 
|)ossil)le.  HCPs  who  are  subject  to 
installation  charges  higher  than  this 
amount  may  seek  upfront  su])j)ort  for 
eligible  ,servic;e.s  or  equijjment,  iftho.se 
charges  indei)en(lently  (pialify  as 
eligible  ex])en.se.s  (e.g..  ujifront  charges 
for  .service  })rovider  deplovment  of 
facilities,  costs  for  llCP-con.structed  and 
owned  infra.structure,  network 
eciuii)ment,  etc.). 

7.  lI])front  Charges  for  Service  Provider 
Deployment  of  New  or  l)j)graded 
Facilities  To  Serve  Eligible  Health  Care 
Providers 

11. 'i.  Di.scussion.  Eligible  consortia 
may  obtain  support  for  upfront  charges 
for  service  jirovider  (i(!])loyment  of  new 
or  upgraded  facilities  to  .serve  eligible 
IKiP  sites  that  are  ai)i)lying  as  part  of  the 
consortium,  including  (hot  not  limitcul 
to)  fih(;r  facilities.  Although  the  Pilot 
Program  has  hel])ed  thousands  of  HCPs 
to  obtain  hroadhand  services,  manv 
HCPs  in  more  remote,  rural  areas  .still 
lack  acce.ss  to  hroadhand  connections 
that  effectively  meet  their  needs.  The 
Pilot  Program  demonstrated  that  many 
IKd^s  prefer  not  to  own  the  ])hvsical 


facilities  com))rising  their  networks,  hut 
can  still  assemble  a  (hulicated  health 
care  network  if  funds  an;  available  for 
sia  vice  provider  con.strnction  and 
upgrades  where  hroadhand  facilities  arc; 
not  already  available.  In  a  nnmher  of 
instanc(!s.  Pilot  i)roj(!ct.s  found  that 
.sn|)j)ort  for  n])iront  chargtis  for 
(hiployment  of  service  provider  faciliti(!s 
allowed  them  to  find  the  most  cost- 
effective  services  to  imiet  their  muuls 
while  obtaining  the  hemifits  of 
connecting  to  existing  networks. 

11(i.  (iommenters  recommend  that  the 
Healthcare  Connect  Fund  support 
service  i)rovi(ler  huild-ont  charges, 
arguing  that  will  result  in  cost-effective 
pric:ing,  which  in  turn  nxluces  the  cost 
to  the  Fund.  'Phis  .solution  may  be 
])articidarly  useful  when  a  health  care 
network  covcus  a  large  riigion  .ser\'(;d  by 
multiple  vendors,  because  the  network 
t:an  maximize  the  use  of  existing 
iidrastructure  and  seek  funding  for 
hnild-out  only  where  necessary.  For 
example,  OHN’s  multi-vendor  leased 
line  network  ntiliziid  l.'il.Oti  miles  of 
existing  infrastructure,  and  stimulated 
88.41  miles  of  new  middle-mile 
connectivity. 

T17.  We  adopt  a  rule  to  |)rovid(! 
support  for  s(;rvic;e  ])rovider  deployment 
of  facilities  np  to  llu;  “demarcation 
point."  which  is  the  honndarv  l)etw(;(;n 
facilities  owned  or  controlled  by  the 
service  provid(;r.  and  facilities  own(;d  or 
c;ontrolled  by  tin;  customer.  In  other 
words,  the  demarcation  point  is  the 
point  at  which  responsibility  for  the 
connection  is  “handed  olT’  to  the 
customer.  Tims,  charg(;s  for  “cnrh-lo- 
huilding  installation”  or  “on  site 
wiring"  are  eligible  if  they  are  us(;d  to 
extend  service  provider  facilities  to  the 
point  where  such  facilities  meet 
cu.stom(;r-owned  terminal  equipment  or 
wiring.  If  the  additional  build-out  is  not 
owned  or  controlled  hv  the  .service 
jji'ovider,  it  will  not  he  eligible  as 
service  provider  tlei)loyment  costs.  In 
contrast,  consi.stent  with  current  RHC 
program  rules,  “inside  wiring”  and 
“internal  connections”  are  not  (;ligihle 
for  support. 

118.  Because  u])fronl  charges  for 
hnild-ont  costs  can  he  significant,  we 
limit  eligibility  for  such  upfront  charges 
to  consortium  ap])lications.  Onr 
experieiux;  of  over  a  decade  with  the 
RlKi  Teleconmumications  Program 
suggests  that  individual  HOPs  are 
unlikely  to  attract  mnlli])le  bids,  which 
would  constrain  ])rice.s.  As  IKiPs 
themselves  ac;knowh;dg(;.  and  as  we 
learm;d  in  the  Pilot  Program, 
consortium  ap])lication.s  are  mon;  likelv 
to  attract  multiple  bidders,  dm;  to  the 
more  significant  dollar  amounts 
a.ssociated  with  larger  projects. 


Furthermore,  we  anticipate  that 
individual  HOPs  will  benefit  from 
particii)ating  in  a  (X)n.sortium  in 
nnmerous  ways,  including  pooling 
administrative  resonrc(;.s  (e.g.  for  the 
competitive  bidding  ])rocess),  ami 
increased  o])portnnities  for  coop(;ration 
with  other  flOPs  within  their  state  or 
r(;gion.  Oonsortia  seeking  funding  for 
hnild-out  costs  must  ap])ly  and  undergo 
tlu;  i;ompetitive  bidding  process  through 
the  consortium  application  ])rocess.  As 
in  the  Pilot  Program,  an  RFP  that 
includes  a  hnild-ont  com])onent  need 
not  he  limited  to  such  costs  (for 
exami)le.  some  HCiPs  included  in  the 
REP  may  not  need  any  additional  huild- 
ont  to  he  served,  hut  rather  only  ne(;d 
discounts  on  recurring  services).  We 
expect  HCPs  to  select  a  proposal  that 
includes  carrier  hnild-out  costs  onlv  if 
that  pro])osal  is  the  most  cost-effective 
ojjtion.  In  addition,  upfront  charges  for 
hnild-out  are  subject  to  the  limitations. 

B.  Eli'^ihle  Etiuipment 

TH).  Discussion.  We  will  ])rovid(; 
support  for  network  e(iui])ment 
nece.ssarv  to  make  a  hroadhand  s(;rvice 
functional  in  conjunction  with 
l)roviding  su])])ort  for  thi;  hroadhand 
service;.  In  addition,  for  consortium 
aj)])licants.  we  will  ])rovid(;  support  for 
(;()ui|)ment  necessarv  to  manage, 
control,  or  maintain  a  hroadhand  .service 
or  a  d(;dicaled  health  care  hroadhand 
network.  E(piipm(;nt  support  is  not 
availahh;  for  networks  that  are  not 
dedicated  to  h(;alth  care.  We  conclude 
that  providing  sup|)ort  for  such 
i;(iuij)ment  is  inq)ortant  to  advancing 
our  goals  of  incr(;a.sing  access  to 
hroadhand  for  IKiPs  and  fostering  the 
develo])nu;nt  and  maintenance  of 
hroadhand  health  care  networks,  for 
three  reasons. 

120.  First.  ])roviding  siq)|)ort  for 
equipment  will  help  HCiPs  to  upgrade  to 
higher  bandwidth  services.  lISAfi  states 
that  Pilot  Program  funding  for 
e(iui])ment  allowed  such  HCPs  to 
ni)grade  bandwidth  without  r(;.striction.s 
based  on  what  their  (;xisting  (;(iuipnu;nt 
would  allow.  We  note  that  small  rural 
hospitals  and  clinics  often  lack  the  I  f 
expertise  to  know  that  they  will  need 
new  ecjnipment  to  use  new  or  upgrailed 
hroadhand  conm;ctions,  and  finding 
fnnding  to  ])av  for  the  e(jui])ment  can 
cause  delays. 

121.  Second.  .sup])orl  for  llu; 
(;(ini])ment  nec(;.ssary  to  op(;rale  and 
manage  dedicated  hroadhand  health 
care  networks  can  facilitate  efficient 
network  d(;sign.  IJSAC  states  that  urban 
centers,  where  most  specialists  are 
located,  are  natural  “hubs”  for 
lelem(;dicine  networks,  hut  the  cost  of 
(;(iuipment  required  to  serve  as  a  huh 
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can  1h!  a  harrier  for  these  facilities  to 
serve  as  hubs.  In  the  I’ilot  I’rograin, 
funding  network  ecjiiipinent  eliminated 
this  harrier  to  entry.  OIIN  explains  that 
connecting  to  urban  hnhs  can  akso 
reduce  the  need  for  rural  sites  to  manage 
firewalls  at  their  locations,  which 
allows  the  rural  sit(;s  to  reduce 
(Hpiipment  costs  while  adhering  to 
.s(!cnrity  industry  best  |)ractices  and 
standards. 

122.  Finallv,  support  for  network 
(Hpiipment  can  also  helj)  H(3\s  ensure 
that  their  hroadhand  connections 
maintain  the  necessary  reliability  and 
(|nality  of  service,  which  can  he 
challenging  (wen  if  the  1 1(1’  has  a 
.service  level  agreement  (SLA)  with  its 
telecommunications  provider.  Snp))ort 
for  network  ecpiipment  has  enahhul 
.some  I’ilot  projects  to  set  uj)  Network 
Operations  Centers  (N(K]s)  that  can 
manage;  service  (juality  and  .security  in 
a  cost-effective  manner  for  all  e)f  tin; 
llCl’s  on  the  network.  The  NO(]  can 
])roactively  monitor  all  circuits  and 
contact  both  the  .service;  pre)viele;r  ;mel 
llCl’  wlu;iu;ve;r  the  status  e)f  a  link  elrops 
l)e;le)W  the;  e:e)nelitie)ns  spe;e:ifieel  in  the; 
SLA.  This  alle)ws  ])re)ae:tive;  mejiiiteering 
te)  finel  ami  ele;iil  with  iielve;r.se;  ne;twe)rk 
e:onelitie)ns  "in  re;al  time;  anel  l)e;fe)re;  they 
have;  a  e:hane:e;  to  impae:t  the;  ele;live;rv  e)f 
patient  e;are;."  A  IKlI’-eeperateei  N()(;  in 
se)me;  e:ase;.s  may  he;  me)re;  e:e),st-e;ffe;e;tive; 
fen-  large;r  n(;twe)rk.s  (e;.g..  state;wiele.  eer 
e;ve;n  mnlti-stiite;  ne;twe)rks),  piirtieailarlv 
when  the;  NOC  m;iy  he;  meeniteering  anel 
immaging  e:ireaiits  fre)m  midtiple 
ve;nele)rs. 

123.  We  ele)  ne)t  e;xpre;ss  a  i)re;fe;re;ne:e; 
fe)r  single-  eer  nmlti-venele)r  ne;tworks 
here,  neer  do  we  suggest  that  it  is  alwavs 
me)re;  e;ffie:ie;nt  leer  ei  ele;elie;ateel  he;alth 
hroaelhand  ne;twe)rk  te;  have;  its  envn 
N()(].  For  example,  a  m;twork  tlnet 
e:hoe)se;s  te)  eehtain  a  singh;-ve;iulor 
.se)lutie)n  anel  eehtain  NOC  serviex;  fre)m 
that  veneleer  may  re;e:eive  suppeert  fen-  the 
NOC;  servie;e;  as  a  hre)aelhand  .serviex;.  if 
that  seelutieni  is  the;  me)st  e:ost-e;ffe;e:tive. 
Our  aelienis  simjjly  faealitate;  the  ahilitv 
e)f  a  con.sortium  to  e)|)e;rate  its  own  NO(;. 
if  that  is  the  mee.st  ce).st-e;ffe;e:tive  eeptieni. 

124.  Fligihle;  e;e]ui|)me;nt  e:o.st.s  ine:hiele; 
the;  folle)wing: 

•  Hepiipm(;nt  that  tei-minat{;s  a 
e;arri(;r's  en-  e)the;r  |)re)vieier'.s 
transmissieen  facility  iinel  any  re)ute;r/ 
.swite;h  that  is  elire;ctly  e;e)nne;e;t(;el  te) 
either  the;  fae;ility  eer  the;  te;rminating 
e;epii])me;nt.  This  inchiele;s  e;e|uipment 
re;e|nire;el  te)  light  elark  fil)e;r.  e)r 
e;epnpme;nt  ne;e;es.sary  te)  e;onne;e:t 
ele;die:ate;el  he;alth  e:are;  l)i-e)Hdl)anel 
ne;twe)rks  or  inelivielual  llCl’s  te)  midelle; 
mile;  e)r  hackheene;  ne;twe)rks; 

•  (a)m|)uters.  inclueling  servers,  anel 
relate;d  hardware  (e;.g..  printers. 


.se:anne;rs.  liii)te)])s)  that  are;  u.se;el 
exelnsively  fe)r  netweerk  management: 

•  Seeftwine;  u.se;el  for  ne;twe)rk 
manage;me;nt,  miiinte;nime:e;,  e)r  e)the;r 
netweerk  e)pe;rcitie)ns.  anel  ele;vele)i)me;nt  e)f 
se)ftWcire;  thiit  siippeeits  ne;twe)rk 
m;)nage;ment.  mainte;n<me;e;.  anel  e)ther 
netweerk  e)])e;ratie)ns; 

•  Ce)sts  e)f  engine;e;ring.  furnishing 
(/.e;..  as  ele;livere;el  ire)m  the; 
m;mnfae:turer).  iinel  in.stiilling  netwen  k 
e;eiuipment:  anel 

•  Fejuipment  that  is  a  iu;e:es.sarv  part 
of  I  lCl’-e)wne;el  facilities. 

125.  Suppeert  fe)r  m;twe)rk  e;epiii)me;nt 
is  limite;el  te)  e;qui])me;nt  pure:liase;el  e)r 
le;ase;d  hy  iin  e;ligihle;  11(1’  that  is  use;el 
fe)r  he;alth  e:are;  pui-])oses.  We  eh)  not 
!nithe)rize;  suppe)rt,  fe)r  exiimple.  fe)r 
ne;twe)rk  e;ejuipment  utilized  hv 
telee:omnumie;atie)ns  pre)viele;rs  in  the 
e)reiinarv  e;e)urse;  e)f  business  te)  e)])eiate; 
anel  manage  ne;twe)i-ks  they  use  te) 
pi-e)viele  .se;rvie:e;s  te)  a  hre)iiele;r  class  e)f 
e;nterprise;  e;nste)mers,  even  if  eligible 
H(]l’s  are  utilizing  such  .service;s.  Ne)n- 
re;e;iirring  e:e)sts  for  e;eiuipme;nt  |)ure:hase;s 
iire;  sul)je;e:t  te)  the;  limitiitieens  e)n  iill 
n|)fre)nt  e.hiirges. 

C.  Inniif’ihir  (jOsIs 

12().  Se;rvie:e;s  iinel  e;epiipme;nt  eligible; 
fen-  snppen  t  imele;i-  the  I  k;iilthe;iii-e; 

(',e)nne;e:t  Funel  iire;  limite;el  te)  those  liste;el 
in  this  Older.  Fe)r  aelministriitive  e:liiritv. 
he)we;ve;r,  we;  alse)  li.st  the;  fe)lle)wing 
spe;e;ifie:  e;xinnple;.s  e)f  e:e)sts  that  are  ne)t 
suj)])orte;el. 

1.  Fepiipment  eer  Servie-,e;s  Ne)t  llireictly 
As.se)e:iiite;el  With  Breeiielhiinel  Se;rvie:e;s 

127.  Dise:u,ssie)n.  In  ke;e;ping  with  e)ur 
geeals  te)  ine:rease;  iie:e;e;ss  te)  hroadhanel. 
foste;r  ele;vele)pment  e)f  l)i-e)adhimd  health 
e;are;  ne;twe)rks,  anel  maximize  co.st- 
effee:tive;ness.  we;  preeviele  support  unde;r 
the;  llealthcare  (l)nne;e:t  Funel  fe)i-  the 
e:e)st  e)f  e;epn])me;nt  or  se;rvice;s  ne;e;e;.s.sarv 
te)  make  a  bviHidlHind  saivire  fimelional. 
or  te)  manage,  ce)nlrol,  e)r  maintain  a 
broddband  service  e)r  ii  dediceled  beelth 
care  broadband  network.  (l;rtiun 
e;epiipme;nt  (e;.g.,  swite;he;s,  re)nte;i-s,  iinel 
the  like)  are;  ne;ce;ssary  te)  make  the 
l)re)aelhimel  .servie:e  fune:tie)nal — 
e:e)nceptiiiilly,  the;se;  iire;  “in])uts”  inte) 
the  l)re)aelhimel  se;rvie;e;.  ()the;r  e;epiipment 
e)r  .se;rvie-.e;s  (e.g..  te;le;me;elicine  e:iirts.  e)r 
viele;e)e;e)nfe;re;ne:ing  e;epiipme;nt,  e)r  e;ve;n  a 
simple;  he;iilth  e:are;-relate;el  ii])])lie:atie)n) 
“riele  e)ve;r”  the;  hreeaelhiinel  e:e)nne;e:tie)n — 
i.e.,  in  the)se  e:iise;s,  the;  hreeaelhiinel 
e:e)nne;e;tivity  is  iin  ‘‘inj)ut”  te)  milking  the; 
eepiipment  eir  .servie:e;  fune;tie)nal.  In  this 
liitter  c:ii.se,  the;  e;e|uipme;nt  eer  sei’vie:e;  is 
neit  e;ligil)le  for  snjipeirt.  This  elistine.tieni 
is  eiemsistent  with  that  iitilizeel  in  the; 
l’ile)t  l’re)gram. 


123.  In  partie:nlin-.  e.eists  a.ssoe:iiite;el 
with  ge;ne;i-iil  ceniqinting,  seiftware;. 
ap])lie;iitions,  iinel  Interneit  e;e)nte;nt 
ile;ve;le)pme;nt  are  ne)t  sn])])en-te;el. 
ine:hieling  the;  fe)lle)wing: 

•  Ce)m])nte;r.s,  ine:huling  se;rve;rs,  iinel 
re;liite;el  hiirelwiire  (f;.g..  |)rinte;rs, 

.se:imne;rs.  liipteips).  (unless  useel 
e;xe;lusive;ly  feir  netweirk  miiniigeiment, 
miiinte;nime:e;,  en-  either  neitwenk 
eipeniitiems); 

•  Miel  nse;r  wireless  ele;vie:es,  sue:li  iis 
sniiirtphemes  iinel  tablets; 

•  .Seiftware;  (unle;ss  useel  feir  netwenk 
management,  maintenance,  or  other 
net  work  eiiierat  iems): 

•  .Seiftware  eleveleipment  (exe;hiding 
ele;ve;loinnent  eif  seiftware;  that  supports 
netwenk  managemeent,  maintenance,  anel 
other  netwenk  e)])erations); 

•  Helpele;sk  e;ejuipme;nt  and  relateel 
seiftware.  en-  service;s  (unless  useel 
e;xclusively  in  suiipeirt  of  eligible 
servie;e;s  eir  eepiipment); 

•  Web  hosting: 

•  We;h  site  pentiil  eleveleipment; 

•  Vieleo/iiuelio/weh  e:e)nferene;ing 
eicjnijnnent  or  se;rvie;es;  anel 

•  (hmtinuous  ])ower  .se)ure:e;. 

12‘).  Furthermen-e;,  e:ost.s  asseie.iiiteid 
with  meelie:al  eiepiipment  (hiirelwiire  iinel 
seiftwiire),  iinel  other  geneiiil  llCl’ 
e;x|)e;nses  are  neit  su])])orte;el.  luir 
e;xiunple,  the;  feilleiwing  is  not  supporte;el: 

•  Clinie:iil  or  meelical  (;epiipme;nt: 

•  re;le;me;elie:ine;  e;epiipment, 
ii])])lications.  iinel  software; 

•  Training  fen-  use  eif  te;le;nu;elie:ine 
e;e]ui])ment; 

•  Eleictronie:  me;elie;al  recorels  systems; 
iind 

•  Fleeitremie:  r(;e-.orels  management  iinel 
expenses. 

2.  Inside  Wiring/lnte;rnal  Connections 

130.  Di,se:ussion.  The  Ame;rie:im 
Telemedicine  Asse)i:iation  recpiests  that 
the  Commission  provide  su])])ort  for 
"internal  wiring."  The  Healthcare 
("enmect  Funel  will  proviele;  sujjpent  for 
service  preivieler  hnilel-emt  to  the 
custennen-  demarcation  point,  anel  feir 
ne;twork  {;quipme;nt  ne;e:e;.ssary  te)  make  a 
hroaelhanel  ce)nn(;e:tie)n  functioniil.  We; 
e:onclnele;  thiit  suiiport  is  better  targe;te;el 
at  this  time;  teiwarel  preivieling  hroaelhanel 
e:e)nne;e:tivity  to  the  HC.l’  riithe;r  than 
internal  ni;tworks  within  HCl’  premises. 
The;  re;e:orei  eloe;s  not  inelicate  that  small 
lICl’s  (such  as  c;linie:s)  likely  will  ine;ui- 
liirge;  e;xpe;nse;s  for  inside  wiring  eir 
inte;rnal  e;e)nne;e:tie)ns  in  enele;!-  tei  utilize 
the;ir  hroiulhimel  e:e)nn(;e:tivity.  Feir  larger 
institiitions  such  us  he)s])itiils,  howe;ve;r, 
the  e:ost  of  provieliiig  elise;ouut.s  fen- 
internal  cenmeections  coulel  he 
siihstiintial.  F’urthermen-e.  as  the; 
(;ommi.ssie)n  has  acknowleelgeel,  it  e:an 
he;  eliffie:ult  to  distinguish  from  “internal 
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coniuulions”  and  iiuiligihle  computers 
or  other  peri])lu;ral  (!(]in])ment.  In  the  F- 
rate  cont(;xt,  the  (lomnh.ssion  relitul  on 
the  congressional  (lir(u;tive  that  the 
Ihmd  provide  cminectivit v  all  the  wav 
to  classrooms.  'I'here  is  no  similar 
.statntorv  directive  with  respect  to  IKiPs. 
l-’or  these  reasons,  we  (hicline  to  provide 
support  lor  inside  wiring  or  internal 
coniKictions  under  the  Healthcare 
(ioniKul  Inmd. 

3.  Administrative  Exjxmses 

131. 1’lie  \1^HM  pro])o.sed  to  provide 
limited  .snpj)ort  for  administrative 
(ixpen.ses  under  the  pro])osed  Ihxilth 
Infra.strnctnre  Program,  hnt  not  for  the 
projjo.sed  Broadband  .Services  Program. 
The  (Commission  acknowledged  that 
some  j)artie.s  had  argued  that  ])lanning 
and  designing  network  infra.strnctnre 
deployment  can  jdace  a  burden  on 
IKCPs.  The  (Commission  also  recognized, 
however,  that  "the  ]jrimarv  focus  of  the 
program  shoidd  he  to  fnml 
infrastrnctnre  and  not  ])roj(!ct 
administration." 

132.  Discussion.  (;onsi.st(!nt  with  the 
ohj(;ctives  of  streamlining  oversight  of 
the  program  and  ensuring  fiscal 
re.s])on.sihilitv.  we  d(;cline  to  hind 
administrative  expenses  associated  with 
jiarticipalion  in  the  Healthcare  (Connect 
I'nnd.  \Ve  are  taking  significant  .ste])s  to 
streamline  and  sinijililV  the  a])plication 
jirocess.  which  will  les.sen  the  time  and 
re.sonrces  needed  to  ])artici])ate  in  the 
])rogram.  Moreover,  because  we  exjiect 
that  mo.st  IKCPs  in  the  new  program  will 
choose  to  purchase  .services  rather  than 
construct  and  own  facilities,  the 
rationale  for  funding  of  administrative 
expen.ses  is  lessened. 

133.  The  (Commission  has  recognized 
that  administrative  ex])en.ses  of 
organizing  networks  and  ajiplving  for 
universal  service  support  can  he 
substantial.  In  response,  we  are  taking 
.steps  thronghont  this  Order  to  minimize 
the  administrative  burden  of 
])articipating  in  the  Healthcare  (Connect 
Fund.  First,  we  put  in  place  a 
streamlined  a])plication  process  that 
facilitates  consortium  applications, 
which  should  enable  H(Cl\s  to  file  many 
fewer  a])])lication.s  and  to  share  the 
administrative  costs  of  all  aspects  of 
partici])ation  in  the  program.  .Second, 
we  adopt  a  uniform  flat-rate  di.sconnt  to 
simplify  the  calculation  of  support, 
particularly  when  comj)ared  with  the 
nrhan/rnral  differential  approach  of  the 
Telecommunications  Program,  rhird, 
we  enable  multi-year  funding 
commitments,  long-term  arrangements 
(e.g.,  IRlIs  and  pre-paid  leases),  and  the 
use  of  existing  M.SAs.  P’orn  th,  we 
exjiand  eligibility  to  include  all  H(CPs, 
with  rules  in  ])lace  to  ensure  a 


reasonable  balance  of  rural  and  non- 
rnral  sites  within  health  care  networks. 

In  the  Pilot  Program.  IKCPs  that  did  not 
meet  onr  long-standing  definition  of 
"rural”  IKCPs  freijuently  provided 
administrative  and  technical  support  to 
the  consortia,  thereby  reducing  the 
burden  on  individual  IKCPs.  P’inallv.  we 
eliminate  the  comiietitive  bidding 
reipiirement  for  applicants  seeking 
.sn])port  for  .$10. ()()()  or  less  of  total 
imdisconnted  eligible  exiienses  for  a 
single  year.  VVe  find  that  the 
combination  ofthe.se  reforms,  among 
others,  should  significantly  reduce  the 
administrative  burden  on  participants  in 
terms  of  the  conpilexity,  volume,  and 
freipiency  of  filings,  thereby  addressing 
concerns  raised  by  some  commenters 
regarding  the  administrative  burdens  of 
partici]3ating  in  the  program.  In  contrast, 
if  we  were  to  provide  direct  snp])ort  for 
administrative  expen.ses,  it  would 
necessitate  additional  and  more 
coinjilex  ap])lication  reiiuirements, 
guidelines,  and  other  administrative 
controls  to  protect  such  funding  from 
waste,  fraud,  and  abuse.  This  would 
significantly  increase  the  administrative 
burden  on  II.SA(C  and  on  applicants  as 
well. 

134.  We  recognize  that  many 
commenters  sn])|)ort  the  provision  of 
.su])port  for  administrative  ex])enses. 
.Some  commenters  suggest  that  the 
funding  of  reasonable  administrative 
expenses  is  necessary  to  ensure 
participation  in  the  program.  However, 
experience  with  the  existing  |)rograms 
sugge.sts  that  IKCPs  will  particijiate  even 
witlunit  the  program  funding 
administrative  expenses.  Neither  the 
Telecommunications  nor  Pilot  Programs 
fund  administrative  expen.ses.  hut  both 
])rograms  have  significant  particijiation. 
The  number  of  participating  IKCPs  in  the 
Teleconnnunii:ation.s  Program  has 
grown  by  nearly  1 0  percent  year-over- 
year  for  the  past  five  years.  .Similarly, 
the  Pilot  Program  has  experienced 
substantial  and  sustained  interest  with 
just  over  3,800  H(CP  sites  receiving 
funding  commitments.  VVe  expect  that 
the  ])articipation  in  the  RHC  support 
mechanism  will  oidy  increa.se  with  the 
implementation  of  tlie  Healthcare 
(Connect  Fund  and  its  more  streamlined 
administrative  process. 

13.'i.  In  addition,  commenters  have 
not  ex])lained  how  we  could  readilv 
distinguish  reasonable  from 
unreasonable  administrative  ex])en.ses 
and  ensure  fiscal  resixmsihility  and  cost 
effective  use  of  the  finite  .sui)|)ort 
available  for  eligible  I  KCPs.  Without  a 
clear  standard,  there  would  he  increa.sed 
complexity  and  cost  in  policing  the 
reimbursement  of  these  ex])enses  to 
guard  against  waste,  fraud,  and  abuse. 


By  reducing  the  administrative  burden, 
rather  than  directly  funding 
administrative  ex])en.ses,  we  seek  to 
facilitate  increased  participation  while 
still  ensuring  fiscal  responsihilitv  and 
the  efficient  use  of  scarce  universal 
service  funding. 

138.  (Consistent  with  the  approach 
taken  by  the  (Commission  in  the  I^ilol 
Pro^’ntm  Selection  Order,  73  FR  4.'573, 
lannarv  2.'),  2008.  we  conclude  that 
administrative  ex])en.ses  will  not  he 
eligible  for  support  under  the 
Healthcare  (Connect  Fund.  Ineligible 
expenses  include,  hut  are  not  limited  to. 
the  following  expenses: 

•  Personnel  costs  (inf:luding  salaries 
and  fringe  benefits),  excejjt  for 
personnel  costs  in  a  consortium 
application  that  directly  relate  to 
designing,  engineering,  installing, 
constructing,  and  managing  the 
dedit:ated  hroadhanil  network.  Ineligible 
costs  of  this  category  include,  for 
example,  jiersonnel  to  ])erform  jirogram 
management  and  coordination,  program 
administration,  and  marketing. 

•  Travel  costs,  excejit  for  travel  co.sts 
that  are  rea.sonahle  and  necessary  for 
network  design  or  deployment  and  that 
are  specifically  idiintified  and  justified 
as  part  of  a  competitive  hid  for  a 
construction  ])roject. 

•  Legal  co.sts. 

•  Training,  excejit  for  basic  training 
or  instruction  directly  related  to  and 
reipiired  for  hroadhand  network 
installation  and  as.sociated  network 
oi)eration.s.  For  example,  costs  for  end- 
nser  training,  such  as  training  of  HHP 
personnel  in  the  u.se  of  telemedicine 
applications,  are  ineligible. 

•  Program  administration  or  technical 
coordination  (e.g.,  preparing  application 
materials,  obtaining  letters  of  agency. 
])reparing  reipiest  for  |)ro])osal.s. 
negotiating  with  vendors,  reviewing 
bids,  and  working  with  IISA(I)  that 
involves  anything  other  than  the  design, 
engineering,  operations,  in.stallation,  or 
construction  of  the  network. 

•  Administration  and  marketing  costs 
(e.g.,  administrative  costs:  supplies  and 
materials  (except  as  part  of  network 
installation/construction):  marketing 
studies,  marketing  activities,  or  outreach 
to  potential  network  memhers; 
evaluation  and  feedback  studies). 

•  Billing  expenses  (e.g..  ex|)ense  that 
service  i)roviders  mav  cliarge  for 
allocating  costs  to  each  IKiP  in  a 
network). 

•  Helpdesk  expenses  (e.g.,  eijuipment 
and  related  software,  or  .services); 
technical  support  .servic:e.s  that  jirovide 
more  than  basic  maintenance. 
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4.  C.ost  Allocation  lor  Ineligible  Entitiiis. 
.Sites,  .ScM'vices,  or  luiuipinent 

Kt7.  Discussion.  Ciosts  associated  with 
ineligible  sit(!s  or  ineligibb;  coinpoiKMils 
of  services  or  ecinipnienl  are  iiudigible 
lor  supi)orl.  (!XC(!pt  as  otherwise 
sp(!ciiied  in  this  Ordiu'.  Ineligible  sites, 
however,  may  participate!  in  consortia 
and  (hidicated  broadband  luialtb 
ludworks  supported  tbrongb  this 
program,  as  long  as  they  pav  a  lair  share! 
ed  the  uneli.se:e)unte!el  e:e)sts  asseeeaateel 
with  the  e:e)nse)rtium’s  luneling  reupiest. 
.Similarly,  an  apj)lie:ant  is  e)nly  e!ligihle! 
te)  re!e:e!ive!  suj)pe)rt  leer  the  eligible! 
e;e)mpe)ne!nts  eel  a  serviea!  e)r  a  pieux!  e)! 
enpupmemt. 

138.  There  are  a  wiele!  varie!ty  e)i 
e:e)nte!xt.s  in  whie:h  it  may  he  me)re  e;e).st- 
e!t'fe!e;tive  le)r  edigihle  HCFs  to  share  exists 
with  ineligible!  emtilies.  eir  tei  preieaire  a 
.seirviex!  eir  pieux!  ol  eujnipment  that 
ine:lnele!s  heith  eligible  ami  ineiligihle! 
exmiiiements.  The  CxHinni.ssion  has 
alleiweel  .sue:h  exist-sharing  in  the  past  in 
the  R1 IC  Teleuxmmuiniexitiems  Preigram 
anel  the  Fileit  Preigram,  anel  we!  will 
alleiw  it  in  the  llealthexire  (x)nne!e:t 
Kunel.  .Siie:h  pe!rmi.ssihle!  exist-sharing 
ine:hiele!.s  the!  lolleiwing: 

•  Sluirin}’  with  iiwligihla  tnititics.  In 
the  e:ase!  eil  statewiele  eir  reygiemal  heuilth 
exnx!  ne!twe)rks.  it  may  he  n.selnl  teir 
he!alth  exire  |)iirpo.se!s  tei  have!  heith 
e!ligil)le!  iinel  ine!hgil)le!  IKiPs  iiartieiijiate 
in  the!  same  nedweirk.  anel  sh.ne!  ex!rtain 
haeTheme  eir  ne!twe)rk  eiepiijunent  exists 
lieitweien  all  |iiirtie:ipanls  in  the  neitweirk. 

I  laving  both  eiligilile  anel  ineiligihle 
eintitieis  exintrilinte  tei  shareiel  exists  may 
leiael  tei  leiweir  eiverall  exists  leir  the 
eligible!  IKd^s,  anel  emibleis  IK'-Fs  tei 
beineht  heim  exinne!e:tiein.s  tei  a  greiater 
miinbeir  eil  either  llCiPs.  ine:lnehng  Ibr- 
preifit  llCd’s  that  are  neit  eligible  lor 
luneling  nneler  seie.tion  2.'i4  lint 
neiveirthelei.ss  play  an  impeirtant  reile  in 
the  eiveirall  health  exire  .system.  The 
(ximmi.ssiein  has  ]ire!viein.slv  leiunel  that 
the:  resale  preihibitiein  eleies  not  jireivent 
Pilot  Preigram  netweirks  lieiin  “sharing" 
lae:ihtie!.s  with  feir-]ireiiit  eintities  that  jiav 
their  "fair  share"  eif  neitweirk  exists  (/.e.. 
that  elei  neit  reexiive  elisexiunts  preivieleiel 
tei  eiligilile  HF.Ps.  but  in.steiael  pay  theiir 
lull  pro  rata  imelisexiunleiel  share:  as 
eleiteirmineel  bv  the:  peirtiein  eif  netweirk 
e;a|iae:ity  u.seel). 

•  Allocdtino  cost  between  eligible  and 
ineligible  con}i)onents.  A  preielue;t  eir 
seirviex!  preivieleiel  nneler  a  single  priexi 
may  exintain  beith  eiligilile:  anel  ineligible 
eximjieineints.  Feir  eixamiilei.  a  seirviex: 
jireivieler  may  jireiviele  a  brei.ielbanel 
intermit  aexxiss  .seirviex:  (eligible:)  anel.  as 
a  eximpeinent  eil  that  .seirviex:.  ine:hiele! 
weib  heisting  (ineligible).  While:  it  may  be 
simpleir  tei  buy  the:  eligible  anel  ineligible 


eximponents  .separately,  in  seime 
instanexis  it  is  meirei  exist-eiffeieitive:  leir 
IKiPs  (anel  the  Funel)  tei  buy  the: 
eximpeineints  as  a  single:  iireielneit  eir 
seirviex:.  In  .sue:h  exiseis,  apjiliexmts  may 
neeiel  guiehmex:  ein  if.  anel  heiw,  theiy 
sluiulel  alleiexite:  exists  beitweiein  the: 
eiligilile:  anel  ineligible:  eximiieineints. 

•  Excess  capacitv  in  fiber 
constrnction.  In  the:  NEHM.  the: 
(ximmissiein  neiteel  that  it  is  existomarv 
tei  bnilel  eixexi.ss  e:apae:itv  when  elepleiving 
high-e:<ipae;ity  filieir  mitweirks,  beiexmse: 
the:  exist  eif  aeleling  aelelitieinal  filieir  tei  the: 
exineluit  is  minimal.  In  the  Pileit 
Preigram,  the  (ximmissiein  feiimel  that  a 
Pileit  partienjiant  exiidel  neit  “.sell" 
netweirk  e:apae:ity  sup|ieirte:el  by  Pileit 
fimeling.  but  exinlel  “share"  netweirk 
e:apae;ity  with  ineligible  entitieis  paying 

a  fair  share  eif  netweirk  exists  attribntable: 
tei  the:  jieirtiein  eif  netweirk  e:apae;ity  useel. 
(xinseirtia  that  seiek  suppeirt  tei  exinstrneit 
anel  eiwn  their  eiwn  filieir  neitweirks  may 
wish  tei  put  in  extra  fiber  strands  elnring 
exinslrne:tiein  ;mel  m;ike:  the:  exexiss 
e:<ipae;ity  available:  tei  eitlmr  users. 

•  Part-time  eligible  UCPs.  llneleir 
exirreint  rnleis.  entitieis  that  preiviele: 
eiligilile:  heialth  e:are:  serviexis  ein  a  ]iart- 
time:  basis  are  alleiweel  tei  reiexiive: 

]ireirate:el  snppeirt  eximmeinsnrate  with 
theiir  provisiein  eif  eiligilile:  heialth  care: 
.serviexis.  Feir  example,  if  a  eleie:teir 
eiiieirateis  a  nein-preifit  rural  heialth  e:linie; 
ein  a  nein-iirofit  basis  in  a  rural 
eximmnnity  eine:  elav  ]ie:r  weieik  eir  during 
eiveinings  in  the:  leiexil  eximmunity  exinteir. 
that  eximmnnity  exinter  is  eligible:  tei 
reiexiive  preirateel  .sn]i]ieirt.  beiexmse:  it 
seirveis  as  <i  "rural  heialth  e;hnie;"  ein  a 
part-time:  basis. 

13t).  We:  exine:lnele  that  eligible:  IKiP 
siteis  may  share  exists  with  ineligible: 
siteis.  as  king  as  the  ineligible:  sites  ]iay 
a  "fair  .share"  eif  the  exists.  We  use:  "fair 
share"  heire:  as  a  teirin  eif  art  that,  in 
gemeral,  reifeirs  tei  the:  priex:  eir  exist  that 
an  ineligible  site:  must  ]iay  tei  jiartie:ipate 
in  a  .sup]ieirte:el  neitweirk,  eir  share 
,su]ipeirte:el  serviexis  anel  e:e|uipme:nt.  with 
an  eligible  IKiP.  Tei  eletermine:  fair  share, 
an  a]i]ihe:ant  is  reiejuireiel  tei  apjily  the: 
feilleiwing  iirine:i]ile:.s: 

•  lorst.  if  the  seirviex:  preivieleir  e:harge:.s 
a  seipaixite:  anel  inele:]ie:nele:nt  priex:  feir 
e:ae:li  site:,  :m  ineiligihle:  site:  must  pav  the: 
full  nnelisexiunteel  priex:.  Feir  eixample,  if 
a  exm.seirtinm  has  neigeitiateiel  exirtain 
ixiteis  that  are:  ap|ihexible:  tei  all  siteis 
within  the:  exin.seirtinm,  an  ineiligihle 
IKiP  site  must  ]iay  the:  full  ]iriex:  witheiut 
reiexiiving  a  U.Sf’  (li.se;einnt.  .Similarly,  if 
the:  exinseirtium  has  reiexiiveiel  a  epieite 
freim  the:  .seirviex:  jinivieleir  feir  the: 
inelivielualizeiel  exists  eif  .seirving  e:ae:h 
meimbeir  eif  the:  exinseirtium,  an  ineiligihle 
membeir  must  pay  the:  full  exist  witheiut 
reiexiiving  a  IJ.SF  elisexiimt. 


•  .Seiexinel,  if  theire:  is  nei  se:p:ir;ite:  anel 
inele:|ie:nele:nt  ]iriex:  feire:ae;h  site,  the: 
ajipliexmt  must  jireirate  the 
uneli.sexinnteiel  ]iriex:  feir  the:  “shareel” 
fae:ihty  (iueilueling  any  su]i]ieirte:el 
maintenanex!  anel  eiiierating  exists) 
beitweien  eligible:  anel  ineiligible:  siteis  ein 
a  ]ireipeirtieinal  fully-elistributeiel  basis, 
anel  the  ajipliexmt  mav  .seek  sujijieirt  feir 
einly  the:  jieirtiein  attribntable:  tei  the: 
eligible  siteis.  A|i|ihexmt.s  nui.st  make:  this 
exist  alloexitiein  using  a  metheiel  that  is 
liaseel  ein  eibje:e:tive:  ex  iteiria  .mel 
reia.seinably  re:fle:e;ts  the:  eligible  usage  eif 
the:  shareel  faeality.  Feir  examiile.  a 
neitweirk  may  e:heieise:  tei  eliviele:  the: 
nnelisexiunteel  jiriex:  of  the:  shareel  faenlitv 
eiejually  among  all  member  sites,  anel 
reieiuire  ineiligible  siteis  tei  jiav  their  full 
share:  eif  the:  jiriexi.  Other  jiei.ssible 
me:trie;s,  elejieneling  ein  the  serviexis 
utilizeel,  may  ine;luele  time  eif  use. 
numbeir  of  u.seis,  ameiimt  eif  exijiae:ity 
useiel,  eir  numbeir  eif  fiber  strauels.  The: 
a|i|ihexmt  lieiars  the:  bureleu  eif 
eleimeinstrating  the  reiaseiuablemess  eif  the: 
alleiexitieiu  metheiel  e.hei.sein. 

140.  Beiexmse:  we:  elefine:  eligible 
serviexis  anel  e:e|ui|}me:nt  feir  the: 
Healthexire:  (xinne:e:t  Funel  breiaelly  in 
this  Order,  we:  elei  neit  antie:i ji.ite:  that 
ajijiiiexmts  will  einexinnter  niiinv 
sitnatieins  in  whie:h  they  |iure:hase:  eir 
leia.se:  a  single  seirviex:  eir  jiieiex:  eif 
eejuijimeint  that  ine:luele:.s  beith  eligible: 
and  ineiligible:  eximjieinents.  Neineitheleiss. 
we:  alsei  jireiviele:  gnielelines  heireiin  feir 
alleiexiting  exists  when  a  single:  seirviex:  eir 
jiieex:  eif  eiejuijiment  inediules  an 
ineligible:  eximjieinent.  Ajijiliexmts 
seeking  sujijieirt  feir  a  seirviex:  eir 
eiejuijiment  that  ine;lnele:.s  an  ineligible: 
eximjieinent  must  alsei  exjiliently  reiejnest 
in  their  RFP  that  .se:rvie:e  jireivielers 
sheinlel  also  jireiviele  jirie:ing  feir  a 
eximjiarable  seirviex:  eir  jiieex:  eif 
eiejuijiment  that  ine;luele:s  only  eligible: 
eximjieinents.  If  the:  se:lee:te:el  preivieleir 
alsei  submits  a  jiriex:  for  the  eligible 
eximjieineint  ein  a  stanel-aleine  basis,  the: 
sujijieirt  ameiunt  is  exijijieel  at  the  stanel- 
aleine  Jiriex:  eif  the:  eligible  eximjieinent.  If 
the  seirviex:  jireivieleir  eleies  neit  eiffeir  the 
eiligilile  eximjieinent  ein  a  stanel-aleine 
basis,  the  full  jiriex:  eif  the:  eintire  .seirviex: 
eir  jiieiex:  eif  eejnijimeint  must  be  takem 
intei  aexxiimt.  witheiut  reigarel  tei  the: 
value:  eif  the:  ineligible  eximjieinents, 
whein  eleitermining  the:  meist  exist- 
e:ffe:e;tlve:  biel. 

141.  We:  eleleigate:  autheirity  tei  the: 
Bnreiau  tei  issue  fnrtheir  guielelineis,  as 
neieeleel,  tei  interjireit  the:  exist  alleie.atiein 
metheiels  eir  jireiviele  guielanex:  ein  heiw  tei 
ajijily  the:  meilheiels  tei  jiartiexdar  fae:tual 
situations. 

142.  Ajijiliexmts  must  submit  a  written 
elei.sexijitiein  eif  their  alleiexitieiu  metheiel(.s) 
tei  IJ.SAC]  with  their  fimeling  reejuests. 
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Allocations  must  l)e  consi.stont  with  the 
princijiles.  If  ineligible  entities 
l)aiti(:i])ate  in  a  network,  the  allocation 
method  must  In;  ineinoriali/,(!(l  in 
writing,  such  as  a  formal  agnunnent 
among  network  nnanhers.  a  master 
.services  contract,  or  for  smaller 
consortia,  a  letter  signed  and  dated  hv 
all  (or  each)  ineligible  entity  and  the 
(lonsortimn  Leader.  For  audit  ])urpo.ses. 
applicants  must  riitain  any 
documentation  su])])orting  their  cost 
allocations  fora  period  c:onsistent  with 
the  recordkee])ing  rules. 

/9.  Limildtions  on  V  pi  rant  Povinonts 

143.  Di.scussion.  Su])]jort  for  upfront 
])ayments  can  plav  an  important  ])art  in 
ensuring  that  HCFs  can  efficiently 
obtain  the  broadband  connections  thcw 
ncied  in  a  cost-effective  mannc!!'.  We 
thcn'efore  adojit  a  rule  i)roviding  support 
for  upfront  payments,  hut  include 
certain  limitations  to  (insure  the  most 
cost-effective  use  of  Fund  support  and 
to  detcir  waste,  fraud,  and  abuse,  'fhe 
limitations  in  this  sciction  a])])lv  to  all 
non-recurring  costs,  other  than 
rciasonahle  and  cnstomarv  installation 
charges  of  up  to  .$.'5,()()().  I  I.SAC  rciports 
that  in  both  the  “Primary” 
(Tcilecommunications  and  Intermit 
Access  and  Pilot  Programs,  scii  vicci 
providers  do  not  typically  as.sess 
“installation  chargcis”  in  cixciiss  of 
S.'S, (too  if  no  nciw  huild-out  is  rcicpiired 
to  ])rovide  a  service  (/.c?..  the 
“installation  charge”  is  ciiitinilv  for  tlui 
cost  of  “turning  on”  scirvices  over 
cixisting  faciliti(is).  Thercifore.  wci  find 
that  it  is  a])pro])riate  to  treat  installation 
charges  of  nj)  to  S3. ()()()  as  “ordinary” 
installation  chargcis,  and  apply 
limitations  oidy  to  chargtis  above  that 
amount. 

144.  The  limitations  are  as  follows. 
First,  u])front  payments  associated  with 
.services  providing  a  bandwidth  of  less 
than  1..3  Mbps  (svmmetrical)  are  not 
eligible  for  su])port.  By  their  nature. 
u])front  paynumts  are  intendcid  to 
amortize  the  cost  of  new  service 
de|)lovm(mt  or  installation  that  will  he 
enjoyed  for  years  in  the  future:  in  other 
words,  1  ICPs  should  continue  to  rea]) 
the  benefits  from  the  upfront  pavimmts 
htivond  the  funding  yciar  in  which 
sup])ort  is  rcHjuested.  We  do  not  believe 
it  is  an  efficient  u.se  of  the  Healthcare 
(loniuict  Fund  to  support  upfront 
payments  for  sinnuls  which  may 
incrcuisingly  become  inadcxpiate  for  IKIP 
munis  in  the  near  future. 

14.3.  Second,  we  limit  support  for 
upfront  payments  to  consortium 
aj)plications,  to  create  grcucter  incentives 
for  IK'.Ps  to  join  together  in  consortia 
and  th(!r(4)y  obtain  the  pricing  benefits 
of  grouj)  ])urchasing  and  economies  of 


scale,  as  dcunonstratcul  in  the  Pilot 
Program. 

14().  3’hird,  we  imi)ose  a  $1.30  million 
annual  limitation  on  total  commitments 
for  u])front  payimmts  and  multi-vcuir 
commitimmts.  We  do  .so  in  order  to  limit 
major  fluctuations  in  Fund  demand, 
although  we  antici])at(!  that  the  $1,30 
million  should  he;  sufficient  to  meet 
demand  for  u])front  payments  givcm  the 
other  limitations  we  im])ose.  Fourth,  wc; 
will  r(u|uire  that  consortia  ])rorate 
sup])ort  recpmstcul  for  upfront  payments 
ov<;r  at  least  thnu;  years  if,  on  average, 
more  than  $.30,000  in  u])front  payments 
is  reciuested  per  HHP  site  in  the 
comsortium.  Fifth,  u])front  payments 
must  he  part  of  a  imdti-year  contract.  At 
$.30,000  j)er  site.  $.30  million  per  year 
would  provide  u|)front  support  to  1.000 
H(]P  sites,  (liven  that  total  participation 
in  the  Pilot  Program  since  200()  has  been 
approximately  3,000  providens  to  date, 
wc;  believe  this  is  an  adcupiate  level  of 
funding  to  imujt  H(1P  muuls  in  the 
immediate  future;  we  can  revisit  this 
conclusion  if  experience  under  the  new 
|)rogram  proveus  otherwise. 

147.  We  do  not  ado])t  a  ])er-|)rovider 
cap  for  upfront  payments  at  this  time. 
Although  most  IKlIks  in  the  Pilot 
Program  wcnc!  able  to  obtain  any 
luicessary  huild-out  at  a  cost  hedow 
.$.30,000,  a  small  ])(!rceutage  of  HClPs 
incurred  veny  high  huild-out  costs. 
Recjuiring  these  IKlPs  to  apply  as  ])art  of 
con.sortia  should  helj)  them  to  obtain 
scM  vice  at  a  lower  cost;  howevcir. 
ado])ting  a  per-])rovider  cap  could  have 
the  unintemded  conseciucmce  of 
excluding  the  highest-cost  IKlPs  from 
such  consortia.  Although  we  do  not 
adopt  a  per-jjrovider  cap,  we  note  that 
because  the  HCP  will  he  responsible  for 
paving  a  substantial  contribution 
towards  the  cost  of  servicers  received 
(i.o..  3.3  percent),  we  antici])ate  that 
consortia  will  have  evciry  incentive  to 
obtain  the  lowcrst  prices  po.ssihle. 

148.  I'diially,  con.sortia  that  .seek 
centain  types  of  upfront  payments  will 
he  suhjcict  to  additional  reporting 
rcKpiirements  and  other  safeguards  to 
ensure  effcictive  u.se  of  support. 

H.  Eligible  Service  Providers 

148.  Discu.ssion.  We  conclude!  that 
eligible  scii  vice  providers  for  tlu! 
Healthcare  (Connect  Fund  shall  include 
any  provider  of  ecjuijjment,  facilitiers,  or 
servic(!s  that  are  ciligihle  for  support 
under  the  program,  provided  that  the 
HHP  selects  the  mo.st  cost-eff(!ctive 
option  to  mciet  its  Inxdth  care  needs.  We 
reit(!rate  that  eligible  sca  vices  may  he 
])rovid(!d  through  any  available 
tc!chnologv.  consistent  with  our 
competitive  neutrality  ])olicy. 
(lonnnentcas  gcaierallv  .support  a  broad 


definition  of  eligible  service  jiroviders, 
and  state  that  allowing  a  wide  variety  of 
vendors  will  provide  more  competing 
options  and  thus  will  he  more!  cost- 
iTfective.  We  note  that  the  Filot 
Program,  which  allowed  similar 
flexibility,  had  over  120  differciiit 
vciiidors  win  contracts  to  jerovide 
.s(!rvic(!s. 

1.30.  We  also  adopt  the  i\PIiM 
pro])osal  to  allow  eligible  HHl’s  to 
receive  support  for  the  Uaise  of  dark  or 
lit  fiber  from  anv  provide!!',  including 
dark  fihi!!'  that  may  he  owned  hv  state. 
r(!gional  or  local  governmental  entities, 
and  conclude  that  eligible  vendors  are 
not  limited  to  tel(!Connnunication.s 
carri(!r.s  or  othen'  tvpt!s  of  entiti(!,s 
historically  n!gulate(l  by  the 
(Commission.  Both  non-profit  (e.g., 
Int(!rn(!t2  and  NLR)  and  commercial 
s(!rvice  j)roviders  are  eligible  to 
partici])ate.  We  will  not  allow  a  state 
governmemt.  private  .s(!ct()r,  or  other 
non-profit  imtity  to  simultan(!ouslv  act 
as  a  (Consortium  Leader/consultant  and 
])otential  s(!rvice  ])rovid(!r,  in  ord(!r  to 
pre.s(!rve  the  int(!grity  of  the  com])etitive 
bidding  jcrocess.  W^!  emphasize  that 
IKCPs  must  .sel(!ct  the  most  cost-(!ffectiv(! 
hid,  and  are  under  no  obligation  to 
.sel(!ct  ii  ])iirticular  vendor  merely  due  to 
its  “non-profit”  stiitus  or  its  n!ceipt  of 
other  f(!d(!ral  funding  (c!.g..  BTOP  grants, 
or  (Conn(!ct  Amcn  ica  Fund  .su])port). 
iilthough  we  antici])ate  that  provider's 
who  receive  other  federal  funding  mav 
hc!  in  a  position  to  ])rovide  servicers  to 
IKCPs  at  c()mp(!titive  rates. 

V.  Funding  Process 

1.31.  l!.SA(C  .shall,  working  with  the 
Bureau,  develop  the  ne!ce!s.sary 
application,  competitive  bidding, 
contractual,  and  rej)orting  rerjuirememts 
for  piertici))ants  to  implement  the 
reKpiirernents  to  (!nsur(!  the  ohje!ctivei.s  of 
the  ])r()gram  are  me!t. 

A.  Pre-Application  Steps 

1.  CCrenition  of  Consortici 

1.32.  The  Hejilthcarc!  (C()nne!ct  Fund 
will  ])rovid(!  support  for  both  individual 
iipplications  and  consortium 
ci])])licati()n.s.  With  the!  reforms  we 
iidopt.  we  encourage  eligible!  (!ntitie!S  to 
.s(!e!k  funding  from  the  n(!w  lerogram  by 
forming  con.sortiii  with  other  IKCPs  in 
order  to  obtain  higher  .sp(!(!(l  and  heater 
(|uality  broadband  and  to  re!C()gnize! 
(!ffi(;ie!ncie!S  and  lower  costs.  For 
])uri)e)se!.s  of  Heuilthcare  (Conmul  Fund,  a 
“consortium”  is  a  grou])  of  multiple 
H(CP  sites  that  choose  to  reeiuerst  su|)port 
as  a  single  entity. 
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a.  Designation  of  a  (]on.sortiinn  Lcsider 

l.'j8.  Di.scnssion.  f^iach  consortium 
.seeking  sii|)porl  from  the  Healthcare 
(kmnect  I’nnd  must  identify  an  entity  or 
organization  that  will  he  the  lead  (aitity 
(the  ■■(ionsortinm  hiaider”).  As  a 
preliminary  matter,  wi;  note  that  the 
consortiiiiu  and  the  (Consortium  Loodoi 
can  he  the  .same  legal  entity,  hut  are  not 
nupiired  to  he.  For  example,  the 
consortium  may  pnder  to  designate  one 
of  its  IKiP  memlxirs  as  the  (ion.sortinm 
Leader  or  an  ineligible  stat(;  or  Trihal 
goyernment  agency  or  non-profit 
organization. 

1,')4.  The  consortium  need  not  he  a 
/(•go/  entity,  although  the  con.sortium 
memhers  may  wish  to  form  as  a  higal 
entity  for  a  ninnher  of  niasons.  For 
example,  if  tin;  consortium  itself  is  to  he 
legally  and  financially  responsible  for 
actiyities  supportiul  hv  the  Fund  {i.o. 
.serye  as  the  "(Consortium  Leader”),  the 
consortium  should  constitute  it.sidf  as  a 
legal  entity.  In  addition,  tin;  con.sortium 
may  wish  to  constitute  it.self  as  a  legally 
recognized  entity  to  simplify  contracting 
with  ycMulors  (i.o.  if  the  con.sortium  is 
not  a  legal  entity,  ciach  indiyidual 
participant  may  iumhI  to  sign  an 
indiyidual  contract  with  the  .seryice 
proyidcM'.  or  onc^  of  the  con.sortium 
memhers  may  nc;ed  to  entcir  into  a 
master  contract  on  hcdialf  of  all  of  the 
otluT  memhcas). 

l.'i.'j.  The  (Con.sortium  Lcsider  may  In; 
th(M:onsortium  it.self  (if  it  is  constitutcul 
as  a  higal  entity),  an  eligible  IKCP 
|)artici|)ating  in  the  consortium,  or  an 
ineligible  state  organization,  public 
sector  (goyernmental)  entity  (including 
a  Trihal  goyernment  entity),  or  non- 
lii'otlt  entity.  An  eligible  IKCF  may  serye 
as  the;  (Consortium  Lead(;r  and 
simultanciously  ri;ceiye  support.  If  an 
ineligible  entity  seryes  as  the 
(Consortinin  L(;ader.  howeyer.  the 
ineligible  (;ntity  is  jirohihited  from 
receiying  support  from  the  H(;althcare 
(Connect  Fmul.  and  the;  full  yalue  of  any 
di.sconnts.  funding,  or  other  program 
hc'nefits  .s(;cnr(;d  by  the  ineligible  entity 
mu.st  he  passed  on  to  the  con.sortium 
memhers  that  are  eligible  IKCl’s. 

!.')(>.  (Cc'rtain  state  organizations, 
public  .si;ctor  (;ntitie.s  (including  Trihal 
goyermmait  entitii;s).  or  non-profit 
entiti(;.s  may  wish  to  perform  mnltiph; 
roll's  on  behalf  of  con.sortia.  including 
(1)  .sc'iA’ingas  lead  entities:  (2)  i)royiding 
consulting  a.ssistance  to  consortia:  and/ 
or  (8)  .serying  as  a  seryice  proyider 
(yendor)  of  eligible  seryic:es  or 
(Hpupmcait  for  which  consortia  are 
s(;eking  support.  Potential  coidlict  of 
int(;r(;st  is.sn(;.s  ari.se  in  the  comp(;titive 
bidding  process,  howeyer.  if  an  entity 
.serves  a  dual  role  as  both  (Consortium 


L(;adei7con.sultant  and  potcential  sccrvicc; 
proyider.  The  pot(;ntial  conflict  is  that 
the;  selection  of  the;  .seryie:e;  provider  may 
not  he;  fair  <mel  open  hut  may.  in  fae:t. 
prov  ide  an  nnfair  cielyantage;  to  the  le;ael 
entity  as  se;ryie;e;  |)re)viele;r. 

l.')7.  f’or  that  re;a.son.  we  e:e)ne:luele;  that 
state  organizations,  puhlie;  se;e:tor 
e;ntitie;s.  or  non-profit  entities  may  se;rve; 
as  le;ael  e;ntitie;.s  or  provide  c.onsulting 
assistance  to  e;e)n.se)rtia  if  the;y  do  not 
partie:i])ate;  as  potent iid  ye;nelors  during 
the;  e:e)mpe;titiye;  bidding  pre)e:e;.s.s. 
(Ce)nye;r.se;ly.  if  such  e;ntitie;s  wish  to 
])royiele;  eligible  .se;ryie:e;.s  or  e;eiuipnu;nt 
to  e:e)nsortia.  the;y  m;iy  not 
.simidtane;ously  .serve  as  |)re)je;e;t  le;aele;r.s. 
and  may  not  provide  e;e)nsulting  or  other 
e;x])e;rtise;  to  the;  eionsortium  to  assist  it 
in  de;ye;loping  its  re;e]ue;st  for  .se;ryie:es. 
This  re;strie:tie)n  de)e;.s  not  prohibit 
e;ligihle;  IKCPs  from  e:e)nelncting  ge;neral 
due  elilige;ne:e;  to  ele;te;rmiue;  what 
.se;ryie:e;.s  are;  ne;e;ele;el  and  to  |)re;pare;  for 
an  R1’'P.  Part  of  such  due  elilige;ne:e;  may 
inyolve  re;aching  out  to  known  .se;ryie:e; 
pre)yiele;r.s — including  state;  or  other 
])uhlie;  .se;e:te>r  entitie;s — that  .se;rye;  the; 
area  to  ele;te;rmine;  what  se;rvie:e;.s  are 
available;.  Nor  eloe;.s  the;  re;.strie:tion 
|)re;ye;nt  a  .si;ryie:e;  provide;!'.  e)ne:e; 
se;le;e:te;d  through  ii  lair  >mel  e)pe;n 
e:e)mi)e;titiye;  bidding  pre)e:e;s.s.  from 
iissisting  iin  eligible;  I  KCP  with 
impleme;nting  the;  pure:h<i.se;el  .se;rvice;.s. 

l.')8.  We;  re;e:e)gnize;  th:it  e:e;rt:iin  state; 
goyernmentiil  eaitities.  for  example;.  m:iy 
he;  huge  enough  to  in.stitute;  an 
organizatiomil  iiiiel  funi:tional  .sepiiration 
l)e;tvv(;e;n  stiiff  ae:ting  <i.s  .seryie:e:  providers 
and  still!  iiroyiding  applie:atie)n 
assi.stane:e.  (Consisteait  with  e;urrent 
])rae:tie:e  in  the;  E-rate;  jirogram.  we  will 
allow  stiite  organizations,  public  se;e:tor 
entitii;.s.  or  non-profit  e;mitie;.s.  if  they  so 
e:hoe)se;.  to  obtain  an  e;xe;m])tion  from 
this  prohibition  by  making  a  showing  to 
IISA(C  that  they  have  set  up  an 
organizational  anel  fune:tie)nal 
se;])aratie)u.  This  exemptiem.  he)vve;yer. 
mu.st  he;  e)htaine;el  hefeire  the;  eionseirtium 
l)e;gin.s  ])re;])aring  its  re;epie;st  fe)r  se;ryie;e;.s. 
Exam])le;s  eif  aiipreipriate;  ele)e:ume;ntiitie)n 
feir  .sue:h  a  sheiwing  ine:lueie; 
eirganiziitieiiiiil  fleivv  e:hiirts.  l)uelge;tarv 
e;e)ele;.s.  anel  supeirv'i.seiry  aelministratieni. 

Ifjt).  The;  (Cemseirtimn  Le;aele;r’.s 
re;s])e)nsil)ilitie;.s  ine:luile;  the;  feilleiwing: 

•  lA!^(d  and  Finan(:i<d  dasponsihililv 
for  Hnpportad  Activities.  The; 
(Cem.sentium  Le;<iele;r  is  the;  le;galiv  anel 
finane:iiilly  re;.s])e)n.sil)le;  e;ntity  feir  the; 
e:e)nelue:t  eif  ae;tiyitie;s  sniijieirteel  by  the; 
Fmul.  Hy  elelault.  the;  (Consentium 
Le;iiele;r  will  he;  the;  re;.spe)n.sihle;  entity  if 
auelits  eir  either  investigatieins  by  IJSAfC 
eir  the  (Ceimmissiein  re;ve;al  vieihitieins  eif 
the;  Ae;t  eir  eiiir  rule;.s  by  the;  eieinseirtium. 
with  the;  inelivielual  eieinseirtinm 


me;mhe;rs  being  jointly  :mel  se;ye;nilly 
litihle;  if  the;  (Ceinseirtium  Le;:iele;r 
elisseilves.  file;.s  feir  haukrupte:y.  eir 
e)the;rvvise;  fails  tei  meiet  its  eililigatieius. 

We  ree:eignize;  that  in  seime  in.stane:e;.s,  ii 
e:einseirtium  may  wish  tei  have  a 
(Ceinseirtium  Leiaeler  serve;  eiidy  in  <in 
aelministnitiv’e;  e:a]iae:ity  iinel  tei  have  the; 
e:einseirtium  it.se;lf.  eir  its  ineliviilual 
memhers.  reitain  ultimate;  Ie;gal  anel 
finane;ial  respeinsihility.  Exe;e;]it  feir  the 
resiieinsihilitieis.  we  will  alleivv  e;ein.sortia 
tei  have  llexiliility  tei  <!lleie:€ite;  leigcil  ;mel 
finane:ial  reisiieinsiliility  as  the;y  see  fit. 
|ireiyiele;el  thiit  this  alloe:atiein  is 
me;meiri:dize;el  in  :i  fornuil  written 
cigreiement  lietvv'een  the;  affe;e:te;ei  ]):irtie;.s 
(i.c.  the;  (Ceinseirtium  Leaeler.  anel  the; 
eieinseirtium  as  a  vvheile  anel/or  its 
inelivielual  memhers).  anel  the;  written 
iigre;eme;nt  is  sulimitteel  tei  IJSA(C  feir 
appreival  with  or  prieir  tei  the  Reiepiest  feir 
.Se!ryie;e!s  (f'eirm  4()1).  The  agre;e;me;nt 
shoulel  e:le<irly  ielentify  the;  party(ie;.s) 
re;s]ieinsilile;  feir  reipiiyment  if  DSACC  is 
re;e|uire;il.  iit  a  later  ehite.  tei  re;e:eiye;r 
elisliur.seanents  tei  the;  e:ein.seirtium  elue;  tei 
v’ieilatieins  eif  preigram  rules.  U.SAfC  is 
elire;e:teel  tei  preiviele.  in  writing  by  the 
eixjiiratiein  eif  the;  28-elay  e:eim]ie;titive; 
hieleling  ]ie;rieiel.  either  iipiireiviil  eir  an 
eixplamitiein  iis  tei  why  the;  iigre;e;me;nt 
eleies  neit  preiviele  .suffie:ie;nt  e:hirity  ein 
whei  will  he;  respeinsilile;  feir  re;p;iyme;nt. 

If  IISA(C  |ireiyiele;.s  .sue:h  e:omme;nt.s.  it 
shiill  preiviele  the;  (Ceinseirtium  Leaeleir 
with  a  minimum  eif  14  e:ale;nelar  eliiys  tei 
reisjieinel.  II.SA(C  is  preihiliiteiel  freim 
issuing  a  funeling  e:eimmitnie;nt  tei  the 
eieinseirtium  until  the;  (Ceinseirtium  Leiieler 
eiither  t;ike;s  ein  the;  elelault  jieisitiein  as 
re;.speinsilile;  e;ntity.  eir  preivieleis  an 
cigreement  that  aeleiejuately  ielentifieis 
alteruiitiye  reispeiusihle;  party(ie;s). 

•  Point  of  (Contact  for  the  FCXC  and 
I’SACC.  The;  CCeinseirtium  Leaeler  is 
re;.speinsihle;  feir  eleisignating  an 
inelivielual  who  will  lie  the;  “Preijeeit 
(Ceieirelinateir"  iuiel  .serve  as  the;  jieiint  eif 
eiontaeit  with  the  (Ceimmissiein  anel  IISA(C 
feir  all  matters  relateel  to  the  eieinseirtium. 
The;  (Ceinseirtium  Leiaeler  is  re;s]ieinsihle; 
feir  reispeineling  tei  Commission  cinel 
IISA(C  inepiiries  eiu  lieluilf  eif  the; 
eieinseirtium  memhers  threiugheiut  the; 
aiiplieiatiein.  funeling.  inveiieiing.  anel 
peist-inveiieiing  peirieiel. 

•  Typical  Applicant  Functions, 
Including  Forms  and  (Certifications.  The; 
(Ceinseirtium  Leaeler  is  re;s]ieinsilile;  feir 
sulimitting  jireigram  feirms  anel  reejuireel 
eleieiumentcitiein  <mel  emsuring  that  iill 
infeirmatiein  anel  eiertifiei.itieins  snlimitteiel 
iire  true;  anel  eieirreieit.  'I'his  reispeinsiliility 
niiiy  neit  eieintraeituiilly  he  alleieiateel  tei 
aneither  entity.  The;  (Ceinseirtium  Leiaeleir 
may  he;  askeiel  eluring  cin  auelit  eir  either 
inepiiry  tei  jireiviele  eleieiumentatiein  that 
su|ipeirt.s  infeirmatiein  anel  ceirtifieiatieins 
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])rovi(l(Kl.  The  (k)ns()rl  iuni  Leader  must 
also  collect  and  retain  a  L(!tter  of 
Agency  (1T)A)  from  each  member. 

•  LVnj7/;f?/;7/ve  Biddiu<i,  and  (Jost 
Allocation.  The  (7)nsortimn  Lcuider  is 
responsibh;  for  ensuring  that  the 
competitive  bidding  process  is  fair  and 
opcm  and  otherwise  compliiJS  with 
(Commission  re(|nirements.  If  costs  are 
shared  by  both  (digihle  and  imdigihle 
entities,  the  (Consortium  Leader  must 
ahso  ensure  that  co.sts  are  allocatiui  in  a 
manner  that  ensures  that  only  eligibh; 

I'  entities  receive  the  benefit  of  ])rogram 

discounts. 

•  Invoicing.  The  (Consortium  Leader 
is  r(!S])onsihle  for  the  invoicing  j)roc(!ss. 

I  including  certifying  that  the  participant 

contribution  has  been  paid  and  that  the 
invoice  is  accurate. 

•  Recordkeeping,  Site  \lsi1s.  and 
Audits.  'I’he  ('onsortium  Ltsader  is  also 
responsible  for  compliance  with  the 
(Commission’s  recordkeeping 
nuiuirements,  and  coordinating  site 
visits  and  audits  for  all  consortium 
memhms. 

1).  Participating  Health  (Care  Providers 

1()().  Next,  the  consortium  should 
identify  all  IKClLs  who  will  ])articipat(!. 
The  (Consortium  Leader  will  need  to 
])rovide  this  information  to  ll.SA(C  in 
order  to  rcuiuest  ])rogram  sui)i)ort.  \V(! 
intend  for  eligible  I  KCPs  to  have?  broad 
flexibility  in  organizing  consortia 
according  to  their  health  care  munis,  h’or 
(;xami)le,  a  consortium  may  he  a  pre- 
exi.sting  organization  formed  for  reasons 
unrelated  to  universal  .siu  vice  suj)port 
(e.g.  a  regional  telemedicine  network,  a 
statewide  health  information  exchange), 
or  a  grouj)  newly  formetl  for  the  pur])o.se 
of  aj)plying  for  Healthcare  (Connect 
Fund  supjiort.  (Consortium  members 
may  he  affiliated  (formally  or 
informally)  or  unaffiliated.  Ineligible 
HCPs  may  i)artici])ate  in  consortia, 
although  they  are  not  eligible  to  receive 
su])])ort  and  must  pay  full  cost  (fair 
.share)  for  all  services  received  through 
the  consortium. 

c.  Letters  of  Agcmcy 

Hil.  Di.scussion.  The  letter  of  agency 
r(u|uirement  helps  ensure  that 
particii)ating  entities  are  eligible  to 
receive  su])])ort,  and  that  the  HCCPs  have 
given  the  project  leaders  the  necessarv 
authorization  to  act  on  their  behalf. 

After  considering  our  ex])erience  in  the 
Pilot  Program,  and  reviewing  tin; 
comments  filed  regarding  letters  of 
agency,  we  conclude  that  each 
(Consortium  luuider  must  secure  the 
necessary  authorizations  through  an 
LOA  from  each  IKCP  s(!eking  to 
participate  in  the  applicant’s  network 
that  is  independent  of  the  (Consortium 


Liuider.  LOAs  are  not  recpiired  for  those 
partici])ating  HCCP  sites  that  are  owned 
or  otherwise  controlled  hv  the 
(Con.sortium  Leader  (and  thus  an;  not 
“independent”).  .Similarlv,  one  LOA  is 
sufficient  for  multiph;  IKCP  sites  that  an; 
owned  or  otherwise  controlli;d  hv  a 
single  con.sortium  memh(;r. 

I(i2.  \V(;  ado|)t  an  a])])roach  that 
creates  a  two-step  |)roc.es.s  of  LOAs:  in 
th(;  first  st(;p,  a  (Con.sortium  lu;ader  must 
obtain  LOAs  from  memhi;r.s  to  seek  bids 
for  .servic(;s,  and  in  the  second  step,  tin; 
L(;ader  must  obtain  LOAs  to  apj)ly  for 
funding  from  the  ])rogram.  This  two- 
.st(;p  ai)j)roach  addr(;.sses  an  issue  that 
arose  in  the  Pilot  Program,  where  some 
prospective  memh(;r  IKCPs  were 
reluctant  to  ])rovide  LOAs  that  would 
commit  them  to  jjarticipate  in  a 
con.sortium  network  before  they  knew 
the  pricing  of  services  from  prospective 
bidders.  Under  the  1  lealthcare  (Connect 
Fund,  we  reejuire  that  each  (Con.sortium 
Leader  secure;  authorization,  the 
r(;(|uired  certifications,  and  anv 
supporting  documentation  from  each 
con.sortium  m(;ml)er  (i)  to  submit  the 
r(;(|U(;st  for  services  on  its  l)i;half  (Form 
4(i1)  and  prepare  and  post  the  r(;(iuest 
for  proposal  on  behalf  of  the  member  for 
purpo.s(;.s  of  the  Healthcan;  (Connect 
I‘’uml  and  (ii)  to  submit  the  funding 
r(;(iu(;.st  (Form  4()2)  and  manage 
invoicing  and  paym(;nts,  on  behalf  of 
the  member.  'I'lie  first  authorization  is 
reepiired  prior  to  tlu;  submission  of  the 
r(;(iuest  for  .servic(;.s  (Form  4()1).  while 
the  second  authorization  is  onlv 
recpiired  prior  to  tlu;  submission  of  the 
r(;(]ue.st  for  funding  (Form  4(i2).  An 
ap])licant  may  either  secure  both 
required  authorizations  upfront  or 
secure  each  authorization  as  need(;d. 
(Consortium  L(;ader.s  may  also  obtain 
authorization,  the  required 
certifications,  and  any  supjiorting 
docum{;ntation  from  each  member  to 
submit  Form  4(K),  if  needed,  to  certify 
the  memher’s  eligibility  to  participate  in 
the  H(;althcare  Connect  Fund.  If  the 
Con.sortium  Lead(;r  does  not  obtain  such 
authorization  for  a  given  meml)(;r.  that 
memh(;r  will  have  to  submit  its  own 
Form  480.  In  addition,  we  delegate 
authority  to  the  Bureau  to  develop 
model  language  for  the  LOA  r(;(piired  for 
each  authorization. 

lOCt.  In  addition  to  the  nec(;.s.sary 
authorizations,  the  LOA  mu.st  include, 
at  a  minimum,  the  name  of  the  (;ntitv 
filing  the  ap|)lii;ation  (/.e..  lead 
a])plicant  or  con.sortium  leader);  name 
of  the  entity  authorizing  the  filing  of  the 
application  (i.e..  the  participating  IKCP/ 
con.sortium  m(;mh(;r);  the  physical 
location  of  the  HCCP/consortium  member 
site(.s);  the  relationship  of  each  site 
seeking  support  to  the  lead  entity  filing 


the  a|)j)lication:  the  sjiecific  timeframe 
the  LOA  covers;  the  signature,  tith;  and 
contact  information  (including  jihone 
numher,  mailing  addr(;.ss.  and  (;mail 
address)  of  an  official  who  is  authorized 
to  act  on  h(;half  of  the  IKCP/consortium 
memh(;r;  signatun;  date;  and  the  tyjx;  of 
.s(;rvices  covered  hv  the  I.OA.  For  IKCi’s 
located  on  Tribal  lands,  if  the  health 
care  facility  is  a  contract  facility  that  is 
run  sol(;ly  by  a  Tribal  Nation,  the 
a])j)ro])riate  Tribal  leader,  such  as  the 
Tribal  (Chairp(;rson,  I’resident,  or 
Covernor.  or  (Chief,  shall  also  sign  the 
LOA.  unless  the  health  care 
n;s])onsihilitie.s  have  he(;n  duly 
delegated  to  another  Tribal  government 
representative.  In  all  instances, 
electronic  signatures  are  permissible. 

I(i4.  The  approach  we  adopt 
addresses  many  of  the  concerns 
ex]7res.sed  hv  commenters,  while  still 
ensuring  applicants  have  the  necessary 
authority  to  act  on  behalf  of  their 
m(;ml)er.s.  Some  commenters  correctlv 
])oint  out  that  under  the  Pilot  Program, 
an  IKCP  was  often  reluctant  or  unable  to 
ex(;cute  an  LOA  that  required  the  IKCP 
to  agree  to  ])articipate  in  a  network 
h(;fore  accurate  pricing  was  available. 
Other  commenters  stre.ssed  that 
r(;(]uiring  LOAs  as  part  of  tin;  Form  4(i.'i 
suhmi.ssion  was  a  net  h(;nefit  h(;caus(;  it 
(;nal)led  the  ])roject  to  “vet”  the 
eligibility  of  interested  IKCPs  at  the 
out.set  of  the  application  proce.ss.  We 
conclude  that  the  ado|)ted  ap))roach 
provides  flexihilitv  to  allow  con.sortium 
applicants  to  tailor  the  LOA  jirocess  to 
meet  the  needs  of  their  memhers.  within 
tlu;  neces.sary  constraints. 

2.  D(;termination  of  Health  (Care 
Provider  Fligihility 

185.  Discussion.  (Consistent  with  other 
measures  we  adopt  to  improve  the 
(;fficiency  and  ojjeration  of  the 
Healthcare  Connect  Fund,  we  institute  a 
new  process  for  obtaining  faster 
eligibility  determinations  from  IJ.SACC  by 
])ermitting  HCCPs  to  .submit  Form  480  at 
any  time  during  the  funding  year  to 
certify  to  the  eligibility  of  particular 
sites.  By  .sei)arating  the  eligibility 
determination  from  tlu;  comp(;titive 
bidding  ])roc(;s.s,  we  provide;  IKCPs  with 
the  option  of  receiving  an  (;ligihility 
det(;rmination  h(;fore  tlu;y  move  forward 
with  preparing  an  apj)Iication  for 
funding.  IKCPs  who  have  previously 
receiv(;d  an  eligibility  determination 
from  IKSACC  (/.e.  HCCPs  who  already 
partici])ate  in  the  existing  rural  health 
care  |)rogram,s)  are  not  recjuired  to 
submit  a  Form  480  prior  to  .suhmis.sie)n 
of  a  Form  481.  All  HCCPs,  however,  are 
r(;(iuired  to  submit  an  ujulated  Form  480 
within  CIO  (lavs  of  a  material  change, 
such  as  a  change  in  the  HCCP’s  name,  site 
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location,  contact  information  or  eligiljle 
entity  tyi)e.  or  ior  non-niral  hospitals, 
an  increase  in  the  nninl)(;r  ot  licensed 
jjatient  beds  such  that  the  hospital  goes 
Irom  having  lewcir  than  400  licensed 
ImmIs  to  400  or  more  licensed  Inuis. 

lOti.  h'or  i;ach  11(4’  list(ul,  applicants 
will  l)(!  riHiuired  to  jn'ovide  the  ll(4’’s 
address  and  contact  inldrmation. 
identily  the  eligible  1 1(4’  type,  providt; 
an  address  lor  each  physical  location 
that  will  rec(Mve  sujjported  connectivity, 
provide  a  brief  explanation  for  why  the 
11(4’  is  eligible  under  the  Act  and  the 
(lommission's  rules  and  orders,  and 
certify  to  the  accuracy  of  this 
information  nnd(;r  penalty  of  perjury. 
Consortium  leaders  should  obtain 
su|)porting  information  and/or 
documents  to  support  eligibility  for 
each  11(4’  whim  they  collect  L()As: 
leaders  also  may  he  asked  for  this 
information  during  an  audit  or 
investigation.  D.SAfi  should  notify  each 
ap|)licant  of  its  determination  (or 
wheth(!r  it  needs  additional  time  to 
process  the  form)  within  40  days  of 
recei|)t  of  Form  400.  We  caution 
applicants  that  it  is  their  obligation  to 
submit  accurate  information  and 
c»!rtifications  riigarding  their  (digibilitv. 
Because!  11(4’  eligibility  is  limiteid  by  the 
Act.  the  (iommission  does  not  have! 
(li.scre!tion  te)  weiive!  eligibility 
r(!e]eiiie!ments.  anel  meist  i'e!e:e)V(!r  ;env 
seei)pe)i't  (!iTe)ne!oeislv  disbeirse!(l  to 
ine!ligible  (!ntitie!.s.  \V(!  dii'e!e;t  USAt^  tee 
assign  ee  eueiepie!  ide!ntifvieig  neiinbe!!' to 
euicb  11(4’  location  in  oieler  to  fae;ilitat(! 
trae:kiieg  of  the!  heceetion  tbi'oeigboeit  the 
a|)plie;iition  |)i'oc(!s.s. 

4.  'lYclmology  Planning 

107.  Di.sceessioei.  We!  encoeinege  all 
applicants  to  car(!feilly  evaleiate  their 
con!ee!ctivit\  neuKls  be!fore  seibmitling  :en 
applicatiem.  We  deudine  at  this  time  tee 
leHieiire  iipjelicants  in  the  He!althe;aie 
(;onn(!e:t  Feend  to  siebmit  tiudmoleegy 
jelans  with  their  lenieiests  leer  s(!i'vice!,  beet 
we  may  i(!-evalee<ete  this  deudsion  in  the! 
feiteeie!  baseul  een  expe!rience  with  the 
ne!w  program.  Oeir  goal  is  ie!deece! 
administnitive  beirdens  ;end  dehey 
associateul  with  participating  in  tlie! 

1  le!althcare!  (lonnect  Feinel.  e!S|)e!t:iallv  for 
the  IKll’s  with  the  fewe!st  re!.se)eerces  :md 
gre!ate!.st  mnul  to  piiiticijeate. 

108.  'fhe!  re!Coi'd  indie:ate!S  that  ll(4’s 
are!  a  (live!rse!  gioeip  with  a  diverse  .sed  of 
neuuls.  Oeir  intent,  consistemt  with 
j)r(!C(!(l(!nt,  is  tee  allow  IKil’s  tee  i(le!ntifv 
th(!ir  speudfic  broadbiind  n(!eds.  whiedi, 
toge!th(!r  with  the  com])(!titive!  bideling 
r(!(ieiire!ments  and  the!  ie!(pur(!d  11(4’  4.') 
l)(!rc(!nt  contribeition.  will  help  eeisene! 
that  eniive:rsal  se!r\  ic(!s  feends  are  eiseel 
mo.st  co.st-eff(!ctively.  We  ie!cognize  that 
the  amoeint  ejf  planning  leupeireKl  will 


v.irv  (le])en(lieig  on  a  neunber  ot  liictors. 
seiedi  as  the!  IKiP's  size!  and  jehmneul 
eitilization  eef  he!alth  14',  emd  that  the 
amoeint  of  IT  eexperti.se  iind  oth(!r 
reeseeeirces  av.iiliible!  for  feennal  jilanning 
will  vai'v  wieleely  beetweeen  diffeeieent  tvieees 
of  ll(4’s.  In  the  lelanning  pi'oceess, 
;ipi)lic;mts  imiy  wish  to  consiehir 
epiestiems  seeedi  ;is  the  following: 

•  Whiit  a|)plic;itions  dee  we  phm  to 
else  over  oeir  broadband  c:onni!(dion  (e?.g. 
exe:bange  eef  l‘41Rs.  videeoconfeerencing. 
iineige  tnmsfers.  iind  other  foiins  of 
telediealth  eer  tele!me!elie:ine)?  How  do 
these!  applie:alions  fit  into  oeir  oveerall 
sti'ateegy  to  improve  care  and/or  generate 
cost  savings?  Ilow  many  users  do  we 
neeul  to  suppeert  for  e!cee:h  ajeplication? 

•  What  broadband  services  do  we 
neuul  to  support  the  jelanned 
applieealieens  and  users? 

•  Do  we  have  a  ])lan  to  train  our  .staff 
to  ii.se  the!  a])])lie:ations? 

•  Do  we  have  the  ne!cessarv  IT 
i'e!se)eirces  to  dejeloy  the  broadband 
seu'vices  ;mel  applications? 

•  Have  we  considerexl  the!  benefits 
and  drawbacks  of  short-term  verseis 
meilti-ye!ar  contnie:ts  (f!.g.  ceist  .savings  in 
long-term  contnicts  v(!r.seis  ])ote!ntial 
de!cre!iise!.s  in  jei deers,  te!e:hnology 
<idvane:e!.s,  iind  teirminiitieen  feuis)? 

•  How  will  we  p.iy  for  the 
imdiscoiintiid  ])ortion  of  suiepeerteed 
.se!rvie:e!.s  iind  eHiiiipment,  iind  anv 
imsiipjeorted  e;e)sts? 

•  .Shemld  w(!  consider  joining  with 
oth(!r  HCI’s  to  apjely  as  a  consortium?  If 
a  consortium,  should  we  include  other 
H(4’.s? 

•  Whiit  resoure;e!.s  iiri!  iivailable  to  heil]) 
us? 

1()U.  We  eencoiirage  j)ro.spee:tive 
ap])licimt.s  to  consult  available! 
re!,source!.s.  including  those  previously 
published  by  tbe  (demmission  and 
rersoiirces  avaihible  through  HHS.  in 
e:onducting  their  tee:hnology  ])limning. 

4.  I’leparation  for  (4)mpetitive  Bidding 

170.  Di.se;u.ssion.  4'he  (Commission  has 
elefineul  “co.st-effe!ctive’'  for  ])uri)oses  of 
the  e!xi.sting  RHH  su])])ort  me!chimi.sm  as 
"the  medhod  that  e;ost.s  the  l(!a.st  after 
consideaiition  of  the!  fe!ature!S.  ejUiility  eef 
transmissieen.  re!liability.  anel  eel  her 
fiie;te)r.s  thiit  the!  11(4’  ele!e!m.s  re!le!Vimt  tee 
*  *  *  eiheeeesing  ii  metheeel  eef  preevieling 
the  reeepiireeel  heeiilth  e;ari!  se!rvie:e!,s.’'  4'he! 
(ieemmissieen  eleeers  neet  reupiire  H(4’.s  tee 
use  the  leeweest-eiee.st  te!e:hneeleegv  he!e;iiu.se! 
fae:teeis  eether  thiin  e;eest,  .sue:h  iis 
reeliability  iinel  eiiiality,  niiiy  bee  releeviint 
tee  fulfill  tbeir  beeiilth  e;are!  neeeeels. 
Fiirthermeere.  initiiilly  higbe!r  e:eest 
eejetieens  may  preeve  tee  be  leeweer  in  the 
leeng-rim.  by  ]ereevieling  iiseeful  beenefits  tee 
telemeeliedne  in  terms  eef  future!  me!elie;iil 
anel  te!e:bnoleegie;al  eleveleepments  anel 


miuntenane.e.  4'be!re!feere!.  unlike!  tbe!  F- 
rate!  preegnim,  the!  RllC  preegiiim  eleee!S  neet 
reHiiiii'e  piirtieiijeiints  tee  e:eensiele!r  prie;e!  iis 
/he?  ]erimarv  fiie:teer  in  se!le!e:ting  a  .se!rvie:e! 
preevieler.  In.steniel.  iipplie:imt.s  ielentifv 
the!  fiie:teers  re!le!Viml  leer  heealth  e:are! 
piirieeesees.  iinel  then  .seleee;!  the  leeweest 
prie;e!  hiel  that  satisfiees  theise 
e;ein.siele!riitieens.  We  e:eine;hiele!  that 
eiontinuing  this  ii]e|ereiiie:h  is  iippreijeriiite! 
feer  thee  1  le!idthe;are!  (]einne!e:t  Fiiml. 

171.  Applie:ant.s  must  eleve!lee|i 
iip]eree]ei date  eviiliiatieen  e;rite!ria  feer 
se!le!e;ting  the  winning  hiel  Iwfow 
submitting  a  reeejiieest  leer  se!rvie:e!s  tee 
IISAH  tee  initiate  e;eem]ee!titive  bieleling. 

4'be!  evaluatieen  e:idte!ria  sheeiilel  be  baseel 
een  tbe  Commissieen's  elefinitieen  eef  "ceest- 
effe!e:tive!.''  anel  incluele  tbe  mee.st 
im]eeertant  e:riteria  neeeeleel  tee  jei'eeviele 
healtb  e:iere!,  as  eleetermineel  by  tbe 
applie:imt.  Feer  smaller  eipplie:imt.s  {f?.g. 
tbee.se  I'eeepieesting  sipejeeert  feer  reeairring 
meentbly  e.eests  feer  ii  single  4'-l  line), 
e:riteria  .sue;b  as  banelwieltb.  eiiiality  eef 
tiiinsmi.ssieen.  I'eliabilitv,  preevieeiis 
eexpeerieene.e!  with  thee  se!rvie:e!  ]ereeviele!r, 
anel  tee;hnie;al  suppeert  are  likely  lee  bee 
suffie:ie!nt.  Feer  meere  e:eemple!X  jereejeuits 
(ine:lueling  preeje!e:ls  that  inveelve 
eleesigning  eer  e:een.strue:ting  ii  neew 
neetweerk  eer  buileling  upeen  an  eexisting 
netweerk).  iielditieenal  reeleviint  neen-e:ee.sl 
fiu:teers  may  ine;hiele  jerieer  e!X]ee!rie!ne;e!. 
ine:hieling  jeast  pe!rfeermime;e!;  leeerseeimel 
eiuiilifie;atieen,s.  ine:hieling  te!e:hnie;al 
i!xe;e!lle!ne:e!:  mimageemeent  e:apiibility, 
ine:hieling  seelie:itiitieen  e;eempliime:e!;  iinel 
envireenmentid  eebje!e:tives  (if 

appreejei  date). 

172.  4'ypie:allv,  iin  a]e]elie;imt  will 
eleveeleep  a  sceering  matrix,  eer  a  list  eef 
weigbteel  evaluatieen  eiriteria,  tbiit  it  will 
use  in  eivaluating  biels.  Oneie  tbe 
aieplieiant  leas  eleeveleejeeel  its  evaluatieen 
e;rite!riii.  it  shoulel  assign  a  weight  tee 
e!ae:h  in  eereler  eef  imjeortiince.  No  single 
fae;teer  may  re!e:e!ive!  a  weight  that  is 
greeater  than  prie;e.  For  eexamjele,  if  the 
11(4’  a.ssigns  a  weight  eef  40  ])ere;e!nt  tee 
e:ee,st.  eetheer  faeiteers  mu.st  reeieive  a  weight 
eef  40  pere:e!nt  eer  leess  ineliviehiallv  (with 
the  teetal  weight  eeeiuiiling  100%).  Eae:h 
hiel  re!e:e!iveel  sheeulel  be  se:eere!el  against 
the!  eledermineel  e:rite!ria,  eaisuring  they 
are!  iill  evaluateel  e!e)Uiillv.  All  ii]eplie;iml.s 
wliee  are!  neet  eexeinjet  freem  e:eem]ee!titive! 
bieleling  will  be  ixeepiireel  tee  submit  biel 
eeviiluatieen  eleee:ume!nlatieen  with  tbeeir 
funeling  reKpieests. 

.4.  .Seeure:e!(s)  feer  llneli.se:eeunteel  I’eertieen  eef 
Cee.sts 

174.  Altbeeugb  applie;ants  are!  neet 
reupiireul  tee  submit  eleee:ume!ntatieen 
reegareling  seeure;e!,s  feer  tbe  unelise:eeunte!el 
]eeertieen  eef  e:ee.st.s  until  they  e;eemple!te!  thee 
e:eempe!titive!  bieleling  ]ereee:e!.ss,  tbeev 
sbeeulel  beegin  ielentifying  pees.sible 
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sources  for  their  8.'j  piM’cent  as  early  as 
l)ossihle.  This  is  es|)e(:ially  im])ortant 
for  larger  consortia  that  intend  to 
undertake  high-dollar  ])roje(:ts.  In  the 
Pilot  Program,  many  projects 
ex])erienced  delays  due.  in  part,  to 
difficnlty  in  obtaining  the  retjnired 
contrihntion. 

().  I'XX;  Registration  Nnmher  (FRN) 

174.  All  a])pli(:ants  must  obtain  F(Xi 
registration  nnmlaa's  (FRNs).  if  they  do 
not  have  one  already.  An  FRN  is  a  10- 
digit  nnmher  that  is  assigned  to  a 
business  or  individual  registering  with 
the  F(X’..  and  is  used  to  nnicjiiely 
identify  the  business  or  individual  in  all 
of  its  transactions  with  the  FCC. 
Obtaining  an  P^RN  is  a  (jnick.  online 
])rocess  that  can  tyjncally  he  completed 
in  a  manner  of  minutes  through  the 
Commission’s  Web  site,  (^onsortinm 
a])plicants  may  obtain  a  single  P’RN  for 
the  consortium  as  a  whole,  if  desired 
(/.e.  instead  of  reciniring  each 
])articipating  IKiP  to  obtain  a  separate 
P’RN). 

R.  (Competitive  Bidding 

17.').  Di.scnssion.  (iompcititivc!  bidding 
rmnains  a  fundamental  pillar  snp])orting 
onr  goals  for  tlu;  I  lealthcare  (Connect 
I’nnd.  as  it  will  allow  llCPs  to  obtain 
lower  rates  (thereby  increasing  access  to 
broadband)  and  increa.se  ])rogram 
efficiency.  The  outlines  of  the 
com])etitive  bidding  j^rocess  for  the  mnv 
program  will  remain  the  same  as  onr 
exi.sting  programs:  All  IKiPs  will  submit 
a  nupiest  for  services  for  p{).sting  by 
IISA(].  wait  at  least  28  days  before 
selecting  a  .service  ])rovider.  and  select 
the  most  cost-effective  hid.  In  addition, 
in  some  circumstances,  applicants  will 
he  rerpiired  to  prepare  a  formal  ixiqnest 
for  projjo.sals  as  well. 

178.  While  competitive  bidding  is 
essential  to  the  program,  we 
acknowledge  that  it  is  not  without 
administrative  costs  to  jjarticipants  and 
to  the  PXmd.  We  conclude  that  in  three 
.situations,  exem])ting  funding  iHHjnests 
from  comj)etitive  hiclding  in  the 
Healthcare  Connect  l-'iind  will  strike  a 
common-sense  balance  between 
efficient  use  of  ])rogram  funds  and 
reducing  regnlatory  costs.  P’irst,  ha.sed 
on  onr  experience;  with  the 
T(;leconnnnnication.s  and  Internet 
Ai;ce.s.s  Programs,  we  find  that  it  will  he 
more;  admini.strativ(;ly  efficient  to 
(;x(;mpt  a])plicant.s  .s(;eking  .support  for 
relativ(;ly  small  amounts.  'I'he  threshold 
for  this  exemption  is  .$1  ().()()()  or  less  in 
total  annual  nndiscoimted  costs  (which, 
with  a  8.')  percent  a])])licant 
contrihntion.  results  in  a  maxinunn  of 
.$8,.')()()  annually  in  Fund  snpj)ort). 
Second,  if  an  apjjlicant  is  j)nrcha.sing 


.servic(;s  from  a  master  service 
agreem(;nt  n(;gotiat(;d  by  a  governmental 
entity  on  its  behalf,  ami  the  master 
service  agr(;eim;nt  was  awarded 
pursuant  to  a])plicable  federal,  state, 
Trihal.  or  local  competitive  bidding 
proc(;s.se.s.  the  applicant  is  not  r(;(|nired 
to  n;-nnd(;rgo  com|)etitive  bidding. 

Third,  we  conchuh;  that  ai)])licant.s  who 
wish  to  recpiest  .snp|)ort  imd(;r  the 
1  lealthcan;  Connect  Fund  while 
utilizing  contracts  previonslv  endorsed 
by  lJSA(i  (Master  .Services  Agre(;ment.s 
nnd(;r  tin;  Pilot  Program  or  the 
Healthcare  (X)nnect  P’nnd.  or  evergreen 
contracts  in  any  of  tin;  health  care 
programs,  or  master  contracts  the  E-rate 
l)rogram)  may  do  .so  without  undergoing 
additional  com])(;titive  bidding,  as  long 
as  tbey  do  not  r(;(ine.st  duplicative 
snijport  for  the  same  service  and 
otherwise  coinplv  with  all  ])rogram 
reepnrements.  In  addition,  consistent 
with  current  RHC  program  polici(;s. 
applicants  who  receive  evergreen  status 
or  multi-year  commitments  under  the 
Healthcare  Connect  Fund  are  exempt 
from  competitive  bidding  for  the 
duration  of  the  contract.  Applicants 
who  art;  (;x(;mpt  from  competitive 
bidding  can  |)roc(;(;d  directly  to 
submitting  a  funding  commitm(;nt 
r(;(|nest. 

1.  “F’airand  ()p(;n"  Com])etitiv(;  Hidding 
Process 

177.  Discn.ssion.  Unless  they  (pialifv 
for  one  of  tin;  com])etitive  hidding 
exemptions,  all  entities  participating  in 
the  Healthcare  (Connect  Fund  must 
t:ondnct  a  fair  and  o])(;n  competitive 
hidding  process  prior  to  submitting  a 
retpiest  for  funding  Form  4()2.  Although 
it  is  not  possihh;  to  anticipate  all 
po.ssihle  factual  circnm.stances  that  mav 
arise  during  the  process,  we  .set  forth 
here  three  basic  principles  and  .some 
specific  guidance  that  should  helj) 
a|)))licant.s  comj)ly  with  this 
r(;cinirement. 

178.  First,  .service  providers  who 
intend  to  hid  should  not  akso 
simnltaneonslv  heljj  the  HCP  choose  a 
winning  bidder.  More  specifically, 
service  ])rovider.s  who  submit  bids  are 
prohil)it(;d  from  (t)  preparing,  signing  or 
submitting  an  applicant’s  l-’orm  481 
documents:  (2)  .s(;rving  as  (ionsortinm 
E(;ader.s  or  other  points  of  contact  on 
h(;half  of  a])])licants;  (8)  being  involved 
in  .s(;tting  bid  evaluation  c;riteria:  or  (4) 
])articipating  in  tin;  hid  evaluation  or 
vendor  selection  ])roce.s,s  ((;xc(;pt  in  their 
role  as  potential  vendors).  Uonsnltants. 
other  third-i)arty  ex])ert.s.  or  a])|)licant 
employees  who  have  an  ownership 
interest.  .sah;.s  commission  arrangement, 
or  other  financial  stake  with  respect  to 

a  hidding  service  provider  are  also 


prohihit(;d  from  p{;rforming  any  of  tin; 
four  functions  on  l)(;half  of  the 
a])])licant.  All  aj)plicant.s  mn.st  submit  a 
"Declaration  of  Assistance"  with  their 
r(;(inest  for  services  (Form  4()1)  to  helj) 
the  ('.ommission  and  IkSACl  identify 
third  ])arti(;s  who  assi.sted  in  tlu; 
])r(;])aration  of  the  applications. 

178.  .Second,  all  ])otential  hidilers  and 
.service  provid(;r.s  mn.st  have  acce.ss  to 
the  same  information  and  must  1)(; 
treat(;d  in  the  .same  manner.  Any 
additions  or  modifications  to  tlu; 
docnnu;nt.s  submitted  to.  and  posted  bv, 
II.SA(’.  mn.st  he  mad(;  available  to  all 
potential  .s(;rvice  providers  at  the  same 
linu;  and  using  a  uniform  method.  We 
direct  II.SAC'.  to  facilitate  this  process  by 
allowing  a])plicant.s  to  submit  any 
additions  or  modifications  to  U.SAC,  for 
posting  on  the  same  \\h;h  page  as  the 
originally  ])osted  documents. 

180.  Finally,  as  is  the  c:ase  in  tlu; 
Telecommunications,  Internet  Access, 
and  Pilot  Programs,  all  a])])licant.s  and 
.servici;  providers  mn.st  comply  with  anv 
applicable  state  or  local  com|)etitive 
hidding  r(;(inirement.s.  The 
Uommission’s  recinirements  a])])lv  in 
addition  to.  and  are  not  int(;nded  to 
l)re(;mi)t,  such  re(|nirenu;nt.s. 

2.  Retpiests  for  Pro])osal.s 

181.  Di.scnssion.  We  will  r(;cinire 
snhmi.ssion  of  RF’Ps  with  l'’orm  4()1  for 

(1)  applicants  who  are  re(inir(;d  to  i.ssne 
an  RFP  under  apj)licahle  state.  Trihal,  or 
local  procnr(;ment  rules  or  regulations: 

(2)  consortium  ap])lications  that  se(;k 
more  than  .SIOO.OOO  in  ])rogram  support 
in  a  funding  year:  and  (8)  con.sortinm 
applications  that  s(;ek  support  for 
infra.strnctnre  (i.e.  H(iP-owiu;d  facilities) 
as  well  as  services.  A])])licant.s  who  seek 
support  for  long-term  capital 
inve.stments,  such  as  HCP-con.strncted 
infraslrnctnre  or  fiber  IRlIs,  must  also 
seek  bids  in  the  same  RF’P  from  vendors 
who  ])roj)o.se  to  nu;et  those  needs  via 
.services  provided  over  vendor-owned 
facilities,  for  a  time  period  comjjarahle 
to  the  life  of  the  ])ropo.sed  capital 
investment.  This  is  to  allow  II.SAC  to 
determine  if  the  option  cho.sen  is  the 
most  cost-effective.  In  addition,  any 
applicant  is  free  submit  an  Rh’P  to  U.SAC 
for  posting,  hut  all  applicants  who 
utilize  an  RFP  in  conjunction  with  their 
competitive  hidding  ])roce.ss  mn.st 
submit  the  RFP  to  U.SAC  for  ])osting  and 
provide  U.SAC  with  any  snl)s(;(inent 
chang(;.s  to  the  RF’P.  We  conclude  that 
onr  r(;cinirenu;nt  .strikes  a  reasonable 
balance  l)(;tween  ensuring  larger 
consortia  and  the  ImiiuI  benefit  from  the 
cost  savings  resulting  from  the  RFP 
process,  while  limiting  the 
administrative  burden  on  individual 
HCPs  and  smaller  consortia. 
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182.  A])j)li(:ants  who  have  or  intend  to 
issue  an  RKP  must  sul)mit  a  (;oj)y  ol  the 
RFI’  with  their  retjuest  for  .services.  We 
mcognize  that  a  consortium  mav  not 
know  the  exact  cost  of  the  projiict  until 
after  it  completes  the  comj)etitive 
bidding  prcK:ess  and  selects  a  vendor.  If 
a  consortium  choo.ses  to  forego  an  RFP. 
however,  its  sup])ort  will  he  cajjptul  at 
.SI  00.000. 

183.  The  (Commission  does  not 
specify  riKpunmients  for  RFFs  in  the 
current  RIKC  ])rogram.  and  l)SA(C  does 
not  apjjrove  RFl’s.  Therefore.  a])plicants 
may  ])n!j)are  RFFs  in  any  manner  that 
comj)lies  with  j)rogram  rules  and  any 
a|)plicahle  state.  Tribal,  or  local 
procurement  rules  or  rngulations.  The 
RFF.  howev(!r.  .should  provide  sufficient 
information  to  enable  an  effective 
comj)etitive  bidding  j)roce.ss.  including 
describing  the  HCCP's  .service  needs  anti 
defining  the  scope  of  the  jiroject  ami 
network  costs  (if  applicable).  The  RFF 
should  akso  specify  the  peritxl  during 
which  bids  will  he  accepted.  The  RFF 
should  also  include  the  .scoring  criteria 
that  will  he  used  to  evaluate  bids  for 
cost-effectiveness,  in  accordance  with 
the  retpiirements  and  solicit  sufficient 
information  so  that  the  crittiria  can  ht; 
ci])plied  effectivelv.  A  short,  simple  RFl’ 
may  he  a))propriate  for  smaller 
consortia,  or  for  consortia  whost;  needs 
are  le.ss  comjtlex.  We  note  that  consortia 
may  choost;  to  submit  single  or  multiple 
re<|uests  for  .servic(!s  (and  multiple 

RI  Fs).  de|)ending  on  the  structnn!  that 
makes  most  .sense  for  the;  |)articular 
project. 

3.  l!.SA(',  Posting  of  Recpiest  for  Services 

184.  Discussion.  Aj)j)licants  subject  to 
competitive  bidding  must  submit  new 
F(X"  Form  481  and  supporting 
documentation  to  IJSAC.  The  ])nrj)o.se 
of  these  docannents  is  to  provide 
sufficient  information  on  the  reipie.sted 
.servic(;s  to  enable  an  effective 
competitive  bidding  process  to  take 
place  and  to  enable  USACl  to  obtain 
certifications  and  other  information 
nece.ssarv  to  jirevent  waste,  fraud,  and 
abuse. 

Ih.'i.  Documents  to  he  submitted  to 
l)SA(^  with  the  “recpiest  for  services" 
include  the  following: 

•  l-'orii)  4(il.  Applicants  should 
submit  Form  4(il.  the  "request  for 
.services."  to  jirovide  information  about 
the  services  for  which  thev  are  seeking 
su|)|)ort.  On  Form  481.  a|)])licants  will 
Jirovide  basic  information  regarding  the 
H(;P(.s)  on  the  ajijilication  (including 
contact  information  for  jiotential 
bidders),  a  brief  de.scrijition  of  the 
desired  services,  and  certifications 
designed  to  ensure  comjiliance  with 
jirogram  rules  and  minimize  waste. 


fraud,  and  ahn.se.  An  ajijilicant  must 
certify  under  jienalty  of  jierjurx  that  (1) 
it  is  authorized  to  submit  the  n'cjnest 
and  that  all  statements  of  fact  in  the 
ajijilication  are  true  to  the  best  of  the 
signatory’s  knowledge;  (2)  it  has 
followed  any  ajijilicahle  state  or  local 
jirocnrement  rules;  (3)  the  sujijiorted 
services  and/or  ecjuijiment  will  he  used 
solely  for  jiurjio.ses  reasonahlv  related  to 
the  jirovision  of  health  care  service  or 
instruction  that  the  11(3’  is  legally 
authorized  to  jirovide  under  the  law  of 
the  state  in  which  the  services  are 
jirovided  and  will  not  he  sold,  re.sold.  or 
transferred  in  consideration  for  money 
or  any  other  thing  of  value;  and  (4)  the 
11(3’  or  con.sortium  satisfies  all  jirogram 
reejuirements  and  will  abide  by  all  such 
re(juirements.  Ajijilicants  not  using  an 
RFP  should  Jirovide  on  Form  481 
sufficient  information  regarding  the 
desired  services  to  enable  an  effective 
comjietitive  bidding  jiroce.ss.  including, 
at  a  minimum,  a  summary  of  their 
service  needs,  the  dates  for  service 
(including  whether  the  contrac:t  is 
jiotentially  for  mnltijile  years),  and  the 
dates  of  the  hid  evaluation  jieriod. 
(Xin.sortium  Leaders  should  jirovide  the 
reejuired  information  on  behalf  of  all 
jiarticijiating  1  K'.Ps. 

•  Ajijilicants  who  include  a  jiarticular 
.service  jirovider's  name,  brand,  jiroduct 
or  service  on  Form  481  or  in  the  RFP 
must  also  u.se  the  words  "or  ecjuivalent” 
in  the  de.scrijition.  in  order  to  avoid  the 
ajijiearance  that  the  ajijilicant  has  jire- 
selected  the  named  servii;e  jirovider  or 
inteiuls  to  give  the  service  jirovider 
jireference  in  the  bidding  jiroce.ss.  In 
addition,  an  ajijilicant  may  wish  to 
de.scrihe  its  needs  in  general  terms  (e.g., 
"need  to  transmit  data  and  medical 
images”  rather  than  reejnesting  a 
sjiecific  .service  or  bandwidth),  because 
the  ajijilicant  may  not  he  aware  of  all 
Jiotential  service  jiroviders  in  its  market. 
Using  general  terms  can  allow  an 
ajijilicant  to  avoid  inadvertentlv 
excluding  a  lower-cost  hid  from  a 
serx’ice  jirovider  using  a  newer 
technologv. 

•  liid  Evuhiation  (h'it<‘n(i.  The 
reejuirements  forbid  evaluation  criteria 
are  di.scnssed. 

•  /f«/ne.s/  for  Pr()j)()S(tl.  (Certain 
ajijilicants  must  use  an  RFP  in  the 
comjietitive  bidding  jirocess,  and  any 
ajijilicant  nuiv  u.se  an  Rl*’!’.  Ajijilicants 
who  u.se  an  RFP  should  submit  it  (along 
with  any  other  relevant  bidding 
information)  as  an  attachment  to  Form 
481. 

•  Notw’ork  Planning  for  (A)nsorli(i. 
(Xinsortium  ajijilicants  must  .submit  a 
narrative  attac:hment  with  Form  481  that 
incliules  the  following  information; 


(1)  Uoals  and  objectives  of  the 
jirojio.sed  network; 

(2)  .Strategy  for  aggregating  the 
sjiecific  needs  of  HC.Ps  (including 
Jiroviders  that  serve  rural  areas)  within 
a  state  or  region; 

(3)  Strategy  for  leveraging  existing 
technology  to  adojit  the  most  efficient 
and  cost  effective  means  of  c:onnecting 
tho.se  Jiroviders; 

(4)  How  the  liroadliand  .services  will 
he  used  to  imjirove  or  jirovide  health 
care  delivery: 

(.'ll  Any  jirevious  exjierience  in 
develojiing  and  managing  health  IT 
(including  telemedicine)  jirograms;  and 
(8)  A  jiroject  management  jilan 
outlining  the  jiroject’s  leader.shiji  and 
management  .structure,  and  a  work  jilan, 
schedule,  and  budget. 

The  network  jilanning  retjuirements 
are  consistent  with  tho.se  in  the  Pilot 
Program.  For  jiurjio.ses  of  the  Healthcare 
Connect  Fund,  however,  sulimi.ssion  of 
this  information  is  a  minimum 
reejuirement,  not  a  scoring  metric  for 
choosing  funding  nicijiients.  We  do  not 
intend  for  this  jilanning  to  he  an  undue 
administrative  burden,  and  will 
continue  to  allow  consortia  to  jiut  forth 
a  variety  of  strategies  for  accoinjilishing 
their  goals,  as  the  (kimmission  did  in 
the  Pilot  Program. 

Consortium  ajijilicants  are  reejuired  to 
u.se  Jirogram  sujijiort.  All  ajijilicants  are 
subject  to  the  (Ximmission’s  jirocedures 
for  audits  and  otluir  nuiasures  to  jirevent 
waste,  fraud,  and  abuse. 

•  Form  4BU.  Ajijilicants  should 
sulimit  Form  4()()  to  certifv  to  the 
eligibility  of  H(]P(.s)  listed  on  the 
ajijilication.  if  they  have  not  jirevionslv 
done  so. 

•  Loitors  of  Agonev  for  Consortium 
Applicants.  Con.sortium  ajijilicants 
should  sulimit  letters  of  agency 
demonstrating  that  the  (Xinsortium 
Leader  is  authorized  to  submit  luirm 
481,  including  required  certifications 
and  any  sujijiorting  materials,  on  behalf 
of  each  jiarticijiating  fK3’  in  the 
consortium. 

•  Declaration  of  Assistance.  As  the 
("ommission  did  in  the  Pilot  Program, 
we  reejuire  that  all  ajijilicants  identify, 
through  a  declaration  of  assistance,  anv 
consultants,  service  jiroviders,  or  anv 
other  outside  exjierts,  whether  jiaid  or 
unjiaid,  who  aided  in  the  jirejiaration  of 
their  ajijilications.  The  declaration  of 
assistance  must  he  filed  with  the  Form 
481.  Identifying  these  consultants  and 
outside  exjierts  facilitates  the  ability  of 
11SA(L  the  Commission,  and  law 
enforcement  officials  to  identify  and 
jirosecute  individuals  who  mav  seek  to 
defraud  the  jirogram  or  engage  in  other 
illegal  acts.  To  ensure  jiarticijiants 
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comply  with  the  compolitivi;  bidding 
nuininMiKMils,  they  must  disclose  all  of 
the  types  of  relationships. 

188.  Applicants  may  submit  l‘’onn  481 
starting  180  days  hefon;  tlm  beginning  of 
the  funding  year.  Our  (!xi)erienc:(!  in  the 
Pilot  Program  is  that  it  can  take  as  long 
as  six  months  for  more  compl(!x  projects 
to  complete  hid  (!valnation  and  select  a 
vendor.  To  allow  sufficient  time  to 
compl(!t(!  this  proc(!ss  i)rior  to  the 
luiginning  of  the  funding  year,  llOPs 
should  submit  Form  481  as  soon  as 
jjossihle  after  the  filing  window  opens. 
lISAfi  may  provide  a|)plicants  with  the 
o])portunity  to  cure  errors  on  their 
submissions,  nj)  to  the  date  of  posting 
of  the  Form  481  package.  The 
res])onsihility  to  submit  comi)lete  and 
accurate  information  to  IISAC.  howeve 
remains  at  all  times  the  sole 
res])onsihility  of  the  applicant. 

4.  28-Day  Posting  Rcupiirement 

187.  After  the  HCP  submits  Form  481, 
IISAC  will  post  the  form  and  any 
accompanying  documents  (tlu;  f’orm 
481  “package”)  on  its  Web  site.  IISAC 
may  institute  rea-sonahh;  procculnres  for 
proc(;ssing  Form  481  and  tin;  associated 
documents  and  may  provide  applicants 
with  an  oi)))ortunity  to  correct  errors  in 
the  submissions.  We  caution  applicants. 
howev(!r,  that  they  nmiain  ultimately 
res|)onsihle  for  ensuring  that  all  forms 
and  documents  submitted  com])lv  with 
onr  rules  and  anv  other  applicahhi  .state 
or  local  ])rocurement  re(iuiremenls.  We 
akso  remind  a])plicants  that  they  must 
certify  under  jKmalty  of  perjury  on  Form 
481  that  all  statements  of  facts 
contained  therein  are  true  to  the  best  of 
their  knowledge,  information,  and 
hidief,  and  that  urnUir  federal  law. 
])er.sons  willfully  making  false 
.statements  on  the  form  can  he  ])uni.shed 
by  fine,  forfeiture,  or  imprisonment.  If 
an  a])plicant  makes  any  changes  to  its 
RFP  post-submission,  it  is  responsible 
for  ensuring  that  IJSAC  has  a  current 
version  of  the  RFP  for  the  Web  site 
posting. 

188.  The  NPHM  proposcid  that 
a])])licants  seeking  infrastructure  bids 
should  h(!  nicjuired  to  distribute  their 
Rf’Ps  in  a  method  likely  to  garner 
attention  from  intenjsted  vendors.  In 
kee|)ing  with  our  objective  of 
minimizing  admini.strative  costs  to 
applicants,  however.  w(!  decline  to 
adoi)t  a  formal  nujuiiuanent  for 
aj)})licants  to  di.strihnte  an  RFP  beyond 
the  IISAC  posting  ])roce.s.s.  W(!  do 
encourage  api)licant.s.  however,  to 
diss(!minate  their  recpiests  for  services 
(Form  481  package)  as  widely  as 
possible,  in  order  to  maximize  the 
(juality  and  (juantity  of  bids  received. 
Such  methods  could  include,  for 


example,  (1)  ])o.sting  a  notice  of  the 
lM)rm  481  package  in  trade  journals  or 
imwspaper  adverti.smnents;  (2)  .send  the 
Rf’P  to  known  or  potential  .service 
providers;  (8)  ])osting  the  f'erin  481 
package  (or  a  link  thereto)  on  the  HCP's 
\Veh  ])age  or  other  Internet  sites,  or  (4) 
following  other  customary  and 
reasonable  .solicitation  ])ractices  used  in 
comi)etitive  bidding. 

188.  After  j)osting  of  the  f’erin  481 
package.  IISAC  will  .send  confirmation 
of  the  posting  to  tin;  applicant, 
including  the  posting  date  and  the  date 
on  which  the  applicant  may  enter  into 
a  contract  with  the  selected  service 
])rovider  (the  “Allowable  Contract 
Selection  Date,”  or  ACSD).  Once  IISAC 
])ost.s  the  package,  interesteil  bidders 
should  submit  bids  directly  to  the 
ap|)licant.  Apj)licant.s  must  wait  at  least 
28  calendar  days  from  the  date  on 
which  their  Form  481  jjackages  arc; 
])o.sted  on  lISAC’s  Web  site  before 
making  a  commitment  with  a  .service 
provider,  so  the  ACSD  is  the  29th 
calendar  day  after  the  posting. 

Applicants  mav  not  agree  to  or  sign  a 
contract  with  a  service  provider  until 
the  ACSD.  hut  may  discu.ss 
recjuirements,  rates,  and  conditions  with 
potential  service  providcns  ])rior  to  that 
dat(!.  Applicants  who  .selcict  a  service 
provider  before  tin;  ACSD  will  h(; 
denied  funding. 

190.  A])plicants  are  frcu;  to  extend  the 
time  |)eriod  for  receiving  bids  beyond  28 
days  from  the  posting  of  Form  481  and 
may  do  so  without  i)rior  a])proval.  In 
addition,  some  a])|)licant.s  who  propose 
larger,  more  complex  projects  may  wish 
to  undertake  an  additional  “best  and 
final  offer”  round  of  bidding.  Allowing 
sufficient  time  and  opportunity  for  all 
potential  bidders  tt)  develop  and  submit 
bids  can  lead  to  more  and  better  bids, 
and  has  the  potential  to  enhance  the 
cpiality  and  lower  the  price  of  .services 
ultimately  received.  We  encourage  HCFs 
contem])laling  more  complex  projects 
(including  tho.se  with  an  infra.structure 
com])onent)  to  utilize  a  longer  bidding 
period,  as  done  by  many  Pilot  ])roject.s. 
if  an  applicant  has  plans  to  utilize  a 
])eriod  longer  than  28  days,  it  should  so 
indicate  clearlv  on  the  Form  or  in 
accompanving  documentation.  An 
applicant  that  decides  to  extend  the 
bidding  ])eriod  after  lISAC's  posting  of 
l’’orm  481  should  notify  IISAC 
promptly,  so  that  IISAC  can  ui)date  its 
Web  site  ])o.sting  with  notice  of  the 
extension. 

.8.  Selection  of  the  Most  “Co.st-Fffective” 
Bid  and  Contract  Negotiation 

15)1.  Once  the  28-dav  i)eriod  ex])ire.s, 
applicants  may  evaluate  bids,  select  a 
winning  bidder  and  negotiate  a  contract. 


Applicants  should  develop  appropriate 
evaluation  criteria  for  selecting  the 
“most  cost-effective”  hid  according  to 
the  Commission’s  rules  before 
submitting  a  Form  481  package  to 
IISAC.  Ai)plicants  should  follow  tho.se 
evaluation  criteria  in  evaluating  bids 
and  selecting  a  .service  provid(!r.  All 
applicants  subject  to  competitive 
bidding  will  he  recpdred  to  certifv  to 
IISAC  that  the  services  and/or 
infrastructure  selected  are.  to  the  Ixxst  of 
the  applicant's  knowledge,  the  most 
cost-effective  c)ption  available. 

192.  Apjilicants  must  submit 
documentation  to  IISAC  to  support  their 
certification  that  they  have  .selected  the 
mo.st  co.st -effective  vendor,  including  a 
copy  of  each  hid  received  (winning, 
losing,  and  di.scpialified),  the  hid 
evaluation  criteria,  and  any  other 
relat(;d  documents,  such  as  hid 
evaluation  sheets;  a  li.st  of  ])eople  who 
evaluated  bids  (along  with  their  title/ 
role/relationshij)  to  the  a])|)licant 
organization);  memos,  hoarrl  minutes,  or 
similar  documents  related  to  the  vendor 
.selection/award;  copies  of  notices  to 
winners;  and  any  corres])ondence  with 
.service  ju'oviders  during  the  bidding/ 
evaluation/award  phase  of  the  ])rocess. 
We  explain  how  applicants  mav  seek 
confidential  treatment  for  these; 
documents.  We  do  not  reeiuin;  hid 
evaluation  documents  to  he  in  a  certain 
format,  hut  the  hnel  of  docuimaitation 
should  h(!  a])propriate  for  the  scale  and 
.scope  of  th(!  servic(!s  for  which  support 
is  reepiested.  Thus,  for  example,  we 
expect  that  the  doe:umentation  fora 
large  network  i)roject  will  he  more 
extensive  than  for  an  individual  HCF 
.seeking  supjjort  for  a  single  circ;uit. 
Aijplicants  should  also  retain  the 
.su])porting  documentation  for  five  years 
from  the  end  of  the  relevant  funding 
year,  pursuant  to  the  recordkeeping 
reciuirements. 

198.  (Certain  tariffed  or  month-to- 
month  services  are  typically  not 
provided  ])ur.suant  to  a  sigmul.  written 
contract.  For  all  other  services,  the 
contract  should  he  mjgotiated  and 
signed  before  ai)j)licants  submit  a 
re(]U(;st  for  a  funding  commitimmt. 
Applicants  who  wish  to  enter  into  a 
multi-vear  contract  and  hi;  excmipt  from 
comj)etitive  bidding  for  the  duration  of 
the  contract  (“evergreen  status”)  should 
(insure  that  the  contract  identifies  both 
parti(;.s;  is  signed  and  datcul  by  the  HCIF 
or  (lonsortium  Leader  aft(!r  the 
Allowable  (lontract  Selection  Date;  and 
.sp(;cifi(;.s  the  type,  tcnin.  and  co.st  of 
.service(s).  Ap])licants  will  he  reejuired 
to  submit  a  coj)y  of  the  final  contract(.s) 
with  their  funding  reqiKxsts. 
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(i.  Compotilive  Bidding  Fxenijjtions 

104.  An  ap|)Ii(:ant  that  (inalifios  lor 
any  of  the  exemptions  (and  does  not 
wish  to  use  tlie  competitive  bidding 
process)  is  not  retjuired  to  prepare  and 
j)ost  a  Form  4(i1.  Instead,  the  applicant 
niav  |)roc(U!d  dinictlv  to  tiling  the 
rcupiest  for  funding  commitment  (Form 
482).  If  the  applicant  has  not  previously 
submitted  Form  4()()  to  certifv  to  its 
eligibility,  it  should  submit  that  form  at 
the  same  tinu;.  or  prior  to.  submitting 
Form  482.  The  exemj)tions  only  apply 
to  ])articipants  receiving  supj)ort 
through  the  Healthcare  (ionmict  Fund, 
not  the  existing  RHC  or  Pilot  Programs. 

a.  Annual  lindiscounted  (iost  of  Si ().()()() 
or  Less 

195.  Discussion.  Based  on  onr 
experience  with  the 
Telecommunications  and  Pilot 
programs,  we  ado|)t  an  exem])tion  to  the 
competitive  bidding  recpiirements  under 
the  Healthcare  (Connect  Fund  for  an 
applicant  and  anv  related  applicants 
that  seek  su|)))ort  for  $10,800  or  less  of 
total  undiscounted  eligible  expenses  for 
a  single  year  (/.e..  with  a  recpiired  HCl’ 
contribution  of  35  percent,  u])  to  S8.500 
in  Fund  support).  This  (ixemption  does 
not  apply  to  multi-year  contracts.  This 
approach  recognizes  that  for  a])|)licants 
pursuing  small  dollar  value  contracts, 
the  admini.strative  costs  associated  with 
the  competitive  bidding  ])roce.ss  mav 
likely  outweigh  tin;  j)otential  benefits. 
Fven  with  the  exemption,  however,  we 
encourage  smaller  aj)plicants  to 
consider  using  the  comp(!titive  bidding 
process  to  help  ensure  thev  are 
receiving  the  best  service  and  pricing 
available. 

lot).  'File  .Si 0.000  annual  limit  is 
based  on  the  average  undiscounted 
recurring  monthly  co.st  of  a  1.5  to  3.0 
Mhjjs  connection  as  oh.s(*rved  under 
both  the  Telecommunications  and  Pilot 
l)rograms.  Based  on  this  limit,  small 
applicants,  typically  single  H(iP  sites, 
should  he  able  to  secure  .support  for  a 
T-1  line  or  similar  service  without 
having  to  go  through  the  comi)etitive 
bidding  ])roc(;ss.  A  con.sortium 
apj)lication  .seeking  sn])port  for 
undi.scounted  costs  of  $10,000  or  less  is 
akso  exem])t  from  comi)etitive  bidding  if 
the  total  of  all  con.sortium  members’ 
undi.scounted  costs  for  which  supj)ort  is 
.sought,  in  this  and  anv  other  ap|)lication 
combined,  is  not  more  than  Si 0.000  for 
that  year.  \V(!  recognize  that  as  a 
practical  matter,  this  will  likelv  ])revent 
all  hilt  the  smalle.st  con.sortia  from 
(|nalifying  for  the  exem|)tion.  hut  as 
oh.served  under  the  I’ilot  Program, 
consortia  can  substantially  benefit  from 
the  competitive  bidding  process  in 


terms  of  better  pricing  and  higher 
(piality  of  .service. 

197.  We  recognize  that  an  applicant 
may  not  always  he  able  to  exactlv 
predict  its  annual  eligible  expenses  in 
advance.  If  the  applicant  choo.ses  to 
forego  competitive  bidding,  however,  its 
annual  support  will  he  capped  at  .$8,500 
(85  percent  of  .SI  0.000)  for  anv  services 
thiit  are  not  subject  to  an  exem|)tion.  If 

a  (jualifying  ap|)licant  later  discovers 
that  it  reipiires  additional  services 
beyond  the  SlO.OOO  limit,  the  applicant 
may  receive  support  for  the  additional 
services  if  it  first  completes  the 
competitive  bidding  process  for  the 
additional  .services. 

1).  (Government  Master  .Service 
Agreements 

198.  Discu.ssion.  We  adojit  a 
comjKititive  bidding  exemption  for 
HCPs  who  are  purchasing  services  and/ 
or  eipiijiment  from  M.SAs  negotiated  by 
federal,  state.  Tribal,  or  local 
government  entities  on  behalf  of  such 
HCGPs  and  others,  if  such  M.SAs  were 
awarded  pur.suant  to  a])])lit:able  federal, 
state.  Tribal,  or  local  conpietitive 
bidding  reipiirements.  This  iixemption 
hel])s  streamline  tin;  aj)i)lication  process 
by  removing  unnece.ssarv  and 
duplicative  government  competitive 
bidding  re(]uirenu!nts  while  still 
ensuring  fiscal  responsihilitv.  Because 
these  M.SAs  have  government 
reipiirements  for  comiietitive  bidding, 
this  fairly  “removes  the  burden  from  the 
Rural  Health  (Gare  Provider  to  conduct 
an  additional  competitive  hid.”  This 
exemption  only  ap])lies  to  M.SAs 
negotiated  by,  or  under  the  direction  of. 
goveinmen/  entities  and  subject  to 
government  competitive  bidding 
reipiirements.  Apiilicants  must  submit 
documentation  demonstrating  that  they 
qualify  for  the  exemption,  including  a 
copy  of  the  M.SA  and  documentation 
that  it  was  subject  to  government 
competitive  bidding  requirements.  In 
many  ca.ses  these  government  contracts 
were  negotiated  on  behalf  of  a  large 
number  of  users,  so  are  likelv  to 
generate  similar  cost  efficiencies  as 
tho.se  derived  through  the  Healthcare 
CGonnect  Fund  conqietitive  bidding 
])rocess. 

19‘).  (Gommenters  generallv  siqiport 
the  adoption  of  a  conqietitive  bidding 
exemption  that  allows  a|)plicants  to  take 
services  from  a  government  M.SA,  .so 
long  as  the  original  master  contract  was 
subject  to  a  com|)etitive  bidding 
])rocess.  For  in.stance,  (G(GIKG.S 
“rec.ommends  that  the  (Gommission 
exempt  from  com|)etitive  hidding 
requirements  State  HCGPs  that  are 
required  to  u.se  the  .State  mandated 
Master  .Services  Agreements  for  the 


procurement  of  telecommunication  and/ 
or  broadband  services.”  .Similarly. 

VA.ST  argues  that  the  "(Gommi.ssion 
should  allow  eligible  Health  (Gare 
Providers  to  take  services  from  a  federal 
or  state  Ma.ster  .Service  Agreement 
(M.SA)  that  has  been  awarded  through  a 
conqietitive  bidding  ])rocess.” 

c.  Master  .Service  Agreements  Approved 
Under  the  Pilot  Program  or  the 
Healthcare  CGonnect  F’und 

200.  Discussion.  We  adopt  a 
competitive  bidding  exemption  for 
HCGPs  purchasing  services  or  equi])ment 
from  an  M.SA,  whether  the  contract  was 
originally  .secured  through  the 
competitive  bidding  process  under  the 
Pilot  Program  or  in  the  future  through 
the  Healthcare  CGonnect  Fund.  As  the 
CGommission  stated  in  the  (uly  2012 
//zvi/ge  Funding  Oidor,  77  k’R  42185. 

)uly  18.  2012,  sufficient  .safegnards  are 
in  place  to  protect  against  waste,  fraud, 
and  abuse  in  these  situations  because 
HCGPs  have  already  gone  through  the 
competitive  bidding  proc.ess  to  identify 
and  select  the  most  cost-effective  .service 
provider  in  instituting  the.se  contracts. 
This  exenqjtion  akso  a])plies  to  M.SAs 
that  have  been  secured  through 
conqietitive  bidding  with  funding 
a])])roved  by  II.SACG  during  the  Pilot 
Program  bridge  period.  In  addition,  the 
exemption  will  a])])lv  to  .services  or 
equiimient  ])nrchased  during  an  M.SA 
extension  approved  by  U.SACG.  The 
exemption  is  limited  to  tho.se  M.SAs  that 
were  developed  and  negotiated  from  an 
RFP  that  specifically  .sought  a 
mechanism  for  adding  additional  sites 
to  the  network.  This  exemi)tion  does  not 
extend  to  M.SAs  or  extensions  thereof 
that  are  not  apj)roved  by  II.SACG. 

d.  Lvergreen  CGontracts 

201.  Discussion.  As  iiropo.sed  in  the 
NPBM,  and  as  sn]j])orted  in  the  record, 
we  allow  contracts  to  be  designated  as 
"evergreen”  in  the  Healthcare  CGonnect 
Fund.  As  stated  in  the  .V7^/k\/and 
echoed  by  commenters,  evergreen 
procedures  likely  will  benefit 
particijiating  HCGPs  by  affording  them: 

(1)  lower  prices  due  to  longer  contract 
terms;  and  (2)  reduced  administrative 
hurdens  due  to  fewer  required  Form 
485.S. 

202.  A  contract  entered  into  hv  an 
HCGP  or  consortium  as  a  result  of 
competitive  bidding  will  be  designated 
as  evergreen  if  it  meets  all  of  the 
following  requirements:  (1)  .Signed  by 
the  individual  HCGP  or  consortium  lead 
entity;  (2)  specifies  the  service  ty])e. 
bandwidth  and  quantity:  (3)  specifies 
the  term  of  the  contract:  (4)  .s])ecifies  the 
co.st  of  services  to  be  ]jrovided;  and  (5) 
includes  the  jjhysical  addresses  or  other 
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i(l(;ntifvin>>  ini'ormation  ottho  HC.Ps 
nun-.hasinf-  fn.m  tho  c:()ntnu-,t.  (.onsortia  tin.  1 

w!lll,>,|H.nnmmltoa,lcliic>wllCl>sii  u.h|. 

Ilui  possiliililv  of  oxiiandinBlIia 

was  c.ontoniplaliHl  in  tho  ixnnpntitivn  nicu. 

bidding  jirocnss.  and  thn  i;ontrac:t 

oxplicatlv  providns  lor  snc.li  a  ;  1  I 

possibililv.  Similarly,  snrvmo  npgradns 

will  bo  ponniltod  as  i)art  ol  an  ovoigioon  A  ■ 

(ontraol  if  tho  (;ontoini)latod  ni)grados  .on 

aro  proi)osod  (hiring  tho  ooinpotitivo  lio 

bidding  proooss.  and  tho  contract 

oxiilicitly  provides  lor  tho  possibihtx  ol 

sorvico  upgrades.  .  '  , 

ZOd.  Particijiants  may  also  exorcise  voi 

voluntary  oiitions  to  extol  (1  an  i'o< 

ovororoon  contract  without  undergoing  I 

addibonal  comp(^titivo  bidding.  snb)oct 
to  certain  limitations.  First,  the  ^ 

volnntarv  extension(s)  must  be  •  ■ 

memorialized  in  the  evergreen  (^.ontract. 
Second,  the  decision  to  extend  the 
contract  must  occur  before  the  1  ‘ 

participant  files  its  funding  retpiest  tor  o 
the  funding  vear  when  the  contrac.t 
would  otherwise  expire.  Third, 
voluntary  extension(s)  may  not  exceed  ■ 

five  vears.  after  which  the  seryice(s) 

must  be  re-bid.  We  find  that  this  P 

limitation  strikes  an  aiiproiiruite  balaiu.e  _ 
between  two  competing  considerations; 

(1 1  iiroviding  1  ICPs  with  the  price  and  ’ 
administrative  savings  ol  entering  inO  a 
long-term  contract  ;  and  f'2)  ensnnng  tha  ‘ 

1  IClPs  iieriodicallv  re-evalnate  whethei  • 
they  can  obtain  better  prices  through  re-  i 

bidding  a  service.  ,  .  ur'O  i 

204.  ^Ve  also  conclude  that,  il  an  IK.l 
has  a  contract  that  was  designated  as  * 

evergreen  under  Telecommnnications 
Program  or  Internet  Access  Program 
procedures  jirior  to  )annary  1. 2014,  it 
niav  choose  to  seek  support  lor  servici^is 
provided  under  the  evergreen  contract 
from  the  Healthcare  Connect  Hind 
instead  without  undergoing  additional 
connietitive  bidding,  so  long  as  the 
services  are  eligible  for  support  under 
the  Healthcare  Connect  Fund,  and  the 
HCP  complies  with  all  other  Healthcare 
Connect  Fund  rules  ‘‘”‘1 
The  Commission  noted  in  the  A'i  HM 
that  codifying  the  evergreen  policy 
“would  maintain  consistency  while 
transitioning  from  the  existing  internet 
access  program  to  the  new  heyinh 
hroadhaiid  services  jirograni.  Allowing 
HCPs  who  have  already  coiniietitively 
bid  (and  received  evergreen  stains  tor) 
multi-vear  contracts  seamlessly  to 
transition  into  the  Healthc.are  (.onnect 
Fund  furthers  our  program  goals  to 
streamline  the  application  proce.ss  and 
promote  fiscal  resiionsibility  ami  c.ost- 
effecliveness.  Pilot  Program  participants 
who  have  negotiated  a  long-term 
contract  that  extends  beyond  the  period 
of  their  Pilot  awards  may  also  seek  to 
have  their  contracts  designated  as 


“evergreen”  hy  HSAC  for  pnrposcis  of  a  c( 
the  Healthcare  Connect  Fund  w'lhyjP 
undergoing  a  new  competitive  huh  nig  a 

proc.ess,  as  long  as  the  existing  contract  h  d 
meets  the  recpiiremeiits  tor  an  eveigieeii 
contract.  If  an  evergreen  contract  int' 

apiiroved  under  the  ,  ,  . 

Telecommunications  Program,  Intel m.t  ] 

Access  Program,  or  a  Pilot  Program 

contract  designated  as  evergreen  under  coi 

Ihe  Healthcare  Connect  I-und  im.ludes 

volnntarv  extensions.  HCPs  utilizing  ^ 

such  contracts  in  the  Healthcare  ' 

Connect  Iniiul  may  also  exercise  suc:h  U 
voluntary  extensions  consistent  with  the  ^ 
recjuiremeiits. 

e.  Contra(;ts  Negotiated  Under  E-Rate 

20.5.  Discussion.  Consistent  with  lii 

i:?  54.501(c)(1)  of  our  rules,  we  conclude  1 
that  an  HCP  entering  into  a  consortium  t( 
with  E-rate  particijiants  and  hecoming  a  o 
partv  to  the  consortium’s  existing  ^ 

contract  should  he  exempt  from  the 
RHC  comiietitive  bidding  recpiirements, 
so  long  as  the  contract  was  .  , 
competitively  hid  consistent  with  E-iate  ) 
rules,  approved  for  use  in  the  E-rate  t 

program  as  a  master  contract,  and  the  j 
(.  Healthcare  Connect  Fund  applicant  (i.e. 
the  individual  flCP  or  consortium) 
otherwise  comiilies  with  all  Healthcare 
Connect  Fund  rules  and  procedures.  An 
it  aiiplicant  utilizing  this  exemption  must 
submit  documentation  with  its  reciuest 
for  funding  that  demonstrates  that  (1 ) 
the  applicant  is  eligible  to  take 
JJ  under  the  consortium  contract;  amt  (2) 
the  consortium  c.ontract  was  ajiproved 
as  a  master  contract  in  the  E-rate 
program.  We  agree  with  MiCTA  that 
such  an  exemption  will  redm.e  IK.l  s 
.s  individual  administrative  burdens  and 

i  encourage  consortia,  and  likely  will 

save  universal  service  funds  due  to  the 
1  lower  contra(;t  prices  often  associated 
with  consortia  hulk-huying.  We  thus 
find  that  a  competitive  bidding 
exemption  for  HCPs  entering  into 
,re  contracts  negotiated  under  the  E-rate 

program  will  further  our  inogram  goals 
to  .streamline  the  aiiplication  process, 
fac.ilitate  c.onsortium  aiiiilic.ations.  ami 
promote  fiscal  resimnsihility  and  cost- 
et  effec.tiveiiess.  We  note  that  an  1  K.l  m  a 
consortium  with  E-rate  participants  may 
ing  receive  suiiiiort  only  lor  services  ehgib  e 
ly  for  suiiiKirt  under  the  R1 1C  programs. 


a  commercial  provider,  or  even  a  non¬ 
profit  provider  other  than  lnternet2  or 
National  LamhdaRail.  and  a  (;ompetitive 
bidding  recpiirement  will  ensure  that 
HCPs  c.onsider  options  from  all 
interested  service  iiroviders.  Many 
commenters  opposed  the  Ccnmmssion  s 
i)roposal  to  exempt  National 
EamhdaRail  and  lnternet2  Iroin 
competitive  bidding,  arguing,  among 
other  things,  that  suc.h  an  exemiition 
would  he  anti-competitive  hy 
disadvantaging  other 

telecommunications  providers.  \\e  liml 
that  reciuiring  HCPs  to  seek  bids  from 
National  EamhdaRail  and  Interiu;t2 
through  the  normal  competitive  bidding 
lirocess  could  result  in  lower-priced 
l)ids.  and  shonld  therefore  he  reciuired. 
This  approac.h  furthers  our  program  goal 
to  iiromote  fis(;al  responsibility  and 
cost-effectiveness. 


f.  No  Exemption  for  lnternet2  and 
National  EamhdaRail 


2()(i.  Discu.ssion.  We  recpiire 
participants  to  .seek  competitive  bids 
from  anv  research  and  educ  ation 
networks,  in(;luding  lnternet2  and 
National  EamhdaRail,  through  our 
standard  (;ompetitive  bidding  pro(;e.ss. 
There  mav  he  instances  where  am  on¬ 
cost -effe(;tive  solution  is  available  from 


C.  Funding  Connnitnwnt  From  IJSAC.- 
207.  Once  a  service  jirovider  is 
selected,  applicants  in  the  current  RIK. 
program  submit  a  “Funding  Rcupiest 
(anil  supporting  documentation)  to 
provide  information  about  the  servic.es 
selected  and  certify  that  the  services 
were  the  most  cost-effective  oilers 
received.  If  I ISAC  approves  the 
“Reciuest  for  Funding.”  it  will  “ 

“Funding  Commitment  better.  USAl.  s 
role  is  to  review  the  funding  recpiest  lor 
ac;(:uracv  and  comiileteness.  Once  an 

ainilic.ant  rec.eives  a  Innding 

commitment,  it  may  invoice  USAt,  alter 
receiving  a  hill  from  the  servic  e 
provider.  Applic.ants  do  not  need  to  hie 
a  Form  4()7  to  notify  USAC  that  the 
service  provider  began  providing 
services  for  whic.h  the  applicant  is 
seeking  support. 

1.  Recpiirements  for  Service  Providers 
208.  All  vendors  that  jiarticipate  in 
the  Healthcare  Connec.t  Fund  are 
recuiired  to  have  a  Service  Provider 
Identification  Number  (SPIN).  The  SPIN 
is  a  nniciue  nnmher  assigned  to  eac;h 
service  provider  hy  USAC.  and  .serves  as 
USAC’s  tool  to  ensure  that  snjiport  is 
directed  to  the  correct  servic.e  1”'”)'“*^ ‘'• 
SPlNs  must  he  assigned  helore  USAl.. 

V  can  authorize  support  jiaymeuts. 
Therefore,  all  servic.e  providers 
submitting  bids  to  provide  servic.es  to 
selected  parliciiiants  will  need  to 
complete  and  submit  a  Form  4tm  to 
USAC  for  review  and  aiiproval  il 
selected  hy  a  parti(;i])ant  helore  funding 
commitments  can  he  made. 

2()b.  Servic;e  jiroviclers  in  the 
Healthc.are  Connect  Fund  mu.st  certily 
on  Form  498.  as  a  condition  of 
suiiiKirt.  that  thev  will  provide  to  HC.l  s. 
on  a  limelv  basis,  all  information  and 
n  documents  regarding  the  supported 
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.servicels)  tliat  are  necessary  for  the  IICP 
to  submit  re(juired  forms  or  resianid  to 
I’XXl  or  IISAC  iiKiuiries.  In  addition. 
DSAC  may  withliold  disbnrstnnents  for 
the  .service  provider  if  the  service 
provider.  afUn' written  notice  from 
llSAd.  fails  to  comply  with  this 
naiuirement. 

2.  Filing  Timeline  for  Applicants 

210.  Discussion.  Unless  and  until  the 
(lommi.ssion  ado])ts  other  ])n)cednres  to 
l)rioritize  nHjiuists  for  funding,  we  retain 
the  rnhi  that  recjnests  for  funding  may  he 
submitted  at  any  ])oint  during  the 
funding  year,  and  direct  lISACi  to 
ja'ocess  and  prioritize  funding  recpiests 
on  a  rolling  basis  (according  to  the  date 
of  receipt)  until  it  reaches  the  program 
caj)  estahli.shed  by  the  (Commission, 
(liven  the  hi.storical  utilization  of  RllC 
sup])ort  and  the  iinjdementation 
timetable  for  funding  year  2013,  we  do 
not  currently  anticijjate  that  demand 
will  exceed  the  S4()()  million  caj)  in  FY 
2013  or  for  the  fon;s(Hiahle  future.  We 
conclude,  however,  that  this 
longstaiuling  default  rule  will  apjjlv  in 
the  unlikely  event  that  the  caj)  is 
exccHuhul,  nnhiss  and  until  the 
(Commi.ssion  adopts  a  different  rule  for 
prioritizing  funding  rcupiests.  We  also 
direct  USAU  to  periodicallv  inform  the 
public,  through  its  Wcih  sit(i.  of  the  total 
dollar  amounts  (1)  r(!(|U(!sted  hv  IKCFs 
and  (2)  actually  committed  hy  IISAU  for 
the  funding  year,  as  well  as  tlie  amounts 
committ(ul  in  upfront  payments  (for 
purposes  of  the  Sl.'lO  million  cap  on 
nj)front  pavments). 

211.  We  also  dirtict  IISA(C  to  e.stahlish 
a  filing  window  for  funding  vear  2013 
and  for  future  funding  years  as 
necessary,  for  both  the 
Telecommunications  Program  and  the 
Healthcare  (Connect  Fund.  When  I  ISA(C 
establishes  a  filing  window,  it  .should 
provide  notice  of  the  window  in 
advance  via  j)uhlic  notice  each  year. 

The  filing  window  may  begin  jjrior  to 
the  first  day  of  the  funding  year,  as  long 
as  actual  su])port  is  only  provided  for 
.services  j)rovid(!d  during  the  fniufijig 
year. 

212.  As  in  the  Tidecommimications 
Program,  applicants  may  initiate 
s(!rvices  at  their  own  risk  during  the 
funding  yisir  pending  the  processing  of 
their  funding  nupiests.  as  long  as  the 
.services  are  provided  ])ur.suant  to  a 
contract  or  other  sca  vice  agreement  that 
complies  with  program  nujuinanents 
(including  the  competitive  bidding 
proce.ss).  The  contract  must  he  signed 
(or  the  service  agreement  entered  into) 
before  the  applicant  submits  a  funding 
nuiuest. 

213.  Funding  will  be  available  for 
Pilot  participants  starting  July  1,2013. 


and  .starting  lanuary  1. 2014.  for  other 
ap])licants. 

3.  K(!(piin!d  Documentation  for 
Ap])licants 

214.  This  information  should  be 
submitted  to  l)SA(C  to  sup])ort  a  re(]uest 
for  commitment  of  funds. 

21.').  Form  402.  Form  402  is  the  means 
by  which  an  a|)plicant  identifi(!.s  the 
servic;e(.s),  rates,  servic:e  provider(.s),  and 
date(.s)  of  service  |)rovider  (vcmdor) 
selection.  In  the  Primary  Program, 
aj)plicant.s  are  nupiired  to  submit  a 
.sej)arat(!  form  for  each  service  or  circuit 
for  which  the  ap])licant  is  seeking 
support.  In  the  Healthcare  (ionnect 
Fund,  we  will  not  nHjuire  sejiarate 
forms  for  eac:h  service  or  circuit,  thereby 
le.s.sening  administrative  binxhm  on 
potential  Fund  recipients.  Each 
individual  applicant  will  submit  a 
single  form  for  each  service  ])rovider 
tliat  lists  the  relevant  information  for  all 
.service(.s)  or  circuit(.s)  for  which  the 
individual  applicant  is  seeking  sn])])ort 
at  the  time.  Similarly,  each  consortium 
a])])licant  will  submit  a  single  torm  for 
each  service  i)rovider  that  li.sts  the 
relmant  iidbrmation  for  all  consortium 
membiM's.  including  tin;  servicc^.s)  or 
circnit(.s)  for  which  each  memher  is 
seeking  sn])port  at  the  tinu;. 

21().  (i(!rtification.s.  Applicants  must 
provide  the  following  ccatifications  on 
Form  4()2. 

•  rlu;  per.son  signing  the  ap])fication 
is  anthorizcul  to  submit  the  ap])lication 
on  Ixihalf  of  the  apj)licant,  and  has 
examined  the  form  and  all  attachments, 
and  to  the  best  of  his  or  her  knowledge, 
information,  and  h(!liei,  all  statements  of 
fact  contained  therein  are  true. 

•  Each  service  ])rovider  selected  is.  to 
the  best  of  the  apjjlicant’s  knowledge, 
information,  and  belief,  the  most  cost- 
effective  service  provider  available,  as 
defined  in  the  ('.ommi.ssion's  rules. 

•  All  Healtlicare  (ionnect  Fund 
.su])])ort  will  be  used  only  for  the 
(digible  health  care;  ])nr])oses.  as 
de.scribed  in  this  Oder  and  consistent 
with  the  Act  and  the  U,ommi.s.sion’.s 
rules. 

•  The  applicant  is  not  recpiesting 
support  for  the  same  service  from  both 
the  Telecommunications  Program  and 
the  I  h;althcare  (ionnect  Finul. 

•  The  applicant  satisfies  all  of  the 
r(!(]uirem(;nts  under  .s(!ction  254  of  the 
Act  and  a])])lic:abl(!  (Commission  rules, 
and  understands  that  any  letter  from 
USAU  that  erroneously  commits  funds 
for  tlu;  iMMiefit  of  tlu;  ai)i)licant  mav  he 
,sid)ject  to  r(!scission. 

•  The  apjjlicant  has  reviewed  all 
applicable  reejuinnnents  for  the  j)rogram 
and  will  comply  with  those 
re(]uirement.s. 


•  The  applicant  will  maintain 
compl(!te  hilling  records  for  the  .scirvicc; 
for  five  years. 

217.  Contracts  or  other 
documentation.  All  applicants  must 
sul)mit  a  contract  or  other 
documentation  tliat  clearlv  identifi(!s  (1) 
th(!  vendor(s)  selected  and  the  H(;P(.s) 
who  will  receive;  the  services;  (2)  the 
service,  bandwidth,  and  costs  for  which 
.sup|)ort  is  being  recpiested;  (3)  the  term 
of  the  .service  agreement(s)  if  ap])licahle 
(y.e.  if  services  are  not  being  provided  on 
a  nu)nth-to-month  basis).  For  services 
])rovid(;d  under  contract,  the  a])])licant 
must  submit  a  copy  of  a  contract  signed 
and  dated  (after  the  Allowable  Contract 
S(dection  Date)  hy  the  individual  H(]P 
or  Consortium  Leader.  If  the  service  is 
not  being  jjrovided  under  contract,  the 
applicant  must  submit  a  bill,  .service 
offer,  letter,  or  similar  document  from 
the  servic;e  j)rovider  that  provides  the 
reejuired  information.  In  either  case, 
a])])licants  must  ensure  that  the 
documentation  provided  s])ecifies  all 
charges  for  which  the  a])pficant  is 
receiving  su])])ort  (for  example,  if  tlu; 
contract  does  not  .si)ecify  all  such 
charges,  ap])licant.s  should  submit  a  l)ill 
or  otluM'  similar  documentation  to 
sujjport  their  recpiest).  In  addition, 
apjjlicants  mav  wi.sh  to  submit  a 
network  or  c;ircuit  diagram  for  recpie.sts 
involving  multi|)le  vendors  or  circuits. 

218.  (iompetitivc!  bidding  documents. 
Applicants  must  submit  documentation 
to  support  their  certifications  that  they 
have  sehu'.ted  the  most  cost-effective 
option.  Rcilevant  docannentation 
includes  a  copy  of  each  l)id  received 
(winning,  losing,  and  distpialified),  the 
bid  evaluation  criteria,  and  any  other 
related  documejits.  Applicants  who  are 
exempt  from  competitive  bidding 
should  also  submit  any  relevant 
documentation  to  allow  USA("  to  verify 
that  the  a])])licant  is  eligible  for  the 
exemption  (e.g..  a  copy  of  the  relevant 
government  MSA  and  documentation 
showing  that  the  aj)])licant  is  eligible  to 
j)urcha.se  from  the  MSA.  or  USACi 
corr(;.spondence  identifving  and 
a])])roving  a  contract  ])reviou.sly 
approved  for  the  Pilot  Program). 

21 1).  (lost  allocation  for  ineligible 
entities  or  comijommts.  Applicants  who 
.s(!(;k  to  include  ineligible  entiti(!s  within 
a  consortium,  or  to  obtain  supjjort  for 
.s(!rvices  or  e(|ui])ment  that  include  botli 
eligible  and  ineligible  com])onents, 
should  submit  a  descri])tion  of  their  cost 
allocation  nuithodologv  per  the 
rcujuirements.  Applicants  should  also 
submit  any  agreements  that  memorialize 
cost-sharing  arrangements  with 
ineligible  entities. 

220.  Evidence  of  viable  source  for  3.') 
])ercent  contribution.  Many  j)roject.s  in 
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the  Pilot  Program  experienced 
im])lementation  delays,  in  j)art  diu!  to 
the  diificulty  in  obtaining  tlieir  rcKiuired 
contribution.  In  the  NPIiXI.  the 
(loinmi.ssion  suggested  parti(:i|)ants  in 
the  pro])osed  inliastnicture  program  he 
recpniHul  to  demonstrate  they  have  ii 
reasonable  and  viable  source  for  their 
contribution  by  submitting  letters  of 
assurances  confirming  funds  from 
eligible!  .sources  to  meet  the  contribution 
r(!(|uirement. 

221.  We  reepurc!  all  ceensortium 
applicants  to  submit,  with  their  funding 
re(|uests.  evidence  of  a  viable  source  for 
their  3.'i  jeercent  contribution.  We  adopt 
this  recinirement  to  minimize 
administrative  proce.ssing  of 
applications  that  do  not  have  a  source 
for  the  reepured  match,  which  will 
lessen  USAfi's  administrative  costs  and 
thereby  les.sen  the  burden  on  the  Fund. 
A])])licant.s.  es])ecially  those  that  intend 
to  undertake  high-dollar  projects, 
shoidd  b(!gin  identifying  potential 
sources  for  their  contribution  as  early  as 
possible.  The  funding  rinpiest  is  the  last 
major  step  in  the  api)lication  proce.ss 
iHifore  a])plicant.s  r(!ceive  a  funding 
commitment,  and  at  this  stage 
applicants  should  be  well  advaiu;ed  in 
determining  the  amount  of  their 
contribution  and  the  .source  for  that 
contribution.  We  also  note  that  program 
])arlicipants  will  be  re(|uirecl  to  submit 

a  certification  that  they  have  i)aid  their 
.3,‘i  percent  contribution  before  U.SAC 
will  disbur.se  universal  service  .su])i)ort. 
.so  it  is  important  for  participants  to 
have  a  nxidy  source  of  ijayment  bcifore 
they  begin  receiving  services. 

222.  Consortia  may  ])rovide  evidence 
of  a  viable  source  by  submitting  a  letter 
signed  by  an  officer,  director,  or  other 
authorized  em])loyee  of  the  (k)n.sortium 
b(!ader.  The  lett(!r  should  identify  the 
entity  that  will  provide  the  3.')  percent 
contribution,  and  the  type  t)f  eligible 
source  (e.g.  HfiP  budget,  grant/loan, 
etc.).  If  the  applicant  contribution  is 
dependent  on  aj)])ropriations.  grant 
funding,  or  other  special  conditions,  the 
a})|jlicant  should  include  a  description 
of  any  s|)ecial  conditions  and  general 
information  regarding  those  conditions. 
If  the  a])])licant  has  alreadv  identiluid 
.secondary  sources  of  funding,  it  should 
also  include  information  regarding  such 
sources  in  its  letter.  If  the  source  for  th(! 
partici])ant  contribution  is  excess 
capacity.  ap])licant.s  must  identify  th(! 
entit(ie.s)  who  will  pay  for  the  excess 
cajiacity,  and  submit  evidence  of 
arrangements  made  to  com])ly  with  the 
nuiuirements. 

223.  (ionsortinm  ap])licant.s  are  not 
reejuired  to  identify  the  funding  source 
for  each  con.sortium  member  if  each 
consortium  memb(!rwill  pay  its 


contribution  individually.  Instiuid,  the 
(ion.sortiinn  Leader  should  (1)  verifv 
that  each  memb(!r  will  i)ay  its 
contribution  from  an  eligible  source 
(f.*.g..  by  nupiesting  a  ccii  tification  to  that 
effect  in  the  con.sortium  member’s  LOA) 
and  (2)  submit  documentation  (e.g. 
consortium  memb(!r.ship  agreement)  that 
shows  that  each  member  has  agre(!d  to 
pay  its  own  contribution  from  an 
eligible  source. 

224.  We  delegate  authority  to  tlu! 
bureau  to  provide  more  specific 
gindance,  if  needed,  on  the  content  of 
the  letter  and  documentatit)n  to  be 
submitted.  U.SAC',  may,  as  needed, 
request  additional  documentation  from 
a])plicants  in  order  to  ensure 
com])liance  with  this  retpiirement. 

22.'i.  Additional  documentation  for 
con.sortium  applicants.  (Consortium 
apijlicants  should  submit  anv  revisions 
to  the  project  management  plan,  work 
plan,  .schedule,  and  budget  previouslv 
submitted  with  the  Recpiest  for  .Services 
(Form  481).  If  not  previously  ])rovided 
with  the  ])roject  management  plan, 
applicants  should  also  j)rovide  (or 
update)  a  narrative  descri])tion  of  how 
tlu!  network  will  be  managiul,  including 
all  administrative  aspects  of  the  lUitwork 
(including  but  not  limitiid  to  invoicing, 
contractual  matt(!rs,  and  network 
operations.)  If  the  con.sortium  is 
recpuriid  to  ])rovide  a  su.stainabilitv 
plan,  the  revi.sed  budg(!t  should  incliuh! 
the  bndg(!tary  factors  discus.sed  in  the 
sustainability  i)lan  reepurements. 
L'inally,  consortium  ap])licants  will  be 
nupured  to  provide  (ileclronically  (via  a 
s])read.sheet  or  similar  method)  a  list  of 
the  |)articipating  I  KT’s  and  all  of  their 
relevant  information,  including  eligible 
(and  ineligible,  if  a|)])licable)  cost 
information  for  each  participating  IKCF. 
U.SAC  may  reject  submissions  that  lack 
sufficient  sjjecificity  to  determine  that 
costs  are  eligible. 

226.  .Sustainability  plans  for 
applicants  recpiesting  sui)port  for  long¬ 
term  capital  exj)en.ses.  In  the  NPHM,  tlie 
Commission  ])ropo.sed  to  recpiire 
su.stainability  plans  similar  to  tho.se 
rcupnred  in  the  Pilot  Program  for  HCCPs 
who  intended  to  have  an  ownership 
interest,  indefeasible  right  of  use,  or 
c;apital  lease  intererst  in  facilities  funded 
bv  the  Fund.  We  adopt  the  pro]K).sal  in 
the  iNPPM.  and  reepnre  that  consortia 
who  secik  funding  to  construct  and  own 
their  own  facilitiers  or  obtain  IRUs  or 
capital  lease  interests  to  submit  a 
su.stainability  |)lan  with  their  funding 
rcupiests  demonstrating  how  tluw  intend 
to  maintain  and  o])(!rate  the  facilities 
that  are  support  cut  over  the  relevant 
time  ])eriod.  A  sustainability  plan  for 
such  projects  is  appropriate  to  prot(!ct 
the  Fund’s  invcistment.  becau.se  such 


proj(!ct.s  are  recpiesting  support  for 
c:apital  expen.ses  that  are  intended  to 
have  long-term  benefits. 

227.  We  largely  aclojit  the  same 
specific:  recpiiremenls  for  su.stainabilitv 
])lans  i)rc)])c)sed  in  the  NPUM  and 
utilized  in  the  Pilot  Program.  Although 
partiedpants  are  free  to  incducle 
additional  iidormation  to  demonstrate  a 
project’s  sustainability,  the 
sustainability  plan  must,  at  a  minimum, 
address  the  following  points: 

•  Proj(^(:t(;c}  siistciindbilUv  fx^riod. 
lnclic:ate  a  reasonable  su.stainability 
])eric)cl  that  is  at  least  equal  to  the  useful 
life  of  the  funded  fac:ility.  Although  a 
sustainability  period  of  10  years  is 
generally  appropriate,  the  period  of 
sustainability  should  be  c:ommen.surate 
with  the  investments  made  from  the 
Imalth  infrastruc:ture  j)rogram.  For 
example,  if  the  ap|)lic:ant  is  purchasing 
a  20  year  IRU.  the  su.stainability  ])eric)cl 
.should  be  a  minimum  of  20  years.  The 
a])plic:ant’.s  budget  shoidd  show 
projec:tc:cl  income  and  expenscis  (i.c.  for 
maintc!nanc:e)  for  the  projc!c:t  at  the: 
aggregate  lc:vel.  for  the  sustainability 
pc:riocl. 

•  Piin(:ip(d  factors.  Discuss  c:ac:li  of 
the  ])rinc;ipal  fac:tc)r.s  that  were 
c;c)n.siclerecl  bv  the  ])artic:ipant  to 
clc:mc)nstrate  sustainability.  This 
cli.sc:us.sic)n  should  include  all  factors 
that  show  that  the:  propo.sc:cl  network 
will  be:  sustainable:  for  the:  entire: 
sustainability  period.  Anv  fae;te)r  that 
will  have:  a  monetary  im])ae;t  on  the: 
network  should  be:  re:fle:e:te:el  in  the: 
fipplicant’s  buelge:t. 

•  Terms  of  membership  in  the 
network.  De:se:ribe  ge:ne:rally  any 
agre:eme:nts  made  (or  to  be:  e:ntere:d  into) 
by  network  me:mbe:r.s  (e:.g.,  ])artie;ipation 
agri:e:ment.s.  memoranda  of 
under.staneling.  usage  agreiements,  or 
other  eloe:ument.s).  If  the:  consortium  will 
not  have  agre:e:me:nt.s  with  the  neitwork 
members,  it  .should  .so  indicate  in  the 
sustainability  plan.  The  sustainability 
])lan  should  also  ele:.se;ribe:,  as  a])|)lie;able:: 
(1)  Financial  and  time:  e;ommitme:nt.s 
made  by  ])re)j)o.se:el  members  of  the: 
network;  (2)  if  the:  j)roje:e;t  ine:luele:s 
e:xe:es.s  bandwidth  for  growth  of  the 
ne:twe)rk,  ele:.se;ribe:  how  .siie:h  e:xe:e:.s.s 
bandwidth  will  be:  finane:e:el;  and  (3)  if 
the:  network  will  ine:luele:  eligible:  IICPs 
and  e)the:r  network  me:mbe:r.s.  ele:.se:ribe: 
how  fe:e:.s  for  joining  and  using  the: 
network  will  be:  as.sessed. 

•  Ownersbi})  stractnre.  Explain  who 
will  own  e:ae:h  mate:rial  element  of  the: 
network  (e^.g.,  fibe:r  e:e)nstriie;teel.  ne:twork 
e:epnpment,  e:nd  user  e!ejuipme:nt).  For 
purpo.ses  of  re:.spe)neling  to  this  epu:.stie)n, 
“ownership”  ine:lude:.s  an  IRU  inte:re:.st. 
Applicants  should  e:le:arly  iele:nlify  the 
le:gal  entity  who  will  own  e:ach  mate:rial 
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ehiinent  so  that  II.SA('.  can  verify  tliat 
only  eligible  entities  recinve  the  benefits 
of  program  support.  Ap|)li(:ants  should 
al.so  describe  anv  arrangements  made  to 
ensure  continmul  use  of  such  (dements 
by  the  rndwork  nunnlMas  for  tin; 
duration  of  the  sustainability  |)(!riod. 

•  Soiir(:(iS  ol  fiitiin;  siii)})()rl.  If 
sustainability  is  (hiptmdcait  on  f(;es  to  t)(! 
l)aid  by  eligible  IKiPs.  then  tin; 
sustainability  ])ian  should  confirm  that 
the  IKiPs  an;  committed  and  have  tlu; 
ability  to  pay  such  f(!es.  If  sustainability 
is  depmuhmt  on  f(H(s  to  be  paid  by 
ncitwork  ineinlxds  that  will  use  tbe 
network  for  luudth  care  |)nr])oses.  but 
are  not  eligible  IKiPs  under  the 
(Commission’s  rules,  then  the 
sustainability  plan  should  identify  such 
(mtiti(;s.  Alternatively,  if  sustainability 
is  dependent  on  revcmmis  from  excess 
capacity  not  related  to  luialth  care 
pnrpo.ses,  then  the  sustainability  plan 
.slundd  identify  the  propo.sed  n.scirs  of 
such  excess  ca])acitv.  Proj(;cts  who  have 
multiph!  .sources  of  funding  shoidd 
addixiss  (!ach  source  of  funding  and  tin; 
likelihood  of  nuxdving  that  funding. 
Fligible  UCCPs  may  not  rec(dv(;  support 
twice  for  the  same  .service.  For  examph;. 
if  the  1  leidthcare  (Connect  Fund  provides 
sn])])ort  for  a  network  to  ])rocnr(!  an  IRU 
to  he  n.sed  bv  its  members,  and  the 
network  charg(;s  its  numibers  a  fee  to 
cover  th(!  nndisconnt(;d  cost  of  tlu!  IRII. 
the  memhers  may  not  then  individnallv 
apply  for  program  support  to  further 
discount  the  imnnhership  fee. 

•  Mciiidganunit.  The  a|)plicant's 
manag(!ment  plan  should  (Uiscribe  the 
managemeid  .structure  of  th(>  network 
for  the  duration  of  tin;  sn.stainabilitv 
period,  and  the  applicant's  budget 
should  describe  how  management  costs 
will  be  funded. 

228.  The  Pilot  Program  nuiuinul 
proj((cts  to  submit  a  copy  of  their 
sustainability  plan  with  (wery  (piarterly 
report.  Based  on  our  (ixperience  with 
the  Pilot  Program,  we  conclmh! 
snhmission  of  the  sustainahility  njport 
on  a  (juarterly  basis  is  nnnecessarilv 
burdensome  for  apj)licants,  and 
providtis  little  useful  information  to  the 
Admiiustrator.  We  therefore  conclude 
that  sustainability  reports  for  the 
Healthcare  (Connect  Fund  should  onlv 
1m!  nHinired  to  be  re-fihul  if  tluin;  is  a 
materi.d  cbange  in  sonrc(;s  of  fntun! 
snp])ort  or  managcMuent,  a  change  that 
would  impact  projected  income  or 
(;xi)(!ns(;s  lyv  the  great(;r  of  20  percent  or 
.SI ()().()()()  from  the  jncivions  submi.ssion. 
or  if  the  applicant  suhmits  a  funding 
riMiiKist  based  on  a  new  Form  481  (i.n., 
a  mnv  comi)etitively  bid  contract).  In 
that  event,  the  revisiul  sustainability 
r(!i)ort  shoidd  be  jirovided  to  II.SA(C  no 
later  than  the  end  of  the  relevant 


ipiarter.  clearly  showing  (/.c.,  by 
redlining  or  highlighting)  what  has 
changed. 

4.  Rixpiests  for  Mnlti-Yisir 
(Commitments 

22U.  In  the  /u/v  If)  Public  Notice.  77 
FR  43773,  )nly  2(),  2012.  the  Bnri'an 
sought  to  further  devidop  tin;  record  on 
i.ssniis  relating  to  imdti-viuir  contracts, 
including  issues  relating  to  upfront 
])ayment.s.  (Commenters  unanimously 
snp])orted  mnlti-year  commitments  as  a 
measure  that  would  riiduce 
administrative  co.sts  and  increase  thi; 
value  of  the  sia  vices  |)rocnred. 

230.  Discn.ssion.  We  will  idlow 
applicants  in  the  Ihialthcare  (Connect 
Fund  to  niceive  imdti-viiar  funding 
commitmeids  that  cover  a  period  of  up 
to  three  funding  vears.  The  nuilti-vear 
funding  commitments  we  ado])t  will 
reduce  uncertainty  and  administrative 
burden  by  eliminating  the  need  for 
IKCPs  to  a])ply  every  vear  for  funding,  as 
is  re(]iur(Kl  under  the  Primary  Program, 
and  reduce  administrative  exjien.ses 
both  for  the  projects  and  for  II.SA(C. 
Multi-year  funding  commitments, 
pr(;])aid  lea.ses,  and  IRlIs  al.so  laiconrage 
term  discounts  and  |)rodnce  lower  rates 
from  vendors.  Multi-y(;ar  commitmimts 
will  al.so  allow  con.sortimn  a|)|)licants  to 
choose  1  l(CP-constrnct(!d-and-owned 
infrastrnctnre  where  it  is  the  most  cost- 
effective  way  to  obtain  broadband. 
A])plicants  receiving  support  for  long¬ 
term  capital  inviistments  who.se  useful 
lif(!  extends  biyvond  the  |)(!riod  of  the 
funding  commitment  may  be  subject  to 
additional  reporting  reijuirianents  to 
ensure  that  such  facilities  continue  to  he 
n.sed  for  their  intended  pnrpo.se 
throughout  their  useful  life.  We  delegate 
authority  to  the  Bureau  to  issue 
administrative  guidance  to  implement 
such  ri!(|nirements. 

231.  Aj)])licants  napiesting  a  funding 
commitment  fora  multi-year  funding 
period  should  indicate  the;  years  for 
which  funding  is  reiiuired  on  F’orm  482 
and.  for  consortia,  with  the  attachment 
that  lists  the  HCPs  and  costs  for  each 
IK'.P  within  the  nidwork.  If  a  long-term 
contract  covers  a  pia  iod  of  more  than 
three  years,  the  ajiplicant  mav  also  have 
the  contract  designatiul  as  “everguum”  if 
the  contract  nuHds  the  criteria  s|)ecified, 
which  will  allow  tin;  ap])licant  to  ri;- 
a])])!)’  fora  funding  commitment  under 
the  contract  after  three  years  without 
having  to  undergo  additional 
competitive  bidding.  In  choosing  a 
three-year  period,  we  strike  a  balance 
between  allowing  applicants  and  the 
Fund  to  reap  the  bimefits  of  long-term 
contracts,  reducing  administrative 
burdens  on  a])plicant.s  and  the  Fund, 
and  ensuring  that  ajiplicants  an;  not 


“locked  in”  to  long-term  contracts 
which  mav  jirevent  them  from  seeking 
more  cost-effectivi!  o])tions  when  jirices 
droj).  or  they  choosi;  to  upgrade  to 
higher  handwidth.s/newer  technologies. 
Three  years  is  .dso  consistent  with  onr 
reipiiriMnent  that  n])front  payments 
avmaging  mon;  than  .S.lO.OOO/siti;  hi; 
amortized  ovim'  at  l(;a.st  thriu;  years, 
('.ommenters  generally  support  a  thnu!- 
V(;ar  ])eriod  as  being  reasonable. 
Consistent  with  current  rules,  a  multi- 
year  funding  commitment  cannot 
extend  beyond  the  end  of  the  contract 
snhmitted  with  the  reijuest  for  funding. 
For  example,  if  an  ajijilicant  submits  a 
two-year  contract  and  reipiests  a  multi¬ 
year  funding  commitment,  D.SAC  will 
only  issue  a  funding  commitment  for 
two  years.  Similarly,  if  a  contract  ends 
in  the  middle  of  the  funding  year,  the 
funding  commitment  can  only  extend  to 
the  end  date  of  the  contract. 

232.  In  the  NPRM,  the  (Commission 
jiropo.sed  a  .SlOO  million  caj)  for 
infra.st  met  lire  projects.  We  institute  a 
single  cap  of  .SI. '50  million  annually  that 
will  applv  to  all  commitments  for 
upfront  |)ayment.s  during  the  funding 
year,  and  all  multi-year  commitments 
made  during  a  funding  year.  This 
approach  for  the  hybrid  infrastructure- 
services  ])rogram  will  provide  greater 
flexibility  tban  the  SlOO  million  cap 
jiroposiul  in  the  NPPM  for  infrastructure 
projects:  it  recognizes  that  upfront 
]Kiyments  also  can  be  substantial  when 
])nrchasing  services  from  a  commercial 
provider  who  needs  to  deploy  facilities 
to  serve  the  IKCR.  This  cap  takes  into 
account  the  need  for  economic 
rea.sonablene.ss  and  res])on.sible  fiscal 
management  of  the  ])rogram.  and  will 
help  jirevent  large  annual  fluctuations 
in  program  demand.  We  direct  USAC,  to 
jirocess  and  jirioritize  funding  reipiests 
for  ujifront  ])ayments  and  multi-year 
commitments  on  a  rolling  basis,  similar 
to  the  jirocess  for  funding  rinpiests 
generally.  We  al.so  direct  ll.SA(i  to 
periodically  inform  the  public,  through 
its  Web  site,  of  the  total  dollar  amounts 
subject  to  the  .Sl.'iO  million  cap  that  have 
been  (1)  riHiuested  by  HCiPs  (2)  actually 
committed  bv  ll.SAfi  for  the  funding 
year.  We  may  consider  adjusting  the  caj) 
njiward  if  it  appears  a  significant 
number  of  Brimary  Brogram  jiarticijiants 
are  moving  to  the  Healthcare  (ionnect 
Fund.  Finally,  lI.SAd  may  establish  a 
filing  window  tailored  toward  funding 
reipiests  subject  to  the  .Si  .'18  million  ca]), 
if  neces.sarv. 

233.  (inrrent  (iommi.ssion  rides  allow 
universal  service  sipiport  for  state  and 
federal  taxes  and  surcharges  assessed  on 
eligible  services.  We  recognize  that 
taxes  and  surcharges  can  fluctuate  over 
a  three-year  commitment  period.  In  the 
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Pilot  Program,  ])roj(;(:ts  wen;  allowed  to 
estimate  taxes  and  surcliarges  over  the 
commitment  pmiod.  Similarly,  in  the 
Healthcare  Connect  Fund,  we  will  take; 
into  account  the  y(!ar-to-year  fluctuation 
in  taxes  and  surcharges  by  allowing 
lIC.Ps  and  con.sortia  to  (istimate  the 
(ixpen.se  using  either  current  tax  rates  or 
1)V  projcicting  the  tax  rat(!  for  tlu; 
commitment  ])eriod.  Projecttul  taxes  and 
snrcharg(!s  shall  lx;  limited  to  no  higluir 
than  1 10  percent  of  the  current  rate  at 
the  time  that  tlu;  11(8^  or  consortium 
files  a  funding  re(iuest.  'I’he  funding 
commitment  will  he  issiuxl  based  on  th(! 
tax  and  surcharge  rate  provided  by  the 
applicant.  We  note  that  this  does  not 
lead  to  an  additional  ])otential  for  waste;, 
fraud,  and  abuse,  because 
dishursements  will  he  based  on  actual 
expen.ses.  not  the  projections. 

5.  HSAC  Processing  and  Issuance  of 
Funding  Commitment  L(;tters 

284.  IISAC  will  r(;view  funding 
reepiests  and,  if  a])proved,  i.ssne  a 
funding  commitment  letter  to  the 
applicant.  We  allow  api)licants  the 
opportunity  to  cure;  errors  on  their 
submissions  after  initial  IJSAC  review, 
although  the  responsibility  to  submit 
complete  and  accurate  information 
remains  at  all  times  the  sole 
r(;sponsil)ility  of  the  a])])licant.  In  order 
to  expedite  flCPs’  ahilitv  to  initiat(; 
.service  once  they  have  selected  a  .service 
])rovider,  wc;  s])(;cify  a  timeframe  for 
IJSAC’s  initial  review  of  funding 
commitment  recpiesls.  Within  21 
calendar  days  of  r(;cei])t  of  a  complete 
funding  commitment  reciuest.  DSAC 
will  inform  a])])licants  in  writing  of  (1) 
any  and  all  ministerial  or  clerical  errors 
that  it  identifies  in  the  funding 
commitment  r(;(]uest.  along  with  a  clear 
and  specific  exj)lanation  of  how  the 
selected  jiarticipants  can  remedy  those 
errors;  (2)  any  mi.ssing,  incomplete,  or 
deficient  certifications:  and  (8)  any 
other  deficiencies  that  USAC  finds, 
including  any  ineligible  network 
com|)onents  or  ineligible  network 
com])onents  that  are  mislab(;led  in  the 
funding  request.  If  IJSAC  needs  more 
than  21  c:alendar  days  to  complete  its 
initial  review  of  the  funding  r(;quest.  it 
should  inform  the  apjdicant  in  writing 
that  it  needs  additional  time,  and 
])rovide  the  applicant  with  a  date  on  or 
before  whic:h  it  ex])ects  to  provide  the 
information.  We  remind  applicants  that 
this  21 -day  ])eriod  is  not  a  deadline  for 
IJ.SAC  to  issue  a  funding  commitment 
letter.  Instead,  it  is  a  timeframe  for 
USAC  to  check  that  information 
])rovided  by  a])])licants  is  com])lete  and 
accurate.  whic:h  will  then  allow  USAC 
to  subsequently  proc:ess  the  funding 
recjuest.  If  an  aj)]jlicant  rec:eives  a  notice 


that  its  funding  r(;{|nest  includes 
defici(;ncies,  it  will  have  14  calendar 
days  from  the  dati;  of  receijit  of  the 
USAC  written  notice  to  amend  or  re-file 
its  funding  retpiest  for  the  sole  purpose 
of  corr(;cting  the  errors  identified  hv 
USAC. 

288.  For  pur])o.ses  of  prioritizing 
funding  recpiests,  funding  n;(|U(;sts  are 
de(;med  to  have  l)e(;n  filed  when  the 
a])|)licant  submits  an  application  that  is 
com])lete.  If  USAC  identifies  anv  errors 
or  deficiencies  during  its  initial  21 -day 
r(;vi(;w.  the  a]j])lication  is  not 
considered  to  l)e  complete  until  all  such 
errors  and  deficiencies  are  corrected. 
Applicants  may  make  material  changes 
to  their  funding  reipiests  prior  to 
USAC’s  issuance  of  a  funding 
c:ommitment  letter,  hut  will  he 
consid(;red,  for  ])riority  j)urposes.  to 
have  filed  their  a])plications  as  of  the 
date  when  a  complete  notice  of  the 
material  change  (/.e.  without  the  types 
of  errors  or  deficiencies  identified  in  the 
prior  paragraph)  is  .submitted  to  USAC. 

28(j.  Upon  com])letion  of  its  review 
process,  U.SAC  will  send  funding 
commitment  letter  or  a  d(;nial.  The 
funding  commitm(;nt  l(;tter  should 
s])ecify  wh(;ther  the  contract  has  been 
deenu;d  evergreen  (if  r(;c|ne.sted).  and 
whether  a  multi-year  commitm(;nt  has 
been  issued  (and  if. so,  the  annual 
amount  of  the  commitment).  Applicants 
denied  funding  for  errors  oth(;r  than 
ministerial  orch;rical  errors  must  follow 
USAC's  and  the  Commission’s  regular 
ai)peal  proc(;dure.s.  Ap])licant.s  that  do 
not  ciomply  with  the  terms  of  this  Order, 
sectic)!!  254  of  the  1U‘Hi  Act.  and 
Commission  rules  and  orders  will  he 
denied  funding  in  whole  or  in  part,  as 
ai)propriate. 

n.  Invoicing  and  Payincni  Process 

287.  Discussion.  In  Healthcare 
Connect  Fund,  we  ado]jt  an  invoicing 
procedure  similar  to  the  one  currentlv 
in  u.se  by  the  Pilot  Program.  In  the  Pilot 
Program,  service  providers  hill  HCPs 
directly  for  .services  that  they  have 
provided.  Upon  receipt  of  a  .service 
])rovider's  hill,  the  HCP  creates  and 
api)rove,s  an  invoice  for  the  services  it 
has  received,  certifies  that  the  invoice  is 
accurate  and  that  it  has  ))aid  its 
contribution,  and  scaids  tlu;  invoice  to 
tlu;  service  ])rovider.  The  service 
provider  then  certifies  the  invoic(;’s 
acenraev  and  uses  it  to  receive;  ])avnu;nt 
from  U.SAC. 

288.  This  invoicing  procedure  is 
different  from  the  Primary  Ih’ogram  in 
two  princi])al  ways.  In  the  Healthcare 
Connect  Fniul,  as  in  the  Pilot  Program, 
(1)  a  HCP  or  Consortium  header  mu.st 
certify  to  U.SAC  that  it  has  ])aid  its 
contribution  to  the  .service  |)rovider 


l)(;fore  the  invoice  can  he  sent  to  U.SAC 
and  the  .service  ])rovider  can  he  paid, 
and  (2)  h(;fore  any  invoice  is  sent  to 
U.SAC,  both  the  HCP  and  s(;rvice 
provid(;r  mu.st  certify  that  they  have 
revi(;wed  tlu;  document  and  that  it  is 
accurate.  We  believe;  the  adoption  of 
the.se  re(iuir(;nu;nt.s  in  the  new  program 
will  lu;l])  eliminate  waste,  fraud,  and 
abuse  by  making  sun;  that  HCPs  have 
made  their  re(|uired  contribution  to  the 
cost  of  the  .s(;rvice.s  they  receive  and  that 
the  invoice  accurately  rellects  the 
servic(;s  an  fICI’  is  rec(;iving  and  the 
support  due  to  the  service;  pre)viele;r.  It 
is  permissible  to  e;e;rtify  that  the;se;  steps 
hiive  he;e;n  taki;n  via  e;le;e:tre)nie:  signature; 
e)f  an  e)ffie:e;r,  elire;e:te)r,  or  either 
autheirizeel  e;mploye;e;  of  the  Cemseirtinm 
Leader  or  HCP.  All  invoie:e;s  mu.st  he; 
re;e;e;ive;d  by  the;  Aelministrateir  within 
six  nuinths  eif  the  enel  elate;  of  the; 
funeling  ceimmitment. 

E.  (Contract  Modifications 

289.  Disemssiein.  The;  Universed 
Service  Poin  t h  Order  on 
Reconsideration.  (58  FR  2094,  )imuarv 
18.  1998,  e;e)ne:luele;el  that  reeiniring  a 
e:e)m])e;titive;  hiel  feir  e;ve;rv  mineir  e:e)ntrae:t 
nuielificatiein  wenilel  plae;e;  an  unehu; 
hnrelen  upein  e;ligihle;  e;ntitie;s.  The; 
Ceimmissiein  feiunel  that  an  eligible 
.seluieil,  lihriirv.  eir  rural  HCP  wenilel  he; 
entitleel  tei  make;  mineir  nuielifie;atieins  tei 
a  e:eintr;u:t  that  wiis  |ire;vieiu.sly  aiqiroveiel 
feir  funeling  without  exinqileting  an 
aelelitieinal  ceimpeititive;  hiel  preie:e;s.s.  The; 
Ceimmi.ssiein  al.sei  neile;el  that  anv  se;rvie;e; 
preivieleel  pursuant  to  a  mineir  e:eintrae;t 
nuielifie;atiein  al.sei  mu.st  he  an  eligible 
suppeirteel  se;rvie:e;  as  eleifineel  in  the; 
Order  U)  re;e:eive;  support  or  elisceiunts. 

240.  Consistent  with  existing 
re;eiuire;ments.  HCPs  sheiulel  leieik  to  state 
eir  leie:al  preie:ure;ment  laws  to  ele;termine 
whe;thera  propei.seel  e:ontrae:t 
meielifie:ation  weiuld  he  e:ein.siele;re;d 
minor  anel  therefore  exempt  from  steite 
eir  leie:al  e:ompe;titive;  liieleling  preicesses. 
If  a  ])reipei.se;el  meielifie:atiein  woulel  he; 
e;xe;mpt  freim  state  or  leie;al  e:eimpe;titive; 
liieleling  reieiuirements,  the  apjilie:ant 
likeiwise  wenilel  neit  he;  re;ejuire;el  tei 
unelertake;  an  aelelitieinal  e:eimpe;titive; 
liieleling  ]iroi:e;.s,s  in  e:einne;e:tiein  with  the; 
applie:ant'.s  reejnest  feir  eli.se;eiunte;el 
,se;rvie:e;.s  luuleir  the  feeleiral  universal 
se;rvie:e;  siqqieirt  meeihanisms.  .Similarly, 
if  a  preijieiseiel  nuielifie;atiein  wenilel  have; 
tei  he  reiliiel  uneler  state  eir  leie:al 
e:ennpe;titive;  liieleling  reiepiireiments,  then 
the;  ;ip|ilie:ant  alsei  wenilel  he;  re;e}uire;el  tei 
eximplv  with  the;  Commi.ssiein's 
eximpetitive;  liieleling  reieiuireiments 
liefeire;  entering  intei  an  agreement 
aeleipting  the;  nuielifie:ation. 

241.  I’he;  Universid  Service  Fourth 
Order  on  Reconsideration  eilsei 
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addressed  instances  in  which  slate  and 
local  procnnanent  laws  are  silent  or  are 
otherwi.se  ina|)|)lical)le  with  resjMict  to 
whether  a  proposed  contract 
modification  nin.st  he  r(>hid  under  state 
or  local  competitive  bidding  processes. 

In  such  cases,  the  (iommission  adojited 
the  “cardinal  change”  doctrine  as  the 
standard  for  determining  wluither  tin; 
contract  modification  reipiires 
nihidding.  The  cardinal  change  doctrine 
looks  at  wh(!ther  the  modified  work  is 
e.ssentially  the  same  as  that  for  which 
the  parties  contracted.  A  cardinal 
change  occurs  when  one  jiarty  affects  an 
alteration  in  the  work  so  drastic  that  it 
effectively  re(|nire.s  the  contractor  to 
perform  duties  materiallv  different  from 
tho.se  originally  bargained  for.  In 
determining  whether  the  modified  work 
is  es.sentially  the  same  as  that  called  for 
under  the  original  contract,  factors 
i:on.sidered  are  tin;  extent  of  any  changes 
in  the  tvpe  of  work.  |)erformance  period, 
and  cost  terms  as  a  result  of  the 
modification.  Orilinarily  a  modification 
falls  within  the  scope  of  the  original 
contract  if  potential  offerors  reasonably 
could  have  anticipated  the  modification 
under  the  changes  clan.se  of  the 
contract. 

242.  The  cardinal  change  doctrine 
recogni/.e.s  that  a  modification  that 
exceiuls  tlui  scope  of  the  original 
contract  harms  disajipointed  bidders 
l)(;canse  it  pnivents  those  bidders  from 
compiiting  for  what  is  essentially  a  new 
contract.  The  (’.ommission  adopted  the 
cardinal  changi;  doctrine!  as  the  te.st  for 
determining  whetlmr  a  jiroposed 
modification  will  retpiin!  rehielding  of 
the!  e:e)ntrae;t.  al)se!nt  elire!e;tie)n  em  this 
e|ue!stie)n  frenn  state  eir  le)e:al  preieairemeiiit 
rnle!.s.  l)e!e:ause!  it  he!lie!ve!el  this  stanelarel 
renisemahlv  applie!s  tei  eamtraeds  feir 
supjieirteul  .se!rvie;e!s  arriveul  at  via 
eannpetitive  hieleling.  If  a  jiropei.seel 
meieiifieaitiem  is  neit  a  e:areiinal  change, 
them!  is  no  reMiuirement  to  iinele!rtake!  the 
exmijietitive  hieleling  pre)e:e!s.s  again. 

243.  An  eligible  IICF  seeking  tei 
meielifv  a  e;e)ntrae;t  withenit  unelertaking  a 
e:e)mj)e!titive!  hieleling  pre)e;e!ss  shemlei. 
within  3t)  eadenelar  elays  eif  signing  eir 
eithea  wi.se  e!nte!ring  intei  the!  e:e)ntrae:t 
meielifieaitiem.  file  a  re!vise!el  fnneling 
exmnnitment  re!epie!st  inelie:ating  the 
ViiliU!  eif  the  pre)])e)se!el  e:e)ntrae:t 
meielifieaitiem  .sei  that  ll.SAC  e:an  trae:k 
e:e)ntrae;t  i)e!rie)rmane:e!.  The  IK’.P  alsei 
must  elememstnite  theit  the  meielifieaitiem 
is  within  the  eiriginal  e;e)ntrae;t's  e:hange! 
e:lan.se!  eir  is  eitherwise  a  mineir 
meielifieaitiem  that  is  e!xe!m])t  fremi  the! 
e:e)mpe!titive!  hieleling  |)re)e:e!s.s.  The  IlClP’s 
jnstifieaitiem  feir  e!xe!mi)tie)n  frenn  the! 
e;e)mpe!titive!  hieleling  pre)e:e!.ss  will  he 
siihjen:!  to  auelit  anel  will  he  re!vie!we!el  hv 
l).SA(;  te)  ele!te!rmine!  whether  the 


a])])lie:ant’s  re!eine!sl  is.  in  fae;t.  a  mineir 
e:e)ntrae;t  meielifieaitiem  thiit  is  exennpt 
freim  the  e:e)mi)e!titive!  hieleling  pre)e;e!ss. 

We  neite  that  preignim  |)artie;i])ants  make 
e:e)ntrae;t  menlifieaitiems  witheinl 
eannpetitive  hieleling  at  their  eiwn  risk.  If 
a  partie:ij)ant  make!.s  a  e:e)ntrae;t 
me)elifie;;itie)n  witheiut  e:e)mpe!titivi! 
hieleling.  anel  the!  meielifieaitiem  ele)e!s  neit 
epialily  <is  mineir.  IKSAt;  will  neit  .illeiw 
snppeirt  feir  the  meieiifie:atiein. 

244.  We  emphasize  that  eiven  theiugh 
mineir  meielifie:atieins  will  he!  exeinjit 
frenn  the  eaimpelitive  hieleling 
reKpiirement.  j}artie!.s  are  mil  gnaranteHiel 
snppeirt  with  re!.spe!e;t  tei  .sne:h  meielifieel 
se!rvie:e!s.  A  eKimmitment  eif  fiinels 
]inrsuant  tei  an  initial  F(X;  Feirm  4(>2 
eleies  neit  ensure!  that  aelelitieinal  funels 
will  he  available  tei  sn]i])ort  the 
meielifieiel  serviexis.  We  e;eine:lnele!  that 
this  ap]ireiae:h  is  reiaseinahle  anel  is 
e:einsislent  with  enir  effeirt  tei  aelopt  the 
least  linrelemseime  a]i]ilie:atiein  preie;e!ss 
pei.ssihle  while  maintaining  the  ability  eif 
DSAC  iinel  the  (Xnnmi.ssiein  tei  perform 
ajipreipriate!  eivensight. 

F.  Site  and  San  ica  Siibsiitntions 

245.  haseel  ein  einr  e:x]ie!rie!ne:e!  in  the: 
IMleit  Preignim.  we:  aeleijil  ii  site:  .mel 
se!rvie:e!  snhstitntiein  ]ieilie:v  feir 
]icirtie:ipimt.s  in  the:  1  le!althe;are!  (leinneieit 
iMinel  that  is  similar  tei  that  ajiplieiel  in 
the  I’ileil  I’reigram.  (Ainseirlia  may  make 
site  snlistitntieins  in  ae:e:eirilane;e  with  the 
polie:y  (lie!e:;m.se!  inelivielmil  a]iplie:ants 
are:  hv  eleifinitiein  singlei-site.  nei  site 
snlistitntieins  iire:  alleiweel  feir  inelivielnal 
ap]ilie:ants).  Heith  inelivielnal  anel 
e:einseirtinm  applie:ants  may  make: 

.seirviex!  snlistitntieins  in  ae;e;eirelane;e  with 
the:  |ieilie:y. 

24ti.  As  the:  (leimmissiein  feinnel  in  the 
Pileit  Preigram.  alleiwing  site  :ind  serviex: 
snlistitntieins  minimizeis  the  linrelen  ein 
e:einseirtinm  partie;ij)ant.s  anel  increiaseis 
aelministnitive  e!ffie:ie!ne:y  by  enabling 
MClPs  tei  ask  USA(^  tei  sidi.stitnte  eir 
meielify  the  site  eir  seirviex:  withenit 
meielifying  the  ae;tnal  eximmitmemt  hitter. 
Meireieiver.  this  peilie:y  reH’.eignizeis  the: 
e:hanging  hreiaellianel  neieels  eif  HCPs  by 
preivieling  the  flexiliility  tei  snlistitnte 
alteirnative:  .seirvienis  within  the 
e;einstraints.  This  ]ieilie;y  is  a  meire! 
aehninistratively  eiffienent  a]i]ireiae;h  than 
the:  Primary  Preigram.  in  whie:h  anv 
meielifie;atiein  eif  fnneling  reeinireis  a  new 
a]}]ilie;atiein  anel  a  neiw  fnneling 
eieimmitnmnt  letter  feir  e!ae:h  IK’.P 
impae:te!el.  In  its  July  If)  Public  Xkdica, 
the  Hnreian  askeiel  for  e:einnne!nt  ein 
whether  tei  iieleijit  the  Pileil  Preigram 
appreiae:h  tei  site  anel  servie^! 
snlistitntieins  in  the  reifeirmeiel  preigram. 
The  e:eimme!nte!rs  gemerally  snppeirteel 
applying  the  .same:  a])iireiae:h  in  the  neiw 
|ireigram. 


247.  The  Pileit  Preigram  ]ie!rmits  site 
anel  servieie  snlistitntieins  within  a 
preijeieit  in  eiertain  speieafieiel 
e:ireaimstane:e!s,  in  eireler  tei  jireiviele  .seime: 
ameiunt  eif  fleixihility  tei  preijee;! 
]iartie;i|iants.  llneler  the:  Pileit  Preigram.  a 
site  eir  serviea:  snhstitntiein  may  he 
appreiveid  if  (i)  the  snlistitntiein  is 
preivieleiel  feir  in  the  e:eintrae;l.  within  the 
e:hange!  eilansei.  eir  eainstilnteis  a  mineir 
meielifie:atiein.  (ii)  the  site:  is  an  eligible 
IK’P  anel  the  servieie  is  an  eligible 
.servieu!  nneler  the  Pileit  Preigram.  (iii)  the: 
snlistitntiein  eleieis  neit  vieilate  any 
e;einlrae:t  jireivision  eir  state  eir  leieail 
lireieairement  laws,  anel  (iv)  the 
reepieisteiel  e:hange!  is  within  the  seaijie  eif 
the:  eaintreilling  F(X]  Feirm  4(i.'i.  ine:lueling 
any  applieaihle  Reieinest  feir  Preipei.sal. 

Oneie  l).SA('  has  issneel  a  fnneling 
eaimmitment  letteir,  support  uneleir  the 
letteir  is  e:apjieel  at  the:  ameiunt  jireivieleel 
in  the  letter.  Themifeire,  snppeirt  feir  a 
e]nalifying  site  anel  serviea:  snhstitntiein 
is  einly  gnaranteeiel  if  the  snhstitntiein 
will  not  eaeuse  the  teital  ameiunt  eif 
snppeirt  nneler  the  fnneling  eaimmitment 
letteir  tei  ineaeiase.  We:  aeleijit  iheise:  .same 
eaateria  feir  the:  l  lealtheaere  (ainneieit 
Fnnel,  whie:h  we:  ine:luele!  in  a  nenv  rule. 

(j.  Data  Collection  and  llcportin}’ 
l{c(inirt‘incnts 

248.  Diseaissiein.  Data  frenn 
jiartieapanls  anel  frenn  the  Fnnel 
Aelmini.strateir  tire  e.ssenitial  tei  the 
(aimmissiein’s  ability  tei  eivaluate 
wheither  the  preigram  is  meieling  the 
perfeirmanex!  geials  aeleijiteiel  anel  tei 
meiasnre!  preigress  teiwarel  meieiting  theise 
geials.  We:  antieapate  e;eille!e:ling  the 
neeaissary  elata  threingli  a  e;ennliinatiein  eif 
the  a]i]ilie;atiein  preieaiss  anel  annual 
rejieirting  reejuirements.  Feir  ceinseirtium 
partie:i]iants  nneleir  the  Healthe.are 
Ceinneeit  I'Xinel.  we  reeinire  the 
sulimissiein  of  annual  repeirts.  Annual, 
rather  than  ejnarterly.  repeirts  minimize 
the  linrelen  on  partie:ipants  anel  the 
Administrateir  alike  while  still 
snjijieirting  jien'feirmanex!  evaluation  anel 
eniahling  ns  tei  preitee;t  against  waste, 
franel,  anel  aliuso.  Beexuise  we  exjiee:!  tei 
he  able  tei  exilleie.t  elata  frenn  single 
a]iplie:ants  in  the:  Heialthexire  (Xinneie:! 
Fnnel  ein  feirms  they  alreiaely  snlnnit,  we 
elei  neit  at  this  time:  eixpeeit  that  theiy  will 
neieel  tei  snlnnit  an  annual  re!]ieirt,  unleiss 
a  re!]ieirt  is  reieinireiei  feir  either  reiaseins.  Tei 
further  minimize!  the  hnrele!n  ein 
partie:i]iants.  we  elire!e:t  the  Bnreiau  tei 
weirk  with  the  Aelministrateir  tei  eleiveleip 
a  simple:  anel  stre!amline!el  re!]ieirting 
system  that  inte!grate!S  elata  e;eille!e:te!el 
threingh  the:  aii])lie:aliein  preie:e!s.s.  thereby 
e:liminating  the  ne:e!el  tei  resnhmil  anv 
infeirmatiein  that  has  alreaely  lieuni 
jireivieleel  tei  the  Aelministrateir.  We  agree 
with  seiveral  e;ennmente!rs  that  to  the 
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extent  feasible,  IJSAC  should  collect 
inforination  through  automated 
interfaces. 

24t).  In  the  Healthcare  (lonnecl  Fund, 
each  consortium  lead  entity  nui.st  file  an 
annual  report  with  the  Administrator  on 
or  before  September  30  for  tin; 
preceding  funding  yciar  (i.c..  )uly  1 
through  and  including  )nne  30).  h^ach 
consortium  is  recjuired  to  file  an  annual 
report  for  each  funding  year  in  which  it 
receives  su])])ort  from  the  Healthcart! 
(ionnect  Fund.  For  consortia  that 
reccnve  large  u])front  payments,  the 
re])orting  reciuirement  extends  for  the 
life  of  the  supported  facility.  The 
Admini.strator  shall  make  the  annual 
reports  publicly  available  as  .soon  as 
])ossihle  after  they  are  filed. 

230.  All  ])articij)ants  are  recpiired  to 
provide  the  information  neces.sarv  to 
ensure  the  Commi.ssion  can  assess 
])rogress  towards  the  ])erformance  goals 
and  measures  ado])ted.  To  track 
lu'ogress  toward  the  fir.st  goal,  increasing 
act:ess  to  broadband,  w(!  recpure 
partici|)ants  to  report  the  characteristics, 
including  bandwidth  and  price,  of  the 
connections  snp])orted  by  the 
Healthcare  Connect  Fund.  To  track 
progress  toward  the  second  goal, 
fostering  broadband  lundth  care 
iKitworks,  we  rcKpure  ])articii)ants  to 
re])ort  the  ninuher  and  characteristics  of 
the  eligibh;  and  non-eligihle  sites 
connecting  to  the  network.  We  also 
expect  participants  to  r(5])ort  whether 
and  to  what  extent  the  supi)orted 
connections  are  being  used  for 
telemedicine,  exchange  of  FHRs, 
particii)ation  in  a  health  information 
exchange,  remote  training,  and  other 
telehealth  applications.  To  trac:k 
lu’ogress  toward  the  third  goal, 
maximizing  the  cost-effectiveness  of  the 
program,  in  addition  to  the  re])orting 
requirements  under  the  first  goal,  we 
r(;(|uire  that  ])artici])ants  re])ort  the 
lunuher  and  nature  of  all  res])onsive 
bids  received  through  the  comjietitive 
bidding  iu’oc:ess  as  wtdl  as  an 
explanation  of  how  the  winning  hid  was 
chosen. 

2.31.  We  delegate  authority  to  the 
Bureau  to  provide,  and  modify  as 
nece.ssary,  further  guidance  on  the 
re])orting  recjuirements,  for  both 
partici])ant.s  and  the  Administrator,  to 
ensure  the  Commission  has  the 
neces.sarv  information  to  measure 
ju'ogress  towards  meeting  the 
])erl()rmance  goals  adopted  in  this 
Ordar.  k’or  consortium  api)licants,  the 
consortium  leader  will  he  res|)on.sihle 
for  ])reparing  and  submitting  these 
annual  reports.  Some  of  the  data  will 
already  he  collected  through  other  forms 
that  partici])ant.s  will  submit  through 
the  funding  jjroce.ss.  We  do  not  re(]uire 


non-con.sortium  aj)plicant.s  to  file 
annual  reports  at  this  time  hecau.se  we 
exi)ect  to  h(!  able  to  collect  information 
through  forms  they  already  submit  in 
conn(;ction  with  the  ap|)lication 
proc(!s.s,  or  if  necessary,  through  other 
simplified  automat(Mi  interfaces.  We 
delegate  authority  to  the  Bureau  to  work 
with  ll.SAC,  to  accomplish  the.se  tasks, 
and  to  modify  specific  r(!|)orting 
r(H)uirement.s  if  iMuiessarv  consistcmt 
with  the  recinirements. 

2.32.  We  also  extimd  the  current  Pilot 
I’rogram  rept)rting  ixupiirement  for  each 
Pilot  project  through  and  incduding  the 
last  funding  year  in  which  the  project 
receives  Pilot  support,  hut  make  it  an 
annual  instead  of  a  (piarterly  obligation. 
We  will  akso  make  the  Pilot  Program 
reporting  recjuirements  thc!  same  as  the 
Healthcare!  Connect  Fund  rej)orting 
rcicjihrciiuents  and  delcigate  to  the  Bureau 
the  authority  to  si)(!cifv  whether  any 
additional  information  from  the 
(juarterly  rejcort  shoidd  continue  to  he 
included  in  the  annual  rejjort  that  might 
he  necided  to  civaluate  the  Pilot  Program 
or  to  ])r(!vent  waste,  fraud,  and  abuse  in 
that  ])rogram.  As  of  the  effective  date  of 
this  Ordar.  Pilot  jcrojects  are  no  longer 
recjuired  to  file!  cjuartcirlv  re|)ort.s  and 
instead  may  file  their  fir.st  annual  rejcort 
on  .Se])temh(!r  30.  2013.  We  further 
delcigate  aulhoritv  to  the  Bureau  to 
delermiue  the  ex])iration  of  any 
.su|)j)lemental  Pilot  Program  rejcorting 
nujuiremenls. 

2.33.  In  .si)ecifying  the.se  r(!i)orting 
recjuirements,  we  have  sought  to 
sinijclify  and  streamline  the 
rcHjuirements  as  much  as  jio.ssihle.  in 
order  to  minimize  the  burden  on 
l)arlicij)ant.s  while  .still  ensuring  the 
funding  is  used  for  its  intended 
j)urj)ose.  This  furthers  all  of  onr 
j)erformance  goaks — exj)anding  accciss  to 
hroadhand  and  fostering  healtli  care 
networks  while  maximizing  the  cost- 
effeediveness  of  the  jjrogram.  The  data 
we  colhict  will  also  helj)  us  to  measure 
])rogr(!.ss  toward  each  of  the.se  goals. 

VI.  Additional  Measures  To  Prevent 
Waste,  Fraud,  and  Abuse 

2.34.  Wc!  adoj)t  additional  .safeguards 
again.st  waste,  fraud,  and  abuse.  The.se 
are  discus.sed  set  forth  in  nenv  rule 

S. 34. 048,  in  various  rule  jcrovisions 
recjuiring  certifications,  and  elsewhere 
in  the  rules  and  in  this  Order.  The 
,saf(!gnard.s  are  jjatteriuul  on  the  rules  for 
the  Telec:onunimications  Program,  and 
incorj)orate  manv  of  the  j)rovisions  that 
j)roved  effective  in  thc!  Pilot  Program  in 
making  the  j)rogram  efficient  and  in 
sahiguarding  again.st  waste,  fraud,  and 
ahu.se.  The  ju'ovisions  we  adoj)t  here 
also  take  into  account  the  comments  we 
received  in  resjjonse  to  the  NI^RM. 


'I'hese  safeguards  are  in  addition  to 
many  of  the  recjuirciinents  for  the 
Healthcare  Connect  Fund  that  are  also 
designed  to  jM'otect  against  wa.ste.  fraud, 
and  abuse. 

2.3.3.  In  addition  to  the  rcujinrements, 
we  remind  j)articij)ant.s  in  the 
I  lealthcare  Connect  Fund  that  they  will 
he  subject  to  existing  (iommi.ssion  rules 
gov(!rning  thc!  exclusion  of  certain 
j)er.sons  from  activiticis  a.ssociated  with 
or  relating  to  the  IkSF  .suj)j)ort 
mc!chanism.s  (thc!  “.sn.sj)en.sion  and 
disharment”  ruhis).  We  akso  rciiuind 
j)articij5ants  that  all  entitiexs  that  are 
delincjuent  in  debt  owed  to  the 
Commi.ssion  are  he  jcrohihited  from 
receiving  .suj)j)ort  until  full  j)ayment  or 
.satisfactory  arrangement  to  j)ay  thc: 
dciliucjuent  ch:ht(s)  is  made,  j)nr.suant  to 
the  (iommission's  “red  light”  rule 
inijilementing  the  Debt  (k)lh:ction 
Imjjrovemcint  of  15)98. 

A.  Becordkeeping.  Audits,  and 
Certificutians 

2.38.  As  j)rc)j)o.secl  in  the  NPBM.  we 
aj)j)ly  all  rehn  ant  Pilot  and 
reh:c:c)nunnnic:ations  ju'ogram 
rcujuirements  rc:garding  rc:c:c)rclkeej)ing. 
audits,  and  c:ertific;atic)n.s  to  j)artic:ij)ant.s 
in  thc:  Hc:althcarc:  Cc)nnc:c:t  Fund,  as 
modified  hc:rc:in.  and  wc:  rc:c:ociifv  those: 
rc!cjnirc:mc:nt.s  in  a  new  rule  sc:c:tion 
aj)j)lic;ahle  to  thc:  new  j)rc)gram. 

2.37.  Rc:c;orclkc:c:j)ing.  C.onsistent  with 
§§  ,34.81 5)(a),  (h),  and  (cl)  of  our  cairrent 
ndc:s.  j)rc)gram  j)artic:ij)ants  and  vendors 
in  thc:  Hc:althc:arc:  Connect  Fund  must 
maintain  for  five  years  certain 
docannentation  related  to  thc:  j)urc;hasc: 
and  ch:livc:rv  of  .sc:rvic:c:,s,  network 
c:cjuij)mc:nt.  and  j)articaj)ant-c)wnecl 
facilities  funded  by  thc:  j)rc)gram.  and 
they  will  he  rc:cjiurc:cl  to  j)rc)dnce  tlu:.sc: 
rc:c:ords  uj)on  recjuest.  In  jiarticadar, 
l)articii)ants  who  rec:c:ive  .suj)i)ort  for 
iong-tc:rm  cajjital  invc:.stment.s  in 
facalities  who.se  useful  life  extends 
beyond  thc:  j)eriocl  of  the  funding 
c:onuuitmc:nt  shall  maintain  rc:cords  for 
at  h:ast  .3  yc:ar.s  after  the  end  of  thc: 
useful  life  of  the  facality.  The  NPBM  i\\so 
j)roj)osecl  to:  (1)  Clarify  that  thc: 
clc)c:nment.s  to  he  rc:tainc:d  hv 
j)artic;ij)ant.s  and  vendors  must  inc;ludc: 
all  rc:c:c)rds  related  to  the  j)artic:ij)ant’.s 
aj)j)lic;atic)n  for,  rc:c;c:ij)t  of,  and  ch!liverv 
of  di.sc;ountc:cl  .sc:rvicc:.s;  and  (2)  mandate 
that  vendors,  ujKcn  rc:cjnc:.st.  j)roclnc:c:  thc: 
rc:c:ord.s  kc:j)t  j)ur.suant  to  thc: 
Conuni.ssion’s  rc:cc)rclkc:ej)ing 
rc:(jnirc:mc:nt.  Wc:  ach)j)t  ruh:.s  c:c)n,sistc:nt 
with  thc:.sc:  j)roj)C).saks  to  enable  thc: 
(Commission  and  IISAC  to  obtain  thc: 
rc:c;c)rcks  nc:ce.ssarv  for  c:ffc:c;tivc:  oversight 
of  the  new  Hc:altlicarc:  (Connect  Fund. 

2.38.  Audits  and  Site  Visits.  The 
(Commi.ssion  will  c;ontinne  to  use  thc: 
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audit  process  to  ensure  there  is  a 
focused  and  elT(!ctiv(!  system  for 
identifviug  and  deterring  program 
abuse,  t^onsistent  with  existing 
4}  .'i4.()l‘)(c)  of  tlie  ('.ommissiou's  ruUis. 
partici|)ants  in  the  I  lealthcare  (  A)un(;ct 
Fund  will  he  suhjiict  to  random  audits 
to  ensure  compliance  with  program 
rules  and  orders. 

25‘).  11SA(]  must  as.s(!ss  compliance 
witii  the  program’s  nupiircammts. 
including  the  new  requinmients 
estahlisluul  in  this  Ovdar  for  nicipients 
of  RIK;  support.  \Vt!  direct  I  IS  Ad  to 
Hiview  and  revi.se  the  Heneficiarv/ 
dontrihutor  dompliance  Audit  Program 
(IK^AP)  and  the  I’ayment  Quality 
A.ssurance  (PQA)  program  to  take  into 
account  the  changes  adojited  in  this 
On/er  when  designing  procedunjs  for 
recipients  of  funding  under  the 
Healthcare  donnect  Fund.  We  further 
direct  IISAC^  to  suhmit  a  report  to  the 
Bunam  and  Office  of  Managing  Director 
(OMD).  within  (K)  days  of  tlie  effectivi; 
date  of  this  On/er  or  hv  Mav  31. 2013. 
which(;ver  is  later.  ])roposing  changcas  to 
th(!  BdAP  and  l^QA  programs  consistent 
with  this  ()v(Uu'. 

2(>().  We  also  diriict  lISACi  to  coiuhict 
random  site  visits  to  Healthcare  Cionnecl 
Fund  jjarticipants  to  ensure  that  support 
is  being  used  for  its  intended  pnrpos(!s, 
or  as  n(!ci!s.sarv  and  api)ropriat(!  hasijd 
on  HSAd's  review  of  i)articipanls' 
submissions  to  lISAd.  We  further  dinict 
IISA(;  to  notify  the  Wiiadine 
(lompetition  Bureau  and  tin;  Office  of 
th(!  Managing  Director  of  any  site  visit 
findings  and  analysis  within  4.'i  days  of 
the  site  visit. 

201.  dertifications.  We  adojit 
certification  reciuirements  for  the 

I  lealthcare  (kmnecl  Fund  that  are 
similar  to  those  in  the  existing  RHC] 
jirograms.  Participants  in  the  Healthcare 
donnect  Fund  must  certify  under  oath 
to  compliance  with  certain  ])rogram 
requirements,  including  the 
reipiirements  to  select  the  most  cost- 
effective  hid  and  to  u.se  jirogram  support 
solely  for  puriioses  reasonably  related  to 
the  jirovision  of  health  care  services  or 
instruction. 

202.  For  individual  H(3^  aiijilicants. 
re(|uired  certifications  must  he  provided 
and  signed  hv  an  officer  or  director  of 
the  HdP.  or  other  authorized  employee 
of  the  H(]P  (electronic  signatures  are 
permitted).  For  consortimn  a])plicants. 
an  officer,  director,  or  other  authorized 
employee  of  the  Cionsortium  header 
must  sign  the  recpiired  certifications. 
IJSA('.  may  not  knowingly  accept 
certifications  signed  by  a  |)erson  who  is 
not  an  officer,  director,  or  other 
authorized  employee  of  the  H(]P  or 
donsortium  header. 


2(i3.  'Phird  jiarties  may  submit  forms 
and  other  docnmentation  on  behalf  of 
the  a|)])licant.  including  the  IKiP  or 
don.sortium  header’s  signature  and 
certifications,  if  l)SA(i  receives,  prior  to 
snhmission  of  the  forms  or 
documentation,  a  written,  dated,  and 
signed  authorization  from  the  relevant 
officer,  director,  or  other  authorized 
enqiloyee  stating  that  the  IKil’  or 
don.sortium  header  accepts  all  iiotential 
liability  from  anv  errors,  omissions,  or 
mi.sre|)re.sentations  on  the  forms  and/or 
documents  being  submitted  hv  the  third 
])arty.  donsistent  with  longstanding 
jirecedent.  we  find  that  a  HdP  or 
donsortium  l.eader  mav  not 
contractually  r(;allocat(!  responsibility 
for  compliance  with  j)rogram 
recpnrements  to  a  consultant  or  similar 
third  j)arty. 

204.  We  find  that  onr  actions  here 
will  preserve;  the  integrity  of  the 
program  by  ])n)tecting  against  wastehd 
or  unlawful  u.se  of  sujjport. 

B.  (uid  Bidationshij) 

to  Other  /f//d’  Bro^^roius 

2().'j.  Discu.ssion.  As  the;  dommission 
l)ropo.s(;d  in  the  NI^BM.  we  ado])t  a  rub; 
])roliil)iting  Hdlhs  from  r(;ceiving 
nniver.sal  ,s(;rvic(;  support  for  the;  .same; 
.se;rvie:e;s  freem  heeth  the; 
're;le;e:e)mmunie:iitie)n.s  Preegnun  anel  the; 

I  le;cdthe;are;  (]e)nne;e:t  Funel.  'Phis 
l)re)hihitie)n  is  ne;e;e;.ss;irv  he;e.;iuse;,  in 
e:e;rt;iin  in.stime:e;.s.  an  Hdl’’s  se;le;e:te;el 
serviea;  e:e)idel  he;  e;ligihle;  fe)r  .sui)])e)rt 
unele;r  he)th  the;  'Pe;le;e;e)nnnunie:atie)n.s 
Preegnim  anel  the;  He;<dthe;are;  de)nne;e;t 
I'lnul.  Whe;re;  this  is  the;  e:a.se;,  Hdl’s  will 
ne)t  he  ])ermilte;el  te)  "ele)uhle;  elip"  fre)m 
the;  USF  feer  the;  siiine  e:e)nne;e:tie)ns. 
Applieiants  are;  ])re)hil)ite;el  freem 
sidjinitting  a  funeling  reejuest  feu’  the; 
same;  se;rvie:e;  in  the; 

Tele;e:e)mmunie:atie)n.s  Preegnun  anel  the; 
Healthe;are;  Ck)nne;e;t  Funel.  Fnrthe;r, 
e:e)n.si.ste;nt  with  the;  NBBM,  we;  aele)])t  <i 
rede;  ])re)hihiting  Hdl’s  fre)m  re;e;eiving 
funels  fe)r  the;  same;  se;rvie;e;.s  uneler  either 
the;  're;le;e:e)mmnnie;iitie)ns  e)r  the; 
re;fe)rnu;el  RHd  ])re)gr<im  iinel  <my  e)ther 
imiver.siil  .se;rvie:e;  ])re)gram.  If  an  Hdl’  is 
still  re;e;e;iving  .siq)pe)rt  unele;r  the;  Pile)t 
Pre)gram,  it  edse)  will  he;  ,sid)je;e:t  te)  this 
.siime;  re;strie:tie)n  eni  re;e:e;iving  .siq)pe)rt 
freein  aneether  Fdd  jereegnim  ieer  the;  .same; 
.se;rvie:e;s.  Uneler  this  rede,  iin  HdP  eenlv 
will  he;  pre)hihite;el  Ireein  re;e;e;iviug 
(hiplicdtive  su|)])e)rt  for  the;  sonu; 
.se;rvie;e;.s — met  fre)m  re;e:e;iving 
complenwiiton’  support  feer  different 
se;rvie:e;.s. 

200.  Our  euitieni  here;  is  e;e)n,si,ste;ut 
with  the;  (kemmi.ssiem’s  Pileet  Preegram 
re;eiidre;me;nt  that  partiedpants  e  auneet 
re;e;eive;  su])])e)rt  fe)r  the;  same  se;rvie:e; 
fre)m  he)th  the  Pileet  Pre)gram  ;mel  e)the;r 


uuive;rsal  se;rvie:e;  i)re)grams.  We;  he;lie;ve; 
that  the;  pre)hil)itie)U  e)n  using  funels  freem 
either  l]nive;r.sal  Se;rvie:e;  |)re)grams  ;i.s  part 
e)f  the;  HdP’s  3.1  pe;re;e;nl  exmtrihntiem 
re;epdre;me;nt  is  e;e|u;dlv  im|)e)rtant  in  enir 
re;fe)rme;el  RHd  preigram.  iinel  thiit  it  will 
he;!])  siileguarel  iigainst  wasteful  <mel 
unhiwful  eluplie:iitive;  elistrihntiem  eif 
unive;rstd  .se;rvie:e;  supjieirt. 

2()7.  We;  eh)  neit  he;lie;ve;,  heiwever,  thiit 
it  is  ne;e;e;ssarv  in  the;  He;idthe;iire;  demneed 
Funel  te)  jireihihit  the;  use;  eif  feeleral  funels 
freim  nein-univer.sal  .se;rvie:e;  preigram 
se)ure:e;.s  te)  he;  ])art  e)f  the;  1  IdP’s  3.1 
l)(;re:e;nt  e;e)ntrihntie)n  re;e)uire;me;nt.  He;re;. 
the;  1  Idl’  i:e)ntrihntie)n  iimeiunt  is 
.signifie:imtly  gre;ate;r  than  in  the;  Pileit 
Preignim  (31  jiercent  as  ojipeiseel  te)  11 
j)e;re:e;nt  in  the  Pilot  Preigram).  While  we; 
are  not  aware;  eif  e)the;r  se)ure:e;s  e)f  fe;eleral 
funeling  feir  lldPs  that  eionlel  he;  useel 
teiwarels  their  31  pe;re:e;nt  exintrihutiein, 
we;  eh)  not  wiint  to  preedueh;  the; 
peissihilitv  thiit  a  re;e;i])ie;nt  in  enir 
])rogrinn  exndel  u.se  funeling  fremi  another 
fe;eh;rid  iigene.y  teiwarels  its  31  pe;re:ent 
e:e)ntril)utie)n.  We;  iintiedjiiite;  that  even  if 
either  feielend  funeling  may  he;  aviiiliihle;, 
HdPs  will  still  he;  re;einire;el  tei  .se;e;nre;  a 
signifieumt  peirtiem  eif  the;  e:e)st  eif 
hreiaelhanel  supjieirteel  hv  this  program 
threiugh  the;ir  eiwn  e;ffe)rt.s. 

200.  We;  idsei  eh)  neit  pre;e;lueh;  feielend 
ge)ve;rnme;nt  e;ntitie;.s,  sue:h  as  the;  Inelian 
I  h;idth  Se;rvie:e;.  eir  either  'Prihal  e;ntitie;.s, 
freim  re;e:e;iving  .snppeirt  nneh;rthe; 

1  h;idthe:are;  (iemneied  P’unel,  e;ve;n  theiugh 
the;ir  31  pe;re;e;nt  e;e)ntrihutie)n  niiiy  e:e)me; 
freim  feieleral  se)ure:e;.s.  as  eh)e;s  the; 
l)idiine:e;  eif  the;  huelgi;t  eif  ,sue:h  emtitieis. 
We;  alsei  eh)  neit  preedneh;  Ildl’s  freim 
pureihiising  serviexis  freim  e;ntitie;s  that 
have;  re;e:e;ive;el  fe;eh;riil  funels  tei  assist  in 
infrastruedure  exin.struedion,  sne.h  as 
threiugh  the  Breiiielhanel 
'Pele;e:e)mmunie:atie)ns  Oiiiieirtunit  ies 
Preignim  eir  the;  Rural  lltilitie;.s  .Service; 
Breiaelhanel  Infrastruedure  Preigiiim. 
'Pheise  jireigrams  iire  inte;neh;el  tei  eh;ve;h)j) 
hreiaelhanel  infrastructure;  in  geeigrajihie: 
iireas  thiit  iire;  unserveel  eir  nnelerserveel 
by  lireiaelhanel.  It  weinlel  elefeat  the;  value 
eif  leeleral  investmemt  in  sne.h  fae:ilitie;.s 
if  we;  were;  tei  jireihihit  sue:h  e;ntitie;.s  freim 
hiehling  tei  preivieh;  se;rvie:e  uneler  the; 
He;idthe:iire;  (kinneed  I'  linel. 

d’.  Beeoverv  of  Funds,  Hnforeeinent,  and 
Dehnnnent 

2(10.  Re;e:e)ve;rv  eif  Funels.  deinsisteint 
with  the;  2007  Progrnin  Management 
Order.  Tl  I’R  14214.  .Sejitemher  24, 
2007,  1  h;iilthe;iire;  deinneed  Funel  me)nie;s 
that  are;  elishnrseel  in  vieilation  eif  a 
d.eimmissiein  rule  that  inijilements  the; 
Aed.  eir  a  sulistantive  preigram  genii,  will 
he;  re;e;e)ve;re;el.  Re;e;e)ve;rv  eif  funels  will  he; 
elire;edeel  at  the;  party  eir  jiiirties 
(inedueling  heith  heneifiedaries  anel 
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vendors)  who  havi;  committed  the 
statutory  or  rule  violation.  If  more  than 
one  party  shares  responsibility  for  a 
statutory  or  rule  violation,  recovery 
actions  may  he  initiatcul  against  both 
|)arties,  and  pursued  until  the  amount  is 
satisfied  by  one  of  tin;  ])arties.  l''ailur(!  to 
r(!pay  r(;cov(!rv  amounts  may  subject 
r(!cipi(!nts  to  enforcimient  action  bv  the 
(’.onunission.  in  addition  to  any 
coll(!ction  action. 

270.  Fnforcement  and  (iriminal 
Sanctions.  In  the  2007  Pro^niin 
MdiKigcinant  Order,  the  (iommi.ssion 
al.so  found  that  .sanctions,  including 
enforcement  action,  are  ap])ro])riate  in 
cases  of  waste,  fraud,  and  abuse  in  the 
universal  service  support  ])rograms.  hut 
not  in  cases  of  clerical  or  ministerial 
errors.  If  any  participant  or  vendor  fails 
to  com])ly  with  Commission  rules  or 
orders,  or  fails  to  timelv  submit  filings 
recjuinul  by  such  rules  or  orders,  the 
Commission  has  the  authoritv  to  as.sess 
forfeitiiuis  for  violations  of  such 
Commi.ssion  rules  and  orders  under 
.section  .')()3  of  the  Act.  In  addition,  anv 
])articipant  or  service  provider  that 
willfully  makes  a  fals(!  statement(s)  can 
hi;  punished  by  fine  or  forfeiture  under 
s(;ctions  502  and  50.3  of  the 
Communications  Act.  or  fine  or 
imjjrisonment  under  Title  18  of  the 
United  Stat(;s  (iode  (l).S.C.)  including, 
hut  not  limited  to,  criminal  |)rosecution 
inn  suant  to  s(;ction  1001  of  Titli;  18  of 
the  ll.S.C. 

271.  Debarment.  In  order  to  prevent 
fraud,  and  to  i)revent  had  actors  from 
continuing  to  partici])ate  in  the 
univ(;rsal  service  i)rograms.  <^54.8  of  the 
Commission's  rules  provides  that  the 
C.onuni.ssion  shall  suspend  and  debar 
|)arties  for  conviction  of.  or  civil 
judgment  for,  fraud  or  other  criminal 
offenses  arising  out  of  activities 
associated  with  or  related  to  the 
universal  service  support  mechani.sms. 
absent  extraordinary  circum.stances. 
These  d(;harment  procedures  in  §54.8  of 
the  Commission’s  rules  will  ai)])ly  to  the 
I  lealthc:are  Connect  Fund,  ju.st  as  they 
do  to  other  Commi.ssion  universal 
.service  programs. 

VII.  Telecommunications  Program 
Reform 

272.  This  O/f/er  focu.ses  on  the 
creation  of  a  new.  reformed  health  care 
supj)ort  mechanism.  The  Healthcare 
Connect  Fund  re])laces  the  current  KlKi 
Internet  Acce.ss  Program.  For  the  time 
h(;ing.  we  maintain  the  current  RIIC 
Telecommunications  Program,  which 
funds  the  difference  between  the  rural 
rate  for  telecommunications  .services 
and  the  rate  paid  for  comparable 
.services  in  urban  areas.  In  doing  so,  we 
recognize  that  the  RHC 


Telecomnumications  Program  is 
particularly  important  for  extremelv 
r(;mote  ])lac(;,s  like  Alaska.  However,  we 
woidd  i;xpect  the  Healthcari;  Connect 
Fund  to  prove  attractive  to  many  of  the 
HCPs  that  curr(;ntlv  receive  support 
under  the  Telecommunications 
Program,  as  well  as  to  llCiPs  that  do  not 
currently  participate  in  any  RHC 
Program.  IJnlike  the 
'I’eleconnnnnications  Program,  the  new 
program  will  j)rovide  a  Hat  rate 
discount,  a  simpler  apjilication  process 
for  both  single  and  consortium 
ai)])licant.s,  flexibility  for  consortia  to 
design  their  networks  in  a  cost-effective 
manner  to  best  .serve  the  needs  of  their 
communities,  .su])port  for  certain 
network-related  expenses,  the 
availability  of  multi-year  and  prepaid 
funding  arrangements,  and  the  o])tion 
for  health  care  ])rovider  self¬ 
construction.  And  most  importantly,  we 
also  exjiect  that  many  IKiPs  will  he  able 
to  get  higher  bandwidth  service  for 
low(;r  ont-of-i)ocket  costs  under  the  new 
program.  For  all  these  reasons,  we 
ex])ect  significant  migration  of  HCPs  out 
of  the  Telecommunications  Program  and 
into  the  Healthcare  Conn(;ct  Fund  over 
tiini;. 

273.  As  the  new  H(;althcare  Conn(;ct 
Fund  is  im])lement(;d.  we  ex])ect  to 
consider  whether  tin; 
r{;lecomnumication.s  Program  remains 
n(;ce.s.sary,  and  if  so  wheth(;r  reforms  to 
the  program  are  appro])riate  to  ensure 
that  any  continuing  sn])port  under  that 
program  is  jirovided  in  a  cost-effective 
manner.  In  doing  .so.  we  will,  in 
])articular.  look  at  tin;  ne(;d.s  of 
extremely  remote  places  like  Alaska. 
.Such  r(;iorm.s  could  include  changes  to 
ensure  subsidies  provided  under  the 
l)rogram  are  set  at  ai)j)ropriate  levels,  to 
provide  greater  incentives  for  co.st- 
effici(;nt  ])urcha.sing  by  program 
participants,  and  to  reduce  the 
administrative  costs  of  the  jirogram. 
both  to  participants  and  to  USA(i. 

274.  In  the  meantime,  the  current 
Telecommunications  Program  rules  and 
procedures  will  continue  to  apply,  in 
addition,  because  we  view  our  health 
care  universal  .service  programs  as 
accomi)li.shing  tin;  .same  overarching 
goals,  we  make  the  performance  goals 
and  mea.snr(;.s  adopted  in  this  Order 
applicahli;  in  thi;  Telecoinmnnications 
Program  as  well  as  to  the  I  I(;althcare 
Uonnect  Fund. 

VIII.  Pilot  Program  for  Skilled  Nursing 
Facility  (lonnections 

275.  Discussion,  rheri;  is  evidence 
that  skilled  nursing  facilities  are 
particularly  well-suited  to  improve 
patient  on.tcomes  through  greater  use  of 
broadband.  By  their  nature,  they  are 


often  remote  from  doctors  and 
.sophisticated  lahoratorv  and  testing 
facilities,  making  the  availahilitv  of 
FHRs  and  teleh(;alth  an  especiallv 
valuable  heni;fit  to  convalescents  or 
patients  for  whom  traveling  to  see  a 
doctor,  diagnostician,  or  specialist 
would  he  especially  difficult.  On  the 
r(;cord  hefori;  us.  however,  we  are 
unable  to  determine  how  sni)port  for 
SNFs  can  he  |)rovided  as  part  of  an 
ongoing  program  in  a  "technically 
feasible  and  economicallv  reasonable” 
manner,  as  reipured  by  section 
254(h)(2)(A).  Nor  does  the  record 
currently  allow  ns  to  balance  the 
IJotential  benefits  of  su])i)orting  SNFs 
against  the  potential  im])act  on  Fund 
demand.  On  this  record,  we  ri;ach  no 
conclusion  about  whether  or  under 
what  circumstances  a  SNF  might  iiualifv 
as  a  health  care  ]3rovider  under  the 
.statute.  We  find,  however,  that  funding 
connections  used  by  SNFs  in  working 
with  HCiPs  has  the  potential  to  enhance 
access  to  advanced  .servici;.s  and  to 
gi;nerate  the  a.ssociated  health  care 
benefits,  and  that  a  limited  pilot 
|)rogram  would  enable  ns  to  gain 
experienci;  and  information  that  would 
allow  us  to  det(;rmine  whether  such 
funding  could  he  provided  on  a 
permanent  basis  in  the  future. 

27().  We  ther(;fore  concludi;  that  it  is 
both  technically  feasihli;  and 
economically  reasonable  to  launch,  as 
an  initial  ste]).  a  pilot  program  to  test 
how  to  support  broadband  connections 
for  .SNFs.  with  safeguards  to  ensure  that 
the  support  is  directed  toward  .SNFs  that 
are  using  hroadhand  to  help  provide 
hos])ital-ty])e  care  for  those  i)atients, 
and  that  are  using  tho.se  hroadhand 
connections  for  telehealth  a|)plications 
that  improve  the  quality  and  efficiency 
of  health  care  delivery.  The  .Skilled 
Nursing  Facilities  Pilot  Program  (.SNF 
Pilot)  will  focus  on  determining  how  we 
can  he.st  utilize  program  su])])ort  to 
assist  .SNFs  that  are  using  hroadhand 
connectivity  to  work  with  eligible  HC.Ps 
to  optimize  care  for  ])atients  in  .SNFs 
through  the  use  of  FHRs,  telemedicine, 
and  other  hroadhand-enahled  health 
care  applications.  We  will  fund  nj)  to 
.S5()  million  for  this  purpo.se  within  the 
exi.sting  health  care  support  mechanism, 
which  remains  capped  at  .$400  million 
annually.  We  exi)(;ct  to  im|)lement  this 
.SNF  Pilot  in  Funding  Year  2014.  We 
conclude  that  a  total  of  .$50  million  mav 
he  di.shur.sed  for  the  .SNF  Pilot  over  a 
funding  period  not  to  exceed  three 
years,  which  will  moderati;  the  annual 
impact  on  Fund  demand. 

277.  We  direct  the  Bureau  to  develop 
.scoring  criteria  for  apjilications  for  the 
.SNF  Pilot  consistent  with  the  ])rogram 
goals,  soliciting  input  from  HH.S 
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(including  IHS)  and  other  .stakeholders, 
and  to  sjHicilv  other  requirements  for 
tlie  .SNF  I’ilot.  including  safeguards  to 
ensnix!  that  funding  is  directeil  towards 
facilities  that  are  engaged  in  the 
j)rovision  of  skilhul  care  com])aral)le  to 
what  is  available  in  a  hospital  or  clinic. 
In  order  to  maximize  other  Fund 
investments,  onlv  SNFs  that  do  not 
cnrixmtly  have  broadband  sta  vices 
sufficient  to  sn])j)ort  their  intendeil 
teleluialth  activities  are  eligible  to 
partici|)ate  in  the  SNF  I’ilot.  The  llureau 
shall  give  a  prefenmce  to  applicants  that 
partner  with  existing  or  new  consortia 
in  the  existing  Pilot  I’rogram  or  the 
Healthcare  (Connect  Fund  and  to  SNFs 
located  in  rural  areas,  and  will  recpiire 
aj)j)licants  to  demonstrate  how 
j)ropo.sed  participation  of  SNFs  will 
improve  the  overall  provision  of  health 
care  by  eligible  HCPs.  The  SNF  Pilot 
Program  will  .seek  to  collect  data  on  a 
number  of  variables  related  to  the 
broadband  connections  su])ported  and 
their  health  care  u.ses.  so  that  at  the 
conclusion  of  the  .SNF  Pilot,  the 
(x)mmi.ssion  can  use  the  data  gathenul 
to  determine  how  to  proctied  with 
regard  to  including  .SNFs  in  the 
(lommission's  health  care  support 
programs  on  a  permamml  basis. 

278.  Once  the  scoring  criteria  are 
developed,  the  Ihirean  shall  ndea.se  a 
Public  Notice  specifving  the  a])])lication 
j)roc(!dures,  including  dates,  deadlines, 
and  other  details  of  the;  a])plication 
j)roce.ss.  Fxcept  as  nec(!.ssarv  to  merit  the 
goals  of  the  .SNF  i’ilot.  all  rerpiirements 
a])plicable  to  the  Healthcare  (Connect 
Fund,  as  described  in  this  Order,  will 
apj)ly  to  the  .SNF  Pilot.  After  reviewing 
the  applications,  the  Bureau  then  will 
announce  the  .SNF  Pilot  partici]jant.s. 
We  delegate  authority  to  the  Bureau  to 
implement  the  .SNF  Pilot  consistent 
with  the  frauKiwork  established  in  this 
ffrf/er.  and  specify  that  U.SAC  shall 


disbursr!  no  more  than  .S.'S!)  million  to 
fuiul  the  SNF  I’ilot,  as  directed  by  tin; 
Bureau. 

27t).  To  be  eligible  for  funding,  those 
seeking  to  ])articipat(!  in  .SNF  Pilot 
])rojects  must  commit  to  robust  data 
gathming  as  well  as  analysis  and  sharing 
of  tin;  data  and  to  submitting  an  annual 
report.  Applicants  will  be  exprjcted  to 
explain  what  ty])e.s  of  data  thiiy  intend 
to  gather  and  how  they  intend  to  gather 
that  data.  At  llu!  conclusion  of  the  Pilot, 
we  expect  ajjplicants  to  be  prepared  to 
demon.strate  with  obji!ctive,  observable 
metrics  the  health  can;  cost  savings  and/ 
or  improved  (|uality  of  patient  can;  that 
have  l)(;en  realized  through  greater  use 
of  broailband  to  provide  telemedicine  to 
treat  the  residents  of  SNFs.  Wt; 
authorize  IJ.SAG  to  u.se  administrative 
exjienses  from  the  Fund  to  |)erform  data 
gathering  and  n;lated  functions.  The 
(^ommis.sion  plans  to  make  this  data 
])ublic  for  the  benefit  of  all  interested 
jjarties,  including  third  i)artie.s  that  may 
use  such  information  for  their  own 
studies  and  ob.servations. 

IX.  Misceilanenus 

A.  ImphmM^niation  Tiinalina 

280.  Discussion.  In  this  Ordt^r,  we 
adojjt  for  tin;  Healthcan;  (lonnect  k’niid 
the;  same  gen(;ral  funding  schedule  that 
is  currentlv  u.s(;d  in  the 
Telecommunications  and  lnt(;rm;t 
Acc(;s.s  Programs,  rhus,  applicants 
seeking  suj)port  under  the  llealthcan; 
(Connect  Fuml  may  start  the  com])(;titive 
bidding  ])rof:ess  anytime  after  )anuary  1 
(six  months  before  the  Inlv  1  start  of  the 
funding  year)  and  can  submit  a  rerpie.st 
for  funding  at  any  time  during  that 
funding  year  (/.e.  between  July  1  and 
June  80)  for  .services  received  during 
that  funding  year. 

281.  For  the  first  funding  year  of  the 
Healthcare  (Connect  Fund  (FY  2018. 


which  runs  from  Inly  1, 2018  to  )une  80. 
2014),  we  ado])t  a  scheduh;  in  which  the 
funding  for  Pilot  project  applicants  and 
n(;w  applicants  begins  at  differ(;nt  tiim;s. 
The  schedide  for  Pilot  ])roject  applicants 
will  r(;main  unchanged.  .Starting  on  )uly 
1. 2018,  I’ilot  ])roj(;cls  can  s(;ek  univ(;r.sal 
.service;  su])i)ort  under  the  Healtlicari; 
Gonnect  k’und  at  a  0.')  ])(;rcenl  di.scount 
h;v(;l  for  existing  HGP  sites  that  have 
exliausted  funding  allocat(;d  to  them  as 
well  as  for  new  sites  to  In;  added  to  Pilot 
project  networks. 

282.  For  new  a])])licant.s  (either 
current  Telecommunications  or  Internet 
Acc(;s.s  Program  participants  or  HGl’s 
new  to  the  Gommi.ssion's  jH'ograms),  the 
funding  schedule  will  be;  different  in  FY 
2018.  For  FY  2018  only,  the  comi)etitive 
bidding  process  for  non-Pilot  Healthcare 
Gonnect  Fund  applicants  will  .start  in 
late  summer  2018,  with  applicants 
eligible  to  receive  funds  .starting  on 
january  1. 2014.  This  six-month  delay  is 
necessary  to  com])lete  administrative 
processes  n;lating  to  tin;  new  program, 
including  obtaining  api)roval  for  new 
forms  under  the  Pa])erwork  Reduction 
Act.  .Starting  in  FY  2014  ()uly  1. 2014- 
lum;  80,  201. 'i),  all  applicants  will  be  on 
tlu;  same  funding  year  .st:heduh;  and  will 
be  able  to  r(;{in(;.sl  funds  from  IJ.SAG 
b(;tween  )uly  l-)une  80,  after  completing 
a  com|)(;titive  bidding  ])roc(;.ss  that  mav 
.start  on  or  after  )amiary  1.  In  addition, 
to  ensure  a  smooth  transition  and  to 
minimize  the  admini.strative  burden, 
eligible;  rural  IKJPs  may  continm;  to 
receive  su])])ort  under  the;  RUG  Internet 
Access  Program  through  the  end  of 
funding  year  2018,  or  through  )une  80. 
2014. 

288.  A  timeline  of  the  funding 
.schedule  for  the  first  year  of  the 
program  for  both  Pilot  ])roject  ai)])licant.s 
and  non-Pilot  applicants  ajjpears  in  the 
figure  below. 
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Pilot  Project  Applicants 


Pilot  projects  deter¬ 
mine  their  service 
needs  and  prepare 
RFPs  in  accordance 
with  reformed  pro- 


Competitive  bidding 
starts  during  second 
quarter  2013 


2013  Funding 


gram  rules 


Non-Pilot  Project  Applicants 


New  program  applicants  organize  them¬ 
selves.  determine  their  service  needs,  and 
prepare  RFPs 


Competitive  bidding  starts  during  third 
quarter  2013  and  continues  through  fourth 
quarter  201 3 


2013  Funding 


284.  As  shown  in  tin;  chart,  starling 
tlu;  comp(;titiv(;  bidding  proc(;.ss  in 
snnnncr  of  2018  will  give  non-Pilot 
Hoalthcaro  Gonnoct  Fund  applicants 
time  to  organize  as  consortia,  to 


d(;t(;rmim;  their  .service  needs,  to  (h;.sign 
RFPs,  and  to  coinjilete  the  com|)etitiv(; 
bidding  process  before  r(;(|ue.sting  funds 
from  IJ.SACJ.  The  experience  of  Pilot 
Program  participants  suggest  that  it 


takes  at  least  six  months  for  consortia  to 
organizi;  themselves,  obtain  the 
nece.ssary  authorizations  from 
individual  health  care  providers,  a.sse.ss 
broadband  needs  for  the  members,  and 
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prepare  RM’s.  Pilot  experience  also 
suggests  that  can  take  ap])roxiinat(!ly  six 
additional  months  fora  consortium  to 
post  the  KFl’.  rec(!ive  l)ids,  evaluate;  l)i(ls 
properly,  and  negotiate  a  contract.  If 
funding  wen;  available  )uly  1, 201.3, 
n(;w  applicants  would  not  have;  e;ne)ugh 
time;  te;  e:e)m])le;te;  all  the;se;  ste;ps.  A 
pe)ssihle;  result  e:e)idel  he;  ])e)e)rly 
e)rgani/.e;el  e;e)nse)rtia  anel  ill-e:e)nsiele;re;el 
netweerk  ele;signs.  whie:h  weiidel  he; 
inexmsisteait  with  eenr  e)ve;rare;hing 
preegnim  ge)als.  In  e)rele;r  te)  maximize  the 
e:e)st-e;ffe;e:tive;ne;ss  e)f  hedk  heiying  anel 
e:e)m])e;titive;  hieleling,  it  is  important  te; 
cille)w  seiffienent  time;  leer  ne;e;els 
<esse;ssme;nt,  ne;twe)rk  ele;sign,  anel  RFP 
pre;])aralie)n,  as  well  sufficient  time  te) 
se)lie:it  a  range  of  e:e)m])e;titive;  hiels,  .se;le;e;t 
a  venelor.  anel  ne;gotiate;  a  e:e)ntrae;t. 
Making  femding  eivailable  l)e;ginning 
Jamiary  1, 2014,  will  allow  lime;  for  all 
these  aedivities  to  take;  plae;e;  anel  te) 
eaiahle  a))plie:ants  te)  e:re;ale;  well- 
ele;signeel  neetworks  anel  te)  e)l)tain  e;e)st- 
effeedive;  hiels. 

285.  I'liis  femeling  e:ve;le;  alse)  will 
e;ne:e)nrage;  inelivielual  llCPs  te)  je)in  ne;w 
e)r  e;xisting  e:e)nse)rtia  nither  thiin 
iipplying  for  funeling  ale)ne;.  We;  e;x])e;ed 
that  seeme;  peetential  single;  IKIP 
ii])])lie;;mts  will  re;e:e;i\'e;  eeffers  te)  je)in 
e;xisting  Pile)t  pre)je;ed  ne;twe)rks  e)r  newlv- 
ie)rme;el  e;e)nse)rtia.  We  e;ne:e)enage;  this 
e:e)llal)e)ratie)n.  As  eli,se:usse;el  in  the 
Kv(tIu(t\ion.  e:e)nse)i  tia  ;ire;  eihle  te)  e)t)tain 
highe;r  hanelwiellhs,  le)we;r  rates.  ;mel 
he;tte;r  .se;rvie:e;  epiality.  anel  the;y  save;  em 
iielministnilive;  e;e)sts.  I3y  making  femeling 
avciilahle  at  the;  same;  time;  for 
e:e)nse)rtium  a])plie:ants  anel  single; 
a])plie:anls,  the;re;  will  be;  meere;  time;  feer 
e;e)e)relinatie)n  anel  e)uti'e;cie:h  between 
e'.eensortia  aj)])lie:ants  anel  the;ir 
])re)spe;edive  members  to  e)e:e;ur.  In  the; 
meantime,  inelivielual  HCPs  e:an  still 
re;e:eive  sup])e)rt  threeugh  the 
Te;le;e:e)mmimie:atie)ns  e)r  Inteinel  Ae:e:e;ss 
Pre)grams  until  they  are;  eligible  te)  se;e;k 
femels  under  the  1  healthcare  (ionneect 
Funel. 

280.  The  same;  exmsielenitieens  elo  ne)t 
ii])ply  te)  the  Pile)t  j)re)jeeds.  'I’hey  have; 
alre.'cielv  e:e)mplete;el  the;  multi-steep 
l)re)e:e;ss  of  iorming  e:e)nse)rtia  iinel 
e;e)nelneding  e:e)mj)e;titive;  hieleling. 
Alle)wing  them  te)  heegin  re;e;e;iving 
femeling  effeeedive  )nly  1, 2013,  will 
heenefit  heeth  existing  Pileet  ])re)je;ed  IKiPs 
anel  IKlPs  that  se;e;k  te)  je)in  existing  Pile)t 
pre)je;eds.  Alle)wing  new  sitees  je)ining 
eexi.sting  Pile)t  pre)je;eds  te)  re;e:e;ive;  femels 
e)n  leely  1,  2013,  will  eneeeeeeeeege  those; 
])i’e)je;eds  tee  gi’eew  anel  heeeeeeene  laege-.seeale 
netweeiks.  This  feenelieig  sedieeeleele;  will 
also  i)re)viele;  sitees  that  will  exhaeest  l-ile)t 
Preegram  feenelieig  een  eer  hefeeie;  )eily  1, 
2013,  a  .sme)e)th  tiansition  intee  the  new 
pieegiam.  As  the;  (leemmission  ohseerveel 


in  pieevieling  tnensitieenal  feenelieig  tee 
seeedi  Pilot  pi'ojeied  FK'.Ps  in  the  /InV/ge; 
Funding  Ordnr,  it  is  iiiipoetant  feir  the; 
siestaimihility  e)f  the;.se;  ne;twe)rks  that 
they  eiie  neit  fe)re;e;el  te)  teemsitie)!!  twie;e;  te) 
eliffe;ie;nt  KlKi  pi'e)gi'imis — fiist  to  the; 
Te;le;e:e)ennuniie:ietie)ns  eer  lnte;rne;t  Ae:e:e;ss 
Pi'e)gi;eens  anel  the;n  te)  the;  1  Ie;celthe;aie; 
(;e)enie;ed  iMeiiel.  Witheeeet  ;ni  eeeelerly 
teansitie)!!  te)  the;  new  |)ie)gi:ini.  seeine; 
inelivieheal  Pileet  pie)je;ed  1  KIPs  e;e)ulel  he; 
at  risk  e)f  elise;e)ntiniiing  their 
])aitie;ipatie)n  in  their  ie;s])e;edive; 
netweerks.  This  weenlel  he;  e:e)nti'ceiy  te)  the; 
ge)iils  e)f  the;  Pileet  Pieegi'ani.  Pieevieling 
e:e)ntiniiing  siijepeert  (alheiit  at  the; 
elise;e)init  le;ve;l  ap])lie;al)le;  eineler  the; 
He;althe:are;  (',e)nne;ed  Funel)  will  help 
])i’e)teed  the;  inveistment  the;  Ce)nnnissie)n 
has  ali’e;aely  iiiaele  in  the;.se;  netwoiks. 

287.  Ontre;ae;h  effeerts  will  he  essential 
in  eeieler  to  niciximize  peetential  eef  the; 
He;althe:<ire;  (lonneed  Funel  te)  su|)pe)it 
hreeaelhanel  anel  thereehy  tiansfeei'in  the; 
l)re)visie)n  of  he;alth  e:are;  lor  heeth 
inelivielual  HCiPs  anel  e:e)nse)i tia.  We 
the;ie;fe)i'e;  elii'e;ed  the;  Bure;an  te)  weeik  with 
lISAd  te)  eleveh)])  anel  e;xe;e;ute;  a  laiige  eef 
e)nti'e;ae:h  aedivitie;s  te)  iinike  I  KlPs  aware; 
e)f  the;  ne;w  ])re)giinn  anel  te)  e;elne:ate;  thean 
al)e)ut  the;  aj)plie:atie)n  pi'e)e:e;ss.  We; 
e;xpe;ed  the;  I3me;an  will  exensult  with 
e)the;r  he;alth  e:ai'e;  I'eiguliiteery  agenedes 
(siiedi  ;is  IlfhS);  with  stiite;.  le)e:;il,  anel 
Trihcil  ge)ve;i'nnie;nts:  with  e)i'g:niizatie)ns 
re;pie;se;nting  IlCPs  (e;si)e;e:i!illv  rmal 
H(lPs):  anel  with  eether  stakeheeleler 
gieeups  te)  ielentifv  the;  l)e;st  nie;iins  te) 
puhliedze;  the;  ne;w  |)i'e)gi'imi  anel  te) 
ielentifv  likely  l)e;ne;fie:iarie;s  e)f  the  ne;w 
])i’e)gi'iini — beetle  lIClPs  alieaelv 
])aitie:ipating  in  RllC  ])i'e)granis  anel 
those;  that  are;  neit.  We;  eliie;ed  IISAC  to 
])ie)ehie:e;  anel  elis.seniinate;  e)uti'e;ae;h 
materials  elesigneel  to  e;elue:ate;  eligible 
IlC.Ps  alieiut  the  new  pieigiam.  In 
aelelitiem,  we  elireied  USAC  to  iinjilement 
<1  meedianisni  for  any  inteiesteel  ])aity  tee 
suhseaihe;  to  an  autemiateel  aleit  fioiii 
USAC  whe;n  He;althe:ai'e;  Conneed  FTiiiel 
i'e;e]ue;sts  feir  se:rvie;e;s  eir  RFPs  .lie;  peisteel. 
hciseel  on  avciilahle  filte;ring  e:rite;ria. 

B.  Pilot  Program  Transition  Procass  and 
Bo(i Hosts  for  Additiomd  Funds 

288.  The;  final  ele;aelline;  for  filing 
re;eiue;sts  leer  funeling  e:e)nmiitnie;nts  in 
the;  RUC  Pileit  Preignmi  was  )mie;  30. 
2012.  As  eliseais.seel  in  the;  Pilot 
Fv(duation.  .se;ve;ral  ])re)je;eds  either 
withelrew  fremi  the;  |)re)grani  eir  mergeel 
with  e)lhe;r  i)re)je;eds,  leaving  50  iiedive 
Pileit  ])re)je;eds.  Iwery  erne  eif  the;se 
reanaining  ])re)je;eds  nie;t  the;  )ime;  30 
ele;aelline  feir  filing  femeling  eieimmitment 
re;ejne;sts.  USAC  is  likely  tei  eamiplete  the; 
pie)e:e;ssing  of  all  theise  funeling  re;e]ue;sts 
l)y  the;  enel  eif  e;ale;nelar  ye;ar  2012. 
Projeieds  have  up  to  six  ye;ars  fieim  the 


elate;  eif  issnane:e;  eif  the;  initial  funeling 
e:e)nnnitine;nt  le;tte;r  for  the;  a])plie;al)le; 
pre)je;ed  tei  e:e)m])le;te;  inveiieang.  Thus,  by 
the;  latter  jiai  t  eif  eailenelar  ye;ar  2017,  ;iil 
inveiieang  uneler  the;  Pileit  Preigitim 
shemlel  he;  e:e)mple;te;el. 

280.  We;  weiidel  e;xpe;ed  that  iis  the;  Pileit 
jiieijeeds  anel  their  me;mhe;r  HCPs  heigin 
te)  exhaust  Pileit  femeling,  the;v  will 
migrate;  as  eamseirtia  intei  the;  He;althe:are; 
Ce)nne;ed  Funel.  Pileit  partieapants  eire  at 
eliffeient  peiints  in  the;  pre)e:e;ss  eif 
implementing  their  netweirks  anel 
inveiieang  feir  the;  se;rviea;s  eir 
infra.struedme  in  their  jneijeeds.  As 
eliseaisse;el  in  the;  Ceanmi.ssiem's  Bridgo 
Funding  Order,  re;le;ase;el  in  jedy  2012.  a 
nninher  of  preijeeds  l)t;gan  tei  exhaust 
femeling  feir  seiine;  eif  their  11(3’  siteis  in 
2012.  anel  the;  (anmni.ssiein  pieivieleel 
exintineeeel  femeling  for  theise  siteis 
jiurseiant  to  that  eireler.  Altheieigh  we; 
believe  the;  reiles  we  aeleipt  in  this  Order 
sheieelel  ])e;rmit  an  e;asy  transitiem  for  the; 
Pilot  Pieigram  p;ntieapants.  we;  eleleigeete 
te)  the;  13nre;an  the;  cieitheirity  tei  eieleijit  any 
iielelitieinal  pie)e:e;elnre;s  anel  guiele;line;s 
that  may  he;  ne;ea;ssary  tei  smeieith  this 
pre)ea;ss.  In  the  lin])le;me;ntatie)n 
Time;line  se;edie)n.  we;  make  seippeirt 
emeler  the;  He;<elthe;;ire;  Ce)nne;ed  Fnnel  feir 
the;  tnmsitieming  Pileit  Preignmi 
pindieapants  effeedive;  on  |uly  1. 2013,  in 
oriler  to  ensure  theit  there  aie;  no  geijis  in 
support  for  thean.  We;  |)i;rmit  them  tei 
use;  the  s;nne;  feirms  thev  n.seel  in  the; 

Pileit  Preigram  tei  seeaire;  funeling 
linrsiumt  tei  the;  Bridge  Fanding  Order. 
Onex;  their  eanre;ntly  eximmitteel  Pileit 
femels  are;  exhaiisteel,  they  will  he 
re;e]inre;el  tei  |)re)viele;  a  35  pe;i’ex;nt 
exmtrihntiem  (neit  the  15  ])e;rex;nt  in  the 
Pilot  Preigram).  iinel  will  neit  he  eligible 
te)  re;ea;ive  support  for  anything  that  is 
not  exivereel  uneler  the  Healthcare; 
Ce)nne;ed  Funel. 

200.  Several  Pileit  jirojects  fileel 
ree]ue;sts  feir  adelitieinal  snpjieirt.  asking 
the;  Cemnnission  tei  use;  femels  that  were 
eiriginally  alloexiteel  to  the  Pilot  Preigram. 
hut  were;  re;lineiuishe;el  eir  unspeait  by 
either  Pileit  preijeieds  that  withelrew  eir  eliel 
not  use  their  full  awarels.  In  their 
re;epie;sts  feir  aelelitieimil  funeling,  the;se; 
pileit  ]ire)je;eds  argueiel,  among  otheir 
things,  thiit  remaining  Pileit  femeling 
sheieilel  he;  re;elire;ede;el  tei  pre)je;eds  tlnit 
have;  ele;me)n.strate;el  seilistantial  pie)gre;.ss 
with  their  eirigiuiil  awarels  anel  that  the;se; 
iielelitiein.il  femels  weiedel  faedlitate 
eexjiiinsiein  eif  these;  snexx;ssiid  pre)je;eds. 

2t)l.  In  light  eif  oeir  e:re;atie)n  eif  the;  ne;w 
He;althe;are;  Ceinne;ed  Funel,  we;  elenv 
the;.se;  re;e]ne;sts  for  aelelitieimd  Pileit 
Preigiam  femeling.  First,  we;  neite;  that 
Pilot  pre)je;eds  may  now  se;e;k  aelelitieinal 
femeling  threnigh  the;  He;althe:<ire;  (xinneied 
Femel.  einex;  their  eairreait  awarels  are; 
exhaeisteel,  so  there  is  no  re;ase)n  tei 
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provide  these  Pilots  preferential 
treatment  over  other  consortia.  Second, 
the  I’ilot  Program  was  just  that — a  |)ilot, 
or  trial,  program  launclnul  to  e.xamine 
how  the  Rite  ])rogram  could  he  used  to 
enhance  IK  IP  access  to  a(tvanc(;d 
services  and  to  lav  the  fonndation  for 
the  ndormed  program.  It  would  he 
contrary  to  the  limited  .scojM!  of  the  Pilot 
Program  to  authorize  additional  Pilot 
Program  sn])j)ort  at  this  time.  Final Iv. 
dishnr.sement  of  additional  Idiot 
IH'ogram  suj)i)ort  would  he  inconsi.stent 
witii  the  Commission's  2(K)7  directive 
that  l^ilot  I’rogram  applicants  that  wen; 
denied  funding  at  that  time  could 
reapply  for  RIlC  funding  in  the 
reformed  program.  The  Pilot  projects 
requesting  additional  support  may 
reap|)ly  in  the  nddrmed  program,  just  as 
denied  a])])licants  may  do.  To  grant 
the.se  nHjuesting  Pilot  projects 
additional  siqiport  without  reepnring 
new  applications  wouhl  nnfairlv 
advantage;  them  to  tlu;  (hitriment  of  the 
denied  Pilot  apjjlicants.  Instead,  we 
direct  IISAC  to  utilize  nnnseui  Pilot 
Program  funds  for  the  demand 
ass(M;iated  with  the  Ihialthcan;  Connect 
Fund. 

25)2.  We  also  dismi.ss  a  reepiest  hv  the 
Texas  Health  Information  Network 
(iollahorative  (TxllINC)  for  an  extension 
of  the  )un(!  80.  2012.  Pilot  Program 
deadline  for  projeicts  to  choose  vendors 
and  nnpiest  funding  commitment  hitters 
from  IISAC.  In  its  nupiest.  TxllINC 
ex|)lains  that,  due  to  circumstances 
uni(pie  to  Texas,  it  was  delayiid  in 
choosing  vendors  and  submitting 
funding  reciuests  to  IISAC.  We  dismiss 
TxlllNC’s  recpiest.  finding  it  moot 
lM!cau.se  Txl  IINC  ultimately  filed  its 
rcicpiest  for  funding  commitments  hv  the 
)nne  80.  2012  deadline. 

C.  Prioritization  ol  Funding 

25)8.  In  the  XPHM,  the  (A)mmi.ssion 
.sought  comment  on  whether  to  establish 
an  annual  caj)  of  SlOO  million  for 
su])port  under  the  j)ropos(;d  Health 
Infrastructure  Program,  and  sought 
comment  on  whether  to  ('stahlish 
criteria  for  prioritizing  funding  should 
the  infrastructure  program  (!xceed  that 
cap  in  a  jiarticadar  vear.  TIk; 
Commission  stated  that  it  did  not 
hidicwi!  that  the  pro|)os(Hl  Health 
Hroadhand  Services  Program  initially 
wouhl  excecid  tlu!  amount  of  available 
funds,  hut  sought  connmmt  on  po.ssihh; 
prioritization  procedures  in  the  event 
that  the  total  r(»|uests  for  funding  un(h;r 
the  Tidecommimications  and  the  new 
programs  were  to  exceed  the 
Commi.ssion's  established  8400  million 
annual  cap. 

25)4.  Discussion.  After  consideration 
of  th(!  record  received  in  respon.se  to  the 


prioritization  pro])osals  in  the  NI^PM. 
we  will  continue  for  the  time  being  to 
ap])ly  the  existing  rule  for  addressing 
situations  when  total  i(!(]uests  <!XC(!ed 
the  8400  million  cap.  Dianand  in  this 
])rogram  has  never  come  clo.si;  to  the 
8400  million  annual  ca|),  and  we  helicwe 
that  we  are  unlikely  to  reach  the  cap  in 
the  fore.seciahle  fntun!.  We  direct  IISAC 
to  periodically  inform  tlu;  public, 
through  its  w(!h  site,  of  tin;  total  dollar 
amounts  that  have  Ixuai  ( 1)  r(!(iu(;st(al  by 
HCPs.  as  well  as  the  total  dollar 
amounts  that  have  been  actually 
t;ommilted  by  IISAC  for  the  funding 
year.  llSA(i  should  ])ost  this 
information  for  both  the  Sl.aO  million 
cap  on  multi-year  commitments  and  the 
.8400  million  cap  that  api)lie.s  to  the 
entire  rural  health  care  .supj)orty 
mechanism.  We  do  intend,  howiiver,  to 
conduct  further  proceedings  and  i.ssue 
an  Ordia'  hv  the  end  of  2018  regarding 
the  prioritization  of  support  for  all  the 
KHC  univ(;r,sal  service  programs.  In  the 
meantime,  we  will  contimu;  to  rely 
upon,  as  a  hackstoj).  the  approach 
coclififul  in  our  existing  rules,  in  tin; 
unlikely  evcait  that  funding  nHiuests  do 
reach  tin;  .8400  million  caj)  hefon;  w(! 
have  estahlishful  oth(;r  prioritization 
procedures. 

25).‘i.  We  t)(!liev(!  it  is  unlikcily  that  tin; 
comhimul  health  care  su])port  programs 
will  approach  the  8400  million  annual 
ca])  any  time  .soon.  It  will  liktdy  take  a 
significant  amount  of  time  for  new 
consortia  to  organize,  identify 
hroadhand  needs.  ])n!pare  RFPs. 
conduct  comp(!titiv(!  bidding,  and  select 
vendors,  and  for  that  reason  it  will  he 
at  h;ast  a  year  before  funding  will  begin 
to  ilow  to  new  applicants  in  the 
jjrogram.  Civen  the  Pilot  Program 
experience,  it  will  likely  take  even 
longer  than  that  for  many  consortium 
a|)i)licants  to  he  ready  to  seek  funding 
under  the  Ihnilthcare  Connect  Fund.  In 
addition,  our  decision  to  reepnre  a  8.8 
penxmt  ])articipant  contribution,  the 
limitations  we  im|)ose  on  ])articipation 
by  non-rural  HCPs.  and  the  81.80  million 
cap  on  annual  funds  for  upfront 
|)ayment.s  all  should  moderate  (hnnand 
for  funding  in  the  near  term.  Finally,  the 
j)ricing  and  other  efficicmcies  made 
possible  through  consortium  purchase! 
of  a  broader  array  of  s(!rvices  also 
should  luilp  drive  down  the  cost  of 
coniKictions  snp])orted  by  the;  KHC 
component  of  the  llnivm'.sal  .Si'rvice 
Fund,  as  some  Telecommimications 
Program  partici])ants  migrate  to  the 
refornuul  program.  For  that  reason,  we 
])roject  growth  in  the  comhiiuid  h(!alth 
care  univer.sal  service  fund  to  remain 
well  und(!r  the  .8400  million  cap  over 
the  next  five;  yeiars.  Because  we;  lack 


historical  demand  data  for  the 
1  l(!althcar(!  Connee:t  Fund,  and  hiicause 
tlu!  new  program  ])rovid(!.s  support  for 
multi-year  contracts  and  otlu!r  u])front 
paynuiuts.  we  dir(!ct  the  Buniau, 
working  with  OMD  and  with  the 
Administrator,  to  project  tin;  amounts  to 
1)(!  collect(!d  for  the  ll.SF  for  the  earlv 
period  of  the  iu!w  program,  until  such 
time  as  historical  data  pix)vides  an 
adetpiate  basis  for  projecting  demand. 

I).  Offset  Pule 

25)0.  In  the  \’PPM,  the  Commission 
(!xplained  that,  despite  its  intended 
heniifits,  the  off.set  rule  can  create 
inetpiities  and  inefficiencies.  Ba.s(!d  on 
the  off.set  rule’s  shortcomings,  the 
Commission  pro])osed  to  eliminate  the 
rule  for  participants  in  the  Broadband 
.Services  Program  (now  part  of  the 
Healthcare  Connect  Fund)  and  the 
exi.sting  KHC  program,  and  replace  it 
with  a  rule  allowing  service  providers  to 
receive  direct  reimbursement  from 
ll.SAC.  The  Commission  also  sought 
comment  on  wh(!ther  to  retain  the  offset 
rule  as  an  o])tion  for  contributors  who 
wish  to  utilize  this  metlunl. 

25)7.  Di.scussion.  While  the  original 
intent  of  the  offset  rule  was  to  ])r(!vent 
waste,  fraud,  and  abuse,  we  find  that 
niandatorv  a])])lication  of  tin;  rul(!  is  no 
longer  necessary  or  advi.sahle.  Our 
action  hen;  is  not  the  first  instance  in 
which  the  Commission  has  recognizcid 
the  shortcomings  of  the  offs(!t  rule. 
Indeiul.  the  Bureau  has  waived  the  off.set 
rule  in  several  in.stances  hcicau.se  strict 
apj)lication  of  the  rule  would  have 
jeopardized  the  pr(!carious  finances  and 
oj)eration.s  of  some  small,  rural  HCPs 
and  their  service  providers.  Further, 
.service  providers  who  are  not  reciuired 
to  contril)nt(!  to  the  Fund  already 
receive  ilirect  reimbursement.  Ba.sed  on 
the  wide  variety  of  vendors 
])artici])ating  in  the  Pilot  Program,  w(! 
believe  that  direct  reimbursement 
encouraged  extensive  bidding  on  RFPs 
in  the  Pilot  Program.  Likenvise,  we 
expect  that  enabling  carriers  to  elect 
direct  reimbursement  in  the  Healthcare 
Connect  Fund  will  encourage  many 
more  vendors  to  hid  on  RFPs  than  if 
offset  was  mandatory,  because  they  will 
not  have  to  wait  to  receive; 
r(!imbur.s(!meut  until  they  can  offset 
their  universal  .service  contribution 
amount. 

25)8.  In  light  of  the  shortcomings  of 
the;  offset  rule  discussed  above,  and  in 
consideration  of  the  relevant  comments, 
w(!  revise;  ^.84.1)11  e)f  the  Ce)nuni.ssie)n’s 
rule!s  te)  eliminate;  manelateery 
applie:atie)n  e)f  the;  eeffset  pre)e:e!elnre;. 
Ce)nunenter.s  unanimeeusly  suppeert 
having  the  o|)tie)n  e)f  elire!e:t 
reimbursement,  arguing,  among  e)the;r 
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things,  that  llu;  oft's(!t  r(!(]uir(!nK;nt  is 
obsolete,  outdated,  and  administratively 
hnrdensome,  and  that  it  delays  payment 
to  carriers.  We  will  permit  USl’’ 
contributors  in  the  '1  elecommunications 
IVogram  and  the  Healthcare  (lonnect 
Fund  to  (!l(!ct  wh(!ther  to  treat  the 
amount  eligible  lor  support  as  an  oliset 
against  their  universal  service 
contrihntion  obligation,  or  to  receive 
direct  r(!iml)urs(!ment  Irom  lISAd.  We 
adopt  a  new  rule  for  tlu;  Healthcan! 
(lonnect  Fund  and  the 
'releconnnnnications  Program  to 
effectuate  this  ai)i)roach. 

2t)t).  W(!  note  that,  while  c;ommenters 
unanimonsly  support  direct 
reimbursement,  they  do  not  agree  on 
whether  to  maintain  offset  as  an  option. 
TeleQuality  nicommends  that  service 
])roviders  he  given  an  offset  o])tion. 
.Several  oth(!r  conunenters  do  not 
directly  advocate  for  an  offset  o])tion  hut 
implicitly  snj)])ort  it  in  their  su])port  of 
our  proposed  rule  which  includes  an 
offset  o])tion.  Conversely,  a  few 
conunenters  seek  elimination  of  offset 
even  as  an  option,  with  Charter 
Comnumications  asking  the 
Conuni.ssion  to  “formalize  its 
recognition  of  the  deficienci(!s  of  tlu; 
offset  rule  by  eliminating  it  in  the  new 
RHC  programs.”  Whih;  we  uicognize  the 
deficiencies  of  mandatory  offset,  we 
c;onclud(i  it  is  a])])roi)riate  to  maintain 
offset  as  an  o])tion  hecau.sc;  it  affords 
llexihility  to  carriers  that  deem  offset 
simpler  or  otherwise  more  beneficial 
than  diiHict  nnmhursement.  Further, 
while  carriers  such  as  Charter  and  CCI 
prefer,  and  likelv  will  choo.se.  direct 
reimhursement,  an  offset  option  will  not 
disadvantage  them  in  any  way.  Finally, 
our  revised  rule  is  c:onsistent  with  the 
choice  available  in  the  E-rate  ])rogram. 
in  which  .service;  providers  may  o])t  to 
use  the  offset  m(;thod  or  rec(;ive  direct 
reimhursement  from  IJ.SAC. 

300.  Also  as  we  do  in  the  E-rate 
jjrogram,  each  |annarv  we  will  reciuire 
.service  jn’oviders  to  elect  the  method  by 
which  thev  will  he  reimhur.sed.  and 
r(;(]nir(;  that  they  remain  subject  to  this 
method  for  the  duration  of  the  calendar 
year  using  Form  408.  as  is  the  ca.se  in 
the  E-rate  program.  Form  408  will  need 
to  he  revi.sed  to  accommodate  such 
elections  in  the  health  care  support 
mechanism,  and  the  r(;vi.sed  form  is 
unlikelv  to  la;  a])])roved  hv  OMI5  undi;r 
the  Paperwork  Reduction  Act  prior  to 
January  31, 2013.  Th(;refore.  once 
r(;vised  Form  408  is  available,  we  direct 
the  Bureau  to  announce  via  public 
iK)tice  a  3()-day  wimlow  for  service 
providers  to  make  th(;ir  offset/direct 
reimbursement  el(;ction  for  the  health 
care  sui)port  mechanism  for  2013.  To 
the  extent  that  a  service  provider  fails  to 


remit  its  monthly  universal  service 
obligation,  however,  anv  support  ow(;d 
to  it  und(;r  the  Healthcare  (k)nn(;ct  Fund 
or  the  Tel(;communication.s  I’rogram 
will  automatically  lx;  a])])li(;d  as  an 
off.s(;t  to  the  service;  provider's  annual 
univ(;r.sal  service;  obligation. 

/i.  Dalcgdtioii  To  lioviso  Ihilos 

301.  (liven  tlx;  com])lexities 
a.ssociat{;d  with  modifying  existing  rules 
as  well  as  other  r(;form.s  adopted  in  this 
Ordor.  we  delegate  authority  to  tin; 
Bureau  to  make  any  further  rule 
revisions  as  necessarv  to  ensure  the 
reforms  ado|)t(;d  in  this  Ordoniro 
reflect(;d  in  the  rules.  This  includes 
correcting  any  conflicts  between  the 
new  and  or  r(;vised  rules  and  existing 
rules  as  well  as  addressing  any 
omissions  or  oversights.  If  any  such  rule 
changes  are  warranted,  tlx;  Bureau  shall 
h(;  res])onsil)le  for  such  change.  We  note 
that  any  entity  that  di.sagri;(;.s  with  a  ruli; 
change  made  on  del(;gat(;d  authority 
will  hav(;  the  o])])ortunity  to  file  an 
Application  for  Review  by  tlx;  full 
Commission. 

X.  Procedural  Matters 

A.  Final  Hagiilatorv  Flaxihilitv 
(iartification 

302.  As  r(;(iuired  by  the  Regulatorv 
Flexibility  Act  of  1080,  as  anx;nd(;d 
(RFA),  an  Initial  R(;gulatory  Fl(;xil)ility 
Analysis  (IRFA)  was  incorporated  in  tlx; 
NPRM.  Tlx;  Commission  sought  written 
public  comnx;nt  on  the  pro])o.sal,s  in  the 
\'PHM,  including  comment  on  tlx;  IRFA. 
This  pn;.sent  Final  Regulatorv  Flexibility 
Analvsis  (FRFA)  conforms  to  the  RFA. 

1.  Need  for.  and  Objectives  of,  the  Order 

303.  rlx;  (iommi.ssion  is  r(;(|uired  hv 
section  2.'54  of  the  Communications  Act 
of  1934,  as  amended,  to  promulgate 
rules  to  implement  the  univer.sal  s(;rvice 
])rovi.sion.s  of  section  254.  On  May  8, 
1997,  the  Commission  adopted  rules 
that  reformed  its  .sy.stem  of  universal 
service  su])]K)rt  mechani.sms  so  that 
univer.sal  service  is  pre.s(;rved  and 
advanced  as  markets  move  toward 
competition.  Anx)ng  other  programs,  the 
(Commission  adopt(;d  a  program  to 
provide  discounted  telecommunications 
servic(;.s  to  public  or  non-|)rofit  health 
can;  providers  (IKCPs)  that  .serve  ])(;r.son.s 
in  rural  areas.  The  changing 
technological  land.scape  in  rural  lx;alth 
care  ov(;r  tlx;  ])a.st  decade;  has  ])rompted 
us  to  pro]X).s(;  a  n(;w  structure  for  the 
rural  health  care  uuiv(;rsal  service 
support  mechanism. 

304.  In  this  Oidar,  we  r(;form  the 
Rural  Health  (Care  (RH(C)  Support 
Mechanism  and  adopt  the  Healthcan; 
(Connect  Fund  to  ex])and  IKCF  access  to 


high-speed  hroadhand  cajeahility  and 
broadband  lx;alth  care  networks, 
improving  the  (luality  and  reducing  tlx; 
cost  of  lx;alth  care  throughout  America, 
|)articularly  in  rural  areas.  Additiomillv, 
we  adopt  a  pilot  program  to  he 
im])l(;mented  in  2014  to  test  how  to 
su])j)ort  l)n)adhand  connections  for 
,skili(;d  nursing  facilities  (SNF  Pilot). 

30.').  Building  on  recommendations 
from  tlx;  .Staff  Evaluation  of  tlx;  Pilot 
Program  and  comments  received  in 
n;spons(;  to  tlx;  (Commission’s  A7TfA7 
and  tlx;  July  11)  Piihlic  \k)tica.  the 
reforms  adopted  in  this  (^rr/e/  hnild  on 
the  substantial  imjjact  the  RIKC  program 
has  on  im|)roving  hroadhaiul 
connectivity  to  IKCPs.  Broadband 
connectivity  generates  a  number  of 
h(;m;fit.s  and  cost  savings  for  IKCPs.  First, 
telemedicine  enables  patients  in  rural 
areas  to  access  speciali.sts  and  can 
improve  the  speed  and  enhance  the 
(|uality  of  health  care  evervwhere. 
.Second,  connectivity  enables  the 
exchange;  of  el(;ctronic  health  records, 
which  is  likely  to  lx;come  more 
widespread  as  more  providers  adopt 
“m(;aningful  use”  of  such  r(;cord.s. 

Third,  conn(;ctivitv  enables  the 
i;xchang(;  of  large;  me;elie:al  image;.s  (six:h 
eis  MRIs  anel  (CT  se;ans).  wide :h  e:tm 
impreeve;  the;  spe;e;el  anel  e|u<dity  e)f 
eliagneesis  anel  tre;eitnx;nt.  Feenrth, 
e:e)nne;e:tivity  e;n;il)le;.s  re;nx)te;  he;alth  e:are; 
pe;r.se)nne;l  te;  he;  traineel  via 
viele;e)e:e)nfe;re;ne:e;  anel  te)  e;xe;himge;  eether 
te;e:hnie:al  anel  me;elle:;il  e;xpe;rti.se;.  Fifth, 
the;se;  ”te;le;he;alth”  ii])|)lie:;itie)n.s  Ixive;  the; 
j)e)tenti;il  te)  gre;atly  leelixx;  the;  e:e).st  e)f 
])re)vieling  he;alth  e:are;,  fe)r  example;  hv 
re;elix;ing  length  e)f  stay  or  .saving  on 
patient  tran.s])e)rt  e:e).st.s.  Fiiiiillv, 
te;le;nx;elicim;  e;an  help  rural  IKCPs  ke;e;|) 
and  tre;at  patients  le)e:allv,  thus 
e;nhane;ing  reveiux;  streams  anel  helping 
rural  pre)viele;rs  to  keej)  the;ir  ele)e)r.s  e)pe;n. 

2.  Summary  e)f  .Significant  l.ssue;.s  Rai.seel 
hv  Puhlie;  Ce)mnu;nt.s  in  Response  to  the 
IRFA 

3()().  Ne)  e:e)mme;nts  we;re;  fileel  in 
respeense  te)  the;  IFRA  attae:he;el  te)  the; 
NPHM.  Neetwithstaneling  the;  fe)re;ge)ing, 
some  ge;ne;ral  e:e)mnx;nt.s  eliseai.ssing  the; 
im])ae:t  e)f  the;  ])re)|)e).se;el  reile;s  e)n  small 
l)nsine;.sse;.s  we;re;  suhndtteel  in  respeense; 
te)  the;  A77f.\/;mel  the;  July  Id  Public 
Notice. 

307.  .Several  e:e)mme;nte;r.s  expresseel 
e:e)ne;e;rn  tlxit  aelministrative  iinel 
re;|)e)rting  re;ejuire;me;nt.s  Idr  the;  new 
pre)gram  nught  he;  teee)  hurelenseeme;  leer 
small  IKCPs.  Manv  e:e)nmx;nte;r.s 
.sugge;ste;el  ahiuuleening  ejuarterly 
re])e)rting  re;eiuire;me;nts  in  faveer  e)f 
iinnual  or  semi-annual  reporting  te) 
reehx;e  aehniidstrative  hurelens.  Several 
e;e)mmente;rs  askeel  fe)r  a  e:e)mme)n 
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re|)orting  format,  and  r(H]U(!sti!d  that 
reporting  re(|uin;inents  not  he  too 
onerous.  OUN  recoininendiul  tliat  the 
C'ominission  authorize  (dectronic 
signatures  for  all  proces.ses,  especially 
the  invoice  approval  process:  pisnnit 
(dectronic  docinmint  snhinission;  ])erniit 
eUictronic  administrative  linkage  into 
F(X71JSA(;  project  tracking  systems: 
and  sn|)port  weh-hased  (dectronic 
snrvev  and  reporting  tools  to  gather, 
pre.sent.  and  com])are  data.  .Some 
commenters  also  expres.sed  concin  n  that 
imposing  (h^tailed  t(u:hnical 
nuinirements  on  luialth  services 
infrastructure  projects  might 
“discourage  inv(!stment  in  hroadhand 
infrastructure  projects  and  even 
foreclose  the  n.se  of  certain 
technologies." 

:{08.  Responses  to  the  A7’/?A/and  July 
If)  Public  Sloticc  also  emphasized  a 
.streamlined  api)roach  to  the  competitive 
bidding  nHpiirmnents  through  the  use  of 
consortium  aj)plications  and  multiyear 
contracts.  For  example,  one  commenter 
.stated  that  consortium  ap])li{;ations 
would  take  the  administrative  burden 
off  small  IKiPs  who  do  not  have  the 
time  or  r(!sonrces  to  a|)ply  for  funds. 
However,  one  of  tlu;  I’ilot  Frojects. 

I’.SI’N.  notcul  that  a  mandated  multi-vear 
contract  for  at  least  vt;ars  could  hi; 
hnrdmisome  to  service  providers. 

800.  Finally,  one  comment(!r 
specifically  recomiiKmded  that  the 
('.ommission  (mconrage  |)articipation 
from  small  and  women-owned 
hnsimis.ses  by  nKlncing  or  waiving 
matching  contributions  retjuirements  for 
non-profit  small  and  woimm-owned 
businesses  acting  as  con.sortinm  leaders: 
.streamlining  administrative  r(!])orting 
recpiirements:  and  incnnising  the 
|)erformam:e  bond  minimum 
nujuirement  for  contracts  of  .SOOO.OOO  or 
higher  from  the  .SI. '50. 000  floor.  In 
making  the  determinations  reflected  in 
this  Order,  we  have  considered  the 
impact  of  our  actions  on  small  entities. 

8.  Description  and  Estimate  of  the 
Nnmher  of  Small  Entities  to  Which 
Rules  Will  Apply 

810.  The  RFA  dinjcts  agencies  to 
|)rovide  a  devseription  of.  and.  wlnac! 
feasible,  an  estimate  of.  the  nnmher  of 
small  (Mitities  that  mav  he  affected  hv 
the  rules  ado])ted  herein.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  .same  meaning  as 
the  t(;rms  "small  business."  "small 
organization."  and  "small  gov(?rnmental 
jurisdiction."  In  addition,  the  term 
“small  business”  has  the  same  meaning 
as  th<!  term  "small  hnsintiss  concern" 
under  the  .Small  Business  Act.  A  "small 
hnsine.ss  concenn"  is  one  which:  (1)  Is 
indej)endently  owmul  and  operated:  (2) 


is  not  dominant  in  its  field  of  operation: 
and  (8)  satisfies  any  additional  critenia 
(istahlished  hv  the  .Small  Business 
Administration  (.SBA).  In  2000.th(!r(! 
w(!re  27. .'5  million  hnsines.ses  in  the 
llnit(;d  .Statcis.  according  to  .SBA  Office! 
of  Advocacy  (estimates.  The  lat(!st 
available  Oensns  data  show  that  then! 
w(!r(!  .'5.0  million  firms  with  (!mplov(!(!s 
in  2008  and  21.4  million  without 
emi)loy(!(!.s  in  2008.  .Small  firms  with 
fewer  than  .'500  (!m])loy(!es  r(!i)res(!nt 
00.0  ])(!rcent  of  tlii!  total  (emplovers  and 
non-em])lover.s).  as  the  most  r(!cent  data 
slu)W  there!  we!re!  18.4(50  large  l)n.sine!.sse!s 
in  2008. 

8T1.  .Small  e!ntitie!.s  pe)te!ntiallv 
affe!e;te!el  by  the!  reforms  iule)pteei  hereiin 
inclnele  eligible  ne)n-pre)fit  anel  puhlie; 
luxilth  e:are  pre)vieler.s  iinel  the  eligible 
se!rvie;e  ])re)viele!rs  e)ffering  them  se!rvie:e!s. 
ine:hieling  te!le!e:e)mmnnie;atie)ns  .servie;e! 
prewieleas,  Internet  .Servie:e  Preevielers 
(l.SFs).  ;mel  venele)r.s  e)f  the  servie:e!.s  anel 
e!ejui|)ment  useel  fe)r  ele!elie:ated 
hre)aell)anel  ne!twe)rks. 

i.  Henilth  Ciire  Entities 

812.  As  neeteel  e!arlie!r,  ne)n-])re)fit 
hnsinee.sseis  <mel  snuill  ge)ve!rnme!nt;il 
emits  iiie!  e;e)n.siele!ie!el  “sniiill  e!ntities" 
within  the  RFA.  In  aelelilie)n,  wi!  ne)te: 
thill  e:e!n.sns  e;<ite!ge)rie!.s  anel  a.sse)e:iiite!el 
ge!ne!rie;  .SBA  sniiill  l)n.sine!s.s  size! 
e:ate!ge)rie!S  |)ie)viele!  the!  feilleiwing 
ele!se:rii)tion.s  eif  small  entitie!.s.  The!  hieiael 
e:ate!ge)iy  e)f  Amhnlaten  v  Ilexilth  (’.aie: 
.Servie;e!.s  e:e)n.si.sts  eif  fnrthe!r  e:iile!ge)rie!s 
anel  the  feelleiwing  .SBA  smiill  hnsine!s.s 
size  slaneliirels.  The  e:atege)rie!.s  e»f  small 
hn.sine!.s.s  ])re)viele!is  with  annuiil  i’e!e;e!i|)t.s 
e)f  .$7  milliem  eir  le!.ss  e;e)nsist.s  eel:  {)ffie:e!.s 
eef  Dentists:  Offie:e!s  eef  Ohiie)pi'in:te)r.s: 
()ffie:e!.s  eef  Ojelemietri.sis:  Offie;e!.s  eef 
Mental  Health  Brae;titie)ne!is  (exe;e!i)t 
Fhysieiians):  ()ffie:es  eef  Bhy.sie:al. 
()e:e:upational  anel  .Spe!e!e;h  Therapists 
and  Anelieileegi.sts:  Offie:e.s  e)f  Peeeliatrists: 
()ffle:e!.s  of  All  ()lhe!r  Miseiellaneeens 
Health  Praeititieeners:  anel  Amhnlane:e! 
.Se!i'vie:e!.s.  The  e;ate!goiy  eef  .sue;h  pieevieleirs 
with  .SlO  millieen  eer  leess  in  annual 
leuieipts  e:een.si.sts  eef:  Offie:e!S  eef 
Physieiiiin.s  (e!xe;e!|et  Meental  Health 
.S]ee!e;iali.st.s):  Immily  Planning  Centers: 
Ontieatient  Mental  Heealth  anel 
.Snhstaneie  Alense  (ieenters:  Heeiillh 
Mainle!nane;e!  Orgiinizatieen  Meeelieiiil 
C.enteis:  l''ie!e!.staneling  Amhulateeiy 
.Sm'gie:al  anel  Emerge!ne:v  (ienleeis:  All 
Otheer  Outpatient  (kne!  (ieenteers,  Bleeeeel 
anel  Oigiin  Biinks:  anel  All  Otheer 
Miseieellaneuens  Amlenhiteeiy  Heealth  Ciiiee 
.Servie:e!.s.  'I’liee  eeateegeery  eef  sne:h  preevieleeis 
with  Si 8. .'5  millieen  eer  leess  in  annuiil 
I’eeeeeeipl.s  e:eensi.sl.s  eef:  Meeelieeal 
Laheerateeries:  Diagneestie:  Imaging 
(ientei's:  anel  Heemee  Heealth  (iare 
.Seervieees.  The  eeateegeei'v  eef  Amhnlateerv 


Heeiilth  Ciiree  .Seervieeees  jeieevieleers  with 
S84..'5  millieen  eer  less  in  imnuiil  reeeeeeipts 
eeeensists  eef  Kielnev  Diiilysis  Centers.  Peer 
iill  eef  theese  Amhnliiteery  Heealth  (iaree 
.Seervieeee  Pieevieleeis.  eeensus  eliita  inelieeatee 
thiit  thei'e  ai'e  a  eieemhineeel  teetiil  eef 
8(58.148  firms  thiil  ee]ee!i'iile!el  feei  iill  eef 
2002.  Of  these.  8.'5(5.820  hael  leeeeeijels  leer 
lliiit  yeear  eef  lee.ss  than  .$.'5  millieen.  In 
aelelitieen.  iin  aelelitieeiiiil  (5.408  firms  hiiel 
iinnual  I’eeeieipts  eef  S.'i  millieen  tee  .$0.00 
millieen:  anel  adelitieenal  8.887  firms  hael 
reeeieeipts  eef  SlO  million  tee  S24.00 
millieen:  anel  an  aelelitieenal  8(5.'5  hiiel 
I'euieiiets  eef  S2.'5  millieen  tee  .S40.00 
millieen.  We:  Iheeieefeere!  eestimale!  that 
virtually  all  Amhulateery  Heealth  (iai’e! 
.Se!rvie;e!.s  preevieleeis  aree  small,  given 
.SBA's  size!  eeatogeeriees.  Wee  neelee, 
heeweeveer,  that  eeur  rulees  affeeeit  neen-]ereefit 
anel  ]euhlic  heealth  e:are!  preevieleers.  anel 
many  eef  thee  jerovieleers  neeteeel  aheeve: 
weeuld  met  leee  eeeensieleereeel  "puhlie:"  eer 
"neeu-preefit.” 

818.  Thee  hreeael  eeateegeerv  eef  Heesjeitals 
eieensists  eef  thee  feelleewing  e:ate!geerie!s, 
with  an  .SBA  small  husineess  sizee 
.stiineliirel  eef  annual  ixeeieeijets  eef  $84. ,'5 
millieen  eer  leess:  (ieiiieenil  Meeelieeal  iinel 
.Surgie:al  lleespitals,  P.sye:hiiitrie:  anel 
.Suhstime:e!  Ahicsee  lleespitiils:  anel 
.S]i(!e:iiilly  (Exeieept  Psye:hiatrie:  anel 
.Siihstane.e!  Ahicsee)  Heesjeitals.  Peer  thee.see 
heealth  eearee  jereivieleers.  eieensns  elata 
inelieiiilee  that  tlueree  is  a  eeeemhineeel  teetiil 
eef  8,800  firms  that  eejeeerateeel  feer  all  eef 
2002.  eef  whie:h  l.(i,'51  hael  reeveiiiuees  eef 
lee.ss  than  S2.'5  millieen,  anel  an  aelelitieenal 
(527  firms  hael  annual  reeeieeijets  eef  .$2.'5 
millieen  lee  .S40.00  millieen.  Wee  theereefeeree 
eestimatee  thiit  most  Ho.s|eitiil.s  aree  small, 
giveen  .SBA’s  sizee  cateegeeriees. 

814.  Thee  hreeiiel  e:ateegory  eef  Nursing 
anel  Reesieleential  Caree  Fae:ilitiees  eeonsi.sts, 
inter  (din.  of  thee  cateegeerv  eef  .Skilleeel 
Nursing  Faeeilitiees.  with  a  small  husineess 
sizee  stanelarel  eef  annual  reeeeeiijets  eef  SI  8. .'5 
millieen  eer  leess.  Feer  theesee  husinte.ssees. 
eeeensus  elata  inelieeatee  that  tlueree  weeree  a 
teetiil  eef  1(5.470  firms  that  eejeeerateeel  feer  all 
eef  2002.  All  eef  theesee  firms  hael  annual 
reeeeeeijets  eef  heeleew  Si  millieen.  Wee 
theereefeeree  eestinuitee  thiit  .sue:h  firms  aree 
sniiill.  giveen  .SBA’s  sizee  stanelarel. 

81. '5.  'riu!  hreeiiel  cateegeerv  eef  .Seee:iiil 
y\.ssi.stime:e!  e:eensi.sls,  inter  (din.  eef  thee 
e:iite!geerv  eef  Emeergeeneiy  anel  Otheer  Reelieef 
.Seervieiees.  with  a  smiill  husineess  sizee 
.stiineliirel  eef  iinnual  reeeeeeijets  eef  S7 
millieen  eer  leess.  (‘’eer  thee.see  heeiilth  eeiiree 
jereevieleers,  eeeinsns  elatii  inelieeiitee  thiit 
tlueree  weeree  a  teetiil  eef  .'5.'5  firms  that 
eijeeeniteeel  feer  all  eef  2002.  All  eef  thee.see 
firms  hael  annual  reeeeeeijels  eef  heeleew  SI 
millieen.  Wee  theereefeeree  eestinuitee  that  all 
sue:h  firms  iiree  small,  giveen  .SBA’s  sizee 
.stanelarel. 
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ii.  I’rovidcrs  of 'rcilocoiniminications 
and  Otlior  Services 

a.  'rcilecommunications  Service 
Providers 

31(1.  Wired  Telecoininiinicdtioiis 
(idiriers.  The  SBA  lias  dcn'elopcul  a 
small  business  size  standard  for  Wired 
Tel(!coninumications  (iarriers.  \vhic:h 
consists  of  all  such  coin])anies  having 
1..'i()()  or  fewer  emi)lovees.  According  to 
(i(!nsus  Bureau  data  for  2007.  there  W(;r{; 
a  total  of  3.188  firms  in  this  categorv 
that  operated  for  the  entire  vtiar.  Of  this 
total.  3144  firms  em])lov(!d  000  or  fewer 
employees,  and  44  firms  employed  1000 
em])lovees  or  more.  Thus,  under  this 
size  standard,  the  majority  of  firms  can 
he  considerecl  small  entities  that  mav  he 
affec:ted  by  rules  ado])led  pursuant  to 
this  Order. 

317.  Incumbent  Loc(d  Exchenge 
Odiriers  (LEOs).  Neither  the  (Commission 
nor  the  SBA  has  develoj)ed  a  size 
standard  for  small  businesses 
sp(!cifically  applicable  to  local  exchange 
services.  The  closest  applicable  size 
.standard  under  SBA  rules  is  for  Winul 
Telecommunications  (Carriers.  Under 
that  size  standard,  such  a  business  is 
small  if  it  has  1  ..'100  or  fewer  emplovties. 
According  to  (Commi.ssion  data.  1.307 
carri(!rs  njjiorted  that  they  wen; 
inenmhent  local  exchange  s(;rvice 
providers.  Of  th(;se  carri(;rs.  an 
estimated  1.000  have  l..'i00  or  fewer 
emi)loyees  and  301  have  more  than 
T.'IOO  (;m])loyees.  CConseciuently.  the 
(Commission  estimates  that  most 
])rovi{lers  of  local  exchange  service  are 
small  entities  that  may  h(;  affect(;d  hv 
rules  adopted  pursuant  to  this  Order. 

318.  We  have  inchid{;(l  small 
incumbent  BFCs  in  this  ])r(;.sent  RFA 
analysis.  A  “small  business"  under  the 
RFA  is  om;  that,  inter  (din.  meets  the 
pertinent  small  business  size  standard 
(e.g..  a  telephone  communications 
business  having  1..'100  or  fewer 
employees),  and  “is  not  dominant  in  its 
field  of  operation.”  The  SBA's  Office  of 
Advoca{:y  {xmtends  that,  for  RFA 
purpo.ses.  small  incumbent  LECs  are  not 
dominant  in  their  field  of  o]M;ration 
because  any  such  dominance  is  not 
“national”  in  .sco])e.  We  have  therefore 
included  small  incuml){;nt  EfCCs  in  this 
RFA  analvsis.  although  we  emphasize 
that  this  RFA  action  has  no  effect  on 
(Commission  analvses  and 
d(;terminations  in  other.  non-RFA 
contexts. 

319.  (Comi)etitiv(;  Bocal  Exchange 
(Carriers  (competitive  BECCs). 
(Competitive  Access  Providers  ((CAPs). 
Shared-Tenant  Service  Providers,  and 
Other  Local  Service  Providers.  Neither 
the  (Commission  nor  the  SBA  has 
develo])ed  a  small  business  size 


standard  specifically  for  these  service 
providers.  The  closest  a])])licahle  size; 
standard  un(l(;r  .SBA  rules  is  for  Wir(;d 
Telecommunications  (Carriers.  Und(;r 
that  size  standard,  such  a  business  is 
small  if  it  has  1 .500  or  fewer  (;mploy(;(;s. 
According  to  (Commission  data.  1.442 
carriers  rei)orte(l  that  they  wen;  engaged 
in  tlu;  ])rovi.sion  of  either  com])etitiv{; 
local  exchange;  s(;rvices  or  comp(;titive 
acc(;ss  provider  services.  Of  these 
carriers,  an  e.stimated  1.250  have;  1.500 
e)r  fewer  e;m])le)ye;e;.s  emel  180  luive  meere; 
than  1.500  em])loye;e;s.  In  adelitie)n.  17 
exirriers  lueve;  re;])e)rteel  that  the;y  are; 
.Share;el-Te;nant  .Serviex;  Prendelers.  anel 
all  17  are  e;stimateel  to  have  1.500  e)r 
fewer  employe;e;.s.  In  aelelition.  72 
cierrie;rs  have  repe)rted  that  they  are; 

Other  Loe;al  Se;rvice  Pre)viders.  Of  the;.se 
72  e:arrie;r.s.  an  e;stimate;d  70  have  1.500 
e)r  fe;we;r  em])loyee.s  iinel  twe;  have  me)re 
than  1.500  e;mploye;e;s.  (Ce)nse;(]ue;ntly. 
the  (Ce)mmis.sion  e;stimate;s  that  me)st 
pre)viele;r.s  e)f  e:om])e;titive  le)e;al  exe:hange; 
.se;rvie:e;.  exuupetitive;  cie;ce;ss  |)re)viele;r.s. 
.Shareel-Tenant  .Se;rvie:e;  Preevielers.  anel 
Othe;r  Le)e:al  .Se;rvie;e;  Pre)viele;rs  ;ire  snuill 
e;ntitie;.s  tluit  nuiy  he;  <iffe;e:teel  by  redes 
<iele)])te;el  jemsucent  tee  this  Order. 

320.  Interexcluinge  Oarriers.  Neither 
the;  (Ce)nunissie)n  neer  the;  .SBA  bees 
de;ve;le)pe;el  :i  size  st.eneiaiel  leer  small 
l)eisine;.sse;s  s|)e;e:ifie:ally  <ipplie:ahle;  te; 
inte;i'e;xe;hange;  .se;rvie:e;s.  The;  e:le)se;.st 
ii])|)lie:ahle;  size;  stanelaiel  unele;r  .SBA 
rule;s  is  fea-  Wireel  Te;le;e:e)nununie;atie)n.s 
(Cairiei's.  Uneler  tluit  size  stanelaiel.  sue:h 
a  business  is  snuill  if  it  has  1.500  eir 
fewer  enijileiyeeis.  Aeicoreling  to 
(Commission  elata.  359  e;ompanie;.s 
re;])e)rte;d  that  their  ])rinuiry 
teleeionununieiatieins  serviex;  ae:tivity  was 
tlu;  preivisiem  of  int(;rexchange  .service;s. 
Of  tlu;se  e:ompanies.  an  (;stimate;el  317 
have  1.500  eir  fewer  e;m|)loye;(;s  anel  42 
have;  more  than  1.500  emple)ye;e;s. 
Conseejiiently.  the  Ceunmi.ssiein 
estimates  that  the  majority  eif 
interexchange;  service  ])re)viele;r.s  are 
small  e;ntitie;s  that  may  he  affe;e:ted  by 
rules  aelopte;el  pursuant  to  this  Order. 

321.  Wireless  Teleconnnnnicdtions 
Odiriers  (except  Satellite}.  .Sine:e;  2007. 
the;  .SBA  has  reexignizeel  wire;le;ss  firms 
within  this  new.  lireiael.  e;e:one)mic: 
e:ensus  e:ate;ge)rv.  Prieir  tei  that  time.  sue;h 
firms  we;re;  within  the;  ne)w-suj)e;rse;ele;el 
e:ate;gorie;.s  of  “Paging”  anel  “(Ce;lhilar  iinel 
Otheir  Wirele;.ss  Te;le;e;e)nununie;iitie)ns.“ 
Unele;r  the;  present  anel  prieir  cate;gorie;s. 
the;  .SBA  has  ele;eme;el  a  wire;le;ss  hnsine;ss 
tei  he;  small  if  it  has  1 .500  eir  fe;we;r 
e;mple)ye;e;s.  Feir  this  e:ate;ge)rv.  census 
elata  for  2007  shenv  that  tliere  we;re;  1.383 
firms  tluit  operateel  feir  the;  entire  y(;ar. 

Of  this  total.  1.3(i8  firms  emjileiyeel  999 
eir  fewer  eniploye;e;.s  anel  15  empleiyecl 
1000  e;mployee;s  eir  more;.  Similarly. 


ae:ceireling  tei  Commissiein  data.  413 
e:arriers  rejieirteel  that  the;y  were  engageiel 
in  the;  preivisiein  eif  wire;le;.ss  te;le;pheinv. 
inchieling  e:e;lhilar  servieie.  Per.seinal 
(Ceinummicatieins  .Se;rvie;e;  {P(C.S).  anel 
.Spe;e:ialize;el  Meiliile;  R.ieiiei  (.SMR) 
Te;le;]iheinv  .se;rvice;.s.  Of  the;.se.  an 
e;stimateel  2(il  have;  1.500  eir  fewer 
eimpleiyeies  anel  152  have;  ineire  thiin 
1.500  e;m|ileive;e;s.  (Ceinse;(iue;ntly.  the; 
(Ceimmission  (;stiniate;s  that 
appreixinuitely  half  or  ineire  eif  these; 
firms  can  he  e;ein.siele;re;el  small.  Thus, 
using  available  elata.  we;  e;stimate  that 
the;  majeirity  eif  wireless  firms  can  he 
exinsielereel  small  entities  that  mav  he; 
aff(;e:ted  by  the  rule;s  aelei]ite;el  pursuant 
to  this  Order. 

322.  Wireless  Telephonv.  Wireless 
telephony  inchules  e:e;llular.  pe;rsonal 
e:einummie:atieins  servie;es.  anel 
speeualized  mobile  raelio  telephony 
carriers.  As  neite;d.  the;  .SBA  has 
(leveleipeel  a  small  liusine;.ss  size 
.stanelarel  feir  Wire;le;ss 
Telee:einununie;ations  (Carrieirs  (exe:e;]it 
.Satellite).  Under  the;  .SBA  small  business 
size  stanelarel.  a  liusine.ss  is  small  if  it 
has  1 .500  or  fewer  e;mpleive;e;.s. 

Aeiceireling  tei  the  2008  Trends  Ueport. 
434  exirrieirs  reporteel  that  the;v  were; 
e;ngage;el  in  wire;le;ss  teleiiheiny.  Of  the;.se;. 
;m  e;stimate;ei  222  luive  1,500  eir  fewer 
e;mpleive;e;s  anel  212  have;  meire;  tlum 
1.500  e;mpleiye;e;s.  We;  luive;  e;stinuile;el 
tluit  222  eif  these  are;  small  uneleir  the; 
.SBA  snuill  business  size;  stanelarel. 

323.  Satellite  Teleconnnnnicdtions 
and  All  Other  Teleconnnnnicdtions. 
.Sine:e;  2007.  the;  .SBA  has  re;e:eignize;et 
.sate;llite;  firms  within  this  revi.seel 
e:ate;gorv,  with  ;i  small  liusine;.s.s  size; 
stiinelarel  eif  .Si  5  milliein.  The  ineist 
exirrent  (Census  Bureau  elata  iire  freim  the 
eiceineimic  census  eif  2007,  anel  we;  will 
use;  theise;  figures  tei  gauge  the; 
prevalence  of  small  liusin(;ss(;s  in  this 
exitegory.  Those  size  stanelarels  are;  feir 
the  two  census  e:ate;geiries  of  “.Satellite; 
Telecouuuuuie:atieius”  auel  “Other 
Te;le;e:eiuuuunie:atieins.“  Uneler  the; 
“.Satellite  Te;le;e:eimmunications” 
cat(;gorv.  a  liusine.ss  is  ceinsielereel  small 
if  it  hael  $15  million  eir  less  in  average 
iinnual  ree;eipts.  Under  the  “Other 
Te;lee:einununie;atieins”  e;ate;geiry,  a 
tinsineiss  is  e:einsiele;re;el  smedl  if  it  hael 
.$25  milliein  or  le.ss  in  average  annual 
re;e;e;ipt.s. 

324.  The;  first  e:€ite;geirv  of  .Siitellite; 
'rele;e:einummie:atieins  “e;omprise;s 
e;stalilishme;nts  jirimarily  engageel  in 
preivieling  ]ieiint-tei-]ioint 
te;le;e:einununie:atieins  .services  tei  either 
eistalilishments  in  the 
te;le;e:einnmmie:atieins  anel  lireiaelexisting 
inehistrieis  by  feirwareling  anel  ree:e;iving 
eximmunicatieins  signals  via  a  .system  eif 
satellites  or  re.selling  .satellite 
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toloconiiminicalions.”  Iu)r  this  (:at(!gorv, 
(aaisus  Bureau  data  for  2007  show  tliat 
there  w(!re  a  total  of  .'112  tiriiis  that 
operated  for  the  entire  year.  Of  this 
t<)tal.  4(14  linns  had  annual  receipts  of 
under  .SI 0  million,  and  18  firms  had 
receipts  of  SlO  million  to  S24.U‘)‘).U‘)n. 
Oonse(|iumtlv.  we  e.stimate  that  the 
majority  of  .Sat(;llite 
'relecomimmications  firms  are  small 
entities  that  might  he  affected  hv  rules 
adoptml  pursuant  to  this  Ovdm'. 

32.'i.  The  second  category  of  Otlun' 
Telecommunications  “primarily 
engaged  in  providing  .S])ecialized 
teleconmnmications  services,  such  as 
.satellite  tracking,  communications 
telemetry,  and  radar  station  operation. 
This  indnstrv  also  includes 
estahlishments  primarily  engaged  in 
providing  satellite  terminal  stations  and 
associated  faciliti(^s  commcted  with  one 
or  more  terrestrial  systems  and  capable 
of  transmitting  telecommunications  to. 
and  receiving  telecommunications  from, 
satellite  systems.  Estahlishments 
providing  Internet  services  or  voice  over 
Internet  protocol  (YolB)  .services  via 
client-snpplicul  tehicommunications 
connections  are  akso  included  in  this 
industry.”  For  this  category,  (’.ensus 
Buriian  data  for  2007  show  that  there 
were  a  total  of  2.883  firms  that  operated 
for  tlu!  entire  year.  Of  this  total.  2.340 
firms  had  annual  receipts  of  under  .S2.'j 
million,  (iou-secpientlv.  we  estimate  that 
the  majority  of  Other 
Telecommunications  firms  are  small 
entities  that  might  he  affected  hv  our 
action. 

1).  Internet  .Service  Providers 

320.  InUu'ind  Savins  Pro\’i(l(^rs.  .Since 
2007.  these  services  have  been  defined 
within  the  broad  economic  census 
category  of  Wired  'relecomimmications 
Carriers;  that  categorv  is  defined  as 
follows:  "This  indu.stry  coiujirises 
establishments  primarilv  engaged  in 
ojierating  and/or  providing  access  to 
transmi.ssion  facilities  and  infrastructure 
that  they  own  and/or  lea.se  for  the 
transmission  of  voice,  data,  text,  sound, 
and  video  using  wired 
telecommunications  networks. 
Transmission  facilities  may  he  ha.sed  on 
a  single  technology  or  a  combination  of 
technologies.”  The  .SBA  has  developed 
a  small  business  size  standard  of  l,.'i()() 
or  fewer  enijiloyees.  According  to 
Census  Bureau  data  from  2007.  there 
were  3.188  firms  in  this  categorv.  total, 
that  o])erated  for  the  entire  year.  Of  this 
total,  3,144  firms  had  employment  of 
!)0‘)  or  fewer  enpiloyees.  and  44  firms 
had  employment  of  1000  employees  or 
more,  (ionseipiently,  we  estimate  that 
the  majority  of  these  firms  are  small 


entities  that  may  he  affected  hv  rules 
adopted  pursuant  to  this  Order. 

[V2.7.  Data  I^roccssing,  Hosting,  and 
Ihdatad  Services,  luitities  in  this 
category  "luimarily  *  *  *  ])rovid|e| 
infrastructure  for  ho.sting  or  data 
])roce.ssing  services.”  'flie  ,SBA  has 
developed  a  small  business  size 
standard  for  this  category;  that  size 
standard  is  .S2.')  million  or  less  in 
average  annual  recei])ts.  According  to 
(iensiis  Bureau  data  for  2007,  there  were; 
8.0(i0  firms  in  this  category  that 
operatcid  for  the  entire  year.  Of  llunse. 
7.744  had  annual  r(!cei])t.s  of  under 
.$24,090,000.  (ionsetjnently,  we  estimati; 
that  the  majority  of  these  firms  are  small 
entities  that  may  he  affected  hv  rules 
adopted  jmrsuant  to  this  Order. 

328.  All  Other  Information  Seiviees. 
The  Census  Bununi  defines  this  industry 
as  including  “estahlishments  primarily 
engaged  in  providing  other  information 
services  (exce])t  news  syndicates, 
libraries,  archives,  Internet  publishing 
and  broadcasting,  and  Web  search 
l)ortal.s).”  Our  action  pertains  to 
interconnect (mI  VoIP  scnvices.  which 
could  he  provided  hv  (mtities  that 
provide  other  services  such  as  (anail. 
online  gaming.  w(;h  browsing,  \  i(h!o 
conferencing,  instant  messaging,  and 
oth(!r,  similar  IP-tmahhal  sin  vices.  The 
SBA  has  d(!V(;lop(!d  a  small  business 
size  standard  for  this  categorv;  that  size 
standard  is  .S7.()  million  or  less  in 
av(!rag(!  annual  r(!cei])t.s.  According  to 
(icuisus  Bureau  data  for  2()U7,  there  w(;r(! 
387  firms  in  this  cat(!gory  that  ojxaatcul 
for  the  (iiitirci  vtnir.  Of  these,  334  had 
annual  receipts  of  under  .S.'l.O  million, 
and  an  additional  11  firms  had  r(K:ei])1.s 
of  hetw(!en  .S.'i  million  and  SO. 009, 000. 
C.on.secpiently.  we  estimate  that  the 
majority  ofthe.se  firms  are  small  entities 
that  may  ht;  affected  by  rules  adopted 
])ur.suant  to  this  Order. 

c.  Vendors  and  Ecpnpment 
Manufacturers 

320.  Vendors  for  Infrastrnetnre 
Development  or  “Network  Bnildont" 
Construction.  The  Commission  has  not 
developed  a  small  business  sizes 
standard  specifically  directed  toward 
manufacturers  of  netwesrk  facilities.  The 
closest  a])plicahle  definition  of  a  small 
(sntity  are  the  size  standards  under  the 
.SBA  rules  ap])lical)l(i  to  maiudacturers 
of  "Radio  and  Tehsvision  Broadcasting 
and  (k)nmumications  Eepiipment”  (RTB) 
and  “Otlusr  ('.onummications 
E(]ui|)ment.” 

330.  Telephone  Apparatus 
Manufacturing,  fhe  Cesnsns  Bunsan 
defines  this  category  as  follows:  “This 
industry  comprises  estahlishments 
primarily  engaged  in  manufacturing 
wire  tele])hone  and  data 


communications  eepiipment.  These 
products  may  he  standalone  or  hoard- 
level  comjjonents  of  a  larger  system. 
I'ixaiuples  of  i)roducts  made  by  these; 
estahlishments  are  central  office 
switching  eepiipment,  cordle.ss 
telephon(;s  (except  cellular),  PBX 
e(|ui])ment,  tele])hones.  telephone 
answering  machines.  LAN  modeaus, 
multi-user  modems,  and  other  data 
communications  (;(iui])ment,  such  as 
hrielges.  routers,  and  gateways.”  The 
.SBA  has  develo])ed  a  small  business 
size;  standard  for  Tele])hon(;  A])i)aratu.s 
Manufacturing,  which  is:  All  such  firms 
having  l.OOO  or  fewer  em])loyee,s. 
Acceerding  to  ('.ensus  Bureau  data  for 
2002.  there  were  a  total  of  .118 
establishments  in  this  category  that 
o])erated  for  the  entire  year.  Of  this 
total,  .'ll!  had  employment  of  under 
1.000,  and  an  additional  7  had 
(;mployment  t)f  1,000  to  2,409.  Thus, 
under  this  sizi;  .standard,  the  majority  of 
firms  can  he  considered  small. 

331.  liadio  and  Television 
Broadcasting  and  Wireless 
Communications  Eciuipment 
Manufacturing.  The  (iensns  Bureau 
defines  this  category  as  follows:  "This 
indnstrv  comjjrises  e.stahlishments 
l)rimarily  engaged  in  manufacturing 
radio  and  television  hroadca.st  and 
wireless  communications  e(juij)ment. 
I'ixamples  of  i)roduct.s  made  hv  these 
establishments  are:  'rransmitting  and 
receiving  ant(;nnas.  cable  television 
equipment,  Ol’.S  (;(]ui])ment,  ])agers. 
cellular  ])hon(;s.  mobile 
communications  eepupment.  and  radio 
and  television  studio  and  broadcasting 
e(|ui])m(;nt."  'fhe  SBA  has  develop(;d  a 
small  business  size  standard  for  Radio 
and  Television  Broadcasting  and 
Wireless  (k)mnumication.s  Equiiuueut 
Manufacturing,  which  is:  All  such  firms 
having  7.')0  or  fewer  employees. 
According  to  Census  Bureau  data  for 
2002,  there  were  a  total  of  1.041 
establishments  in  this  categorv  that 
operated  for  the  entin;  year.  Of  this 
total.  1.010  had  employment  of  under 
.100,  and  an  additional  13  had 
employment  of  .'iOO  to  000.  Thus,  under 
this  size  standard,  the  majority  of  firms 
can  h(;  considered  small. 

332.  Other  Communications 
Equipment  Manufacturing,  'flu;  Ciensns 
Bureau  defines  this  category  as  follows: 
“This  industry  compri.ses 
estahlishments  ))rimarilv  engaged  in 
manufacturing  communications 
e(]uipment  (except  tele])hone  aj)paratus. 
and  radio  and  t(;levision  broadcast,  and 
wireless  communications  (;(]nipment)." 
The  .SBA  has  developed  a  .small 
business  size  standard  for  Other 
CkHumunications  Equi])m{;nt 
Manufacturing,  which  is:  All  such  firms 
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having  750  or  lower  oinploycios. 

According  to  Cicaisus  Buniau  data  for 
2002,  then!  wore  a  total  of  r)03 
ostahlislunonts  in  this  category  that 
oj)erated  for  the  entire  year.  Of  this 
total,  4?)3  had  (!m|)loynient  of  under 
.^)00,  and  an  additional  7  had 
einploynuMit  of  .'iOO  to  'I'hns,  under 
this  size  standard,  tlie  majority  of  firms 
can  1)0  considered  small. 

4.  I)escri])tion  of  Brojectcul  Reporting. 
Recordkeeping,  and  Other  (iompliance 
Re(|nirements  for  Small  Entities 

333.  The  reporting  and  recordkeeping 
recjiiirements  in  this  O/f/erconld  have 
an  impact  on  l)oth  .small  and  large 
entities.  However,  even  though  the 
impact  may  he  more  financially 
hurdensome  for  smaller  entities,  the 
Oommission  helieves  the  impact  of  such 
nupiirements  is  outweighed  by  the 
benefit  of  providing  the  additional 
sn])])ort  necessary  to  make  hroadljand 
available  for  HCFs  to  ])rovide  health 
care  to  rural  and  remote  areas,  and  to 
make  broadband  rates  for  public  and 
non-profit  HOBs  lower.  Further,  these 
re(|nirements  are  necessary  to  ensure 
that  the  statutory  goals  of  section  254  of 
the  Telecommunications  Ac:t  of  IdtHi  arc 
met  without  waste,  fraud,  or  abuse. 

334.  Hligihilitv  Datannindtion.  lu)r 
each  IKIF  listed.  ap))licants  will  he 
recpured  to  provide  the  IKiF’s  address 
and  c;ontact  information:  identify  the 
eligible  HCP  type:  j)rovide  an  address 
for  each  physic:al  loc:ation  that  will 
receive  sn])])orted  connec:tivity:  provide 
a  l)rief  explanation  for  why  the  IKiF  is 
eligible  under  the  Act  and  the 
(lommi.ssion's  rides  and  orders:  and 
certify  to  the  accuracv  of  this 
information  under  ])enah y  of  |)erjury. 

33.').  Cionsortium  Leaders  should 
obtain  .snp])orting  information  and/or 
documents  to  sni)port  eligibility  for 
each  H(fF  when  they  collect  L(3As. 
(ionsortinm  a])plicants  must  also  submit 
documentation  regarding  network 
planning  as  |)art  of  the  ap])lication 
l)rocess.  although  the  Commission  will 
monitor  experience  under  the  new  rule, 
and  may  make  adjustments  in  the 
future,  if  necessary,  to  ensure  that  this 
reipurement  is  minimally  hurdensome 
while  creating  ap])ropriate  incentives 
for  a])])licants  to  make  thoughtful,  cost- 
effective  purchases.  Applicants  in  the 
1  lealthcare  Connect  Fund  are  not 
reipured  to  submit  technology  plans 
with  their  reipiests  for  service,  hut  the 
(iommi.ssion  may  re-evaluate  this 
decision  in  the  future  ha.sed  on 
exi)erience  with  the  new  program. 

338.  Process  for  initiating  conipotitiva 
bidding  for  nHjnestod  sarvices. 
A])plicants  must  develo])  aj)propriate 
evaluation  criteria  for  selecting  the 


winning  hid  hoforo  submitting  a  reipiest 
for  services  to  IISAC  to  initiate 
competitive  bidding.  The  evaluation 
criteria  should  he  based  on  the 
(Commission’s  definition  of  “cost- 
effective.”  and  include  the  most 
imi)ortant  criteria  needed  to  i)rovide 
health  care,  as  determined  hv  the 
apj)licant.  y\])plicants  should  also  begin 
to  identify  possible  sources  for  the  3.') 
pei'cent  of  undisconnted  costs. 

337.  Applicants  subject  to  competitive 
bidding  nm.st  submit  new  f’CC  Form  481 
and  sn])])orting  documentation  to  the 
llniver.sal  Service  Admini.strative 
(Company  (USAC).  On  Form  4()1. 
a])j)licants  must  ])rovide  basic 
information  regarding  the  H(CF(s)  on  the 
application  (including  contact 
information  for  potential  bidders):  a 
brief  description  of  the  desired  .services: 
and  certifications  designed  to  ensure 
compliance  with  ])rogram  rules  and 
minimize  wa.ste,  fraud,  and  abuse. 

338.  Aj)plicants  mn.st  .snj)])lement 
their  F’orm  481  with  a  Reipiest  for 
Fro])o,sals  (RFF)  on  lISAfC's  Web  site  in 
the  following  instances:  (1)  (Consortium 
a])|)lications  that  .seek  more  than 

.$1  ()().()()()  in  ])rogram  support  in  a 
funding  year:  (2)  ap])licants  who  are 
reiinired  to  issue  an  Rk’F  under 
applicable  state  or  local  |)rocurement 
rules  or  regulations:  and  (3)  consortium 
applications  that  seek  .su])port  for 
infrastructure  (/.e.  IKCF-owned  facilities) 
as  well  as  servic.es.  In  addition,  any 
a])plicant  is  free  to  ])ost  an  RF’F. 

338.  Apj)licants  akso  are  required  to 
submit  the  following  documents,  which 
will  not  he  publicly  i)o.sted  by  IISA(C. 

340.  Form  4()Y1.  A])|)licants  should 
submit  Imriu  480  to  certify  to  the 
eligibility  of  HCF(.s)  listed  on  the 
aj)plication,  if  they  have  not  i)revionslv 
done  so. 

341.  Lottors  of  Agoncv  for  (Jonsortiinn 
Applicants.  (Consortium  applicants 
should  submit  letters  of  agency 
demon.strating  that  the  (Consortium 
Leader  is  authorized  to  submit  Forms 
480,  481,  and  482.  as  applicable, 
including  reipiired  certifications  and 
any  su])])orting  materials,  on  behalf  of 
each  participating  IKCF  in  the 
con.sortinm. 

342.  Declaration  of  As.sistanc.'c.  As  in 
the  Filot  Frogram,  all  a])])licant.s  most 
identifv,  through  a  Declaration  of 
Assistance,  any  consultants,  service 
])roviders,  or  any  other  outside  ex|)erts. 
whether  j)aid  or  unpaid,  who  aided  in 
the  pre])aration  of  their  applications. 
The  Declaration  of  A.ssistance  must  he 
filed  with  the  Form  481.  Identifying 
these  consultants  and  outside  experts 
facilitates  the  ability  of  USA(C.  the 
(Commission,  and  law  enforcement 
officials  to  identify  and  prosecute 


individuals  who  mav  seek  to  defraud 
the  |)rogram  or  engage  in  other  illegal 
acts.  To  ensure  ])articij)aut.s  com])ly 
with  the  com|)etitive  bidding 
reipurements,  they  mn.st  disi:lo.se  all  of 
the  ty])e.s  of  relationshi])s  ex])lained 
above. 

343.  Finally,  all  a])plicants  subject  to 
competitive  bidding  mn.st  certify  to 
U.SACC  that  the  .services  and/or 
infrastructure  selected  are.  to  the  best  of 
the  applicant's  knowledge,  the  most 
cost-effective  option  available. 

Applicants  mn.st  submit  doi:nmentation 
to  IJSA(C  to  suj)])ort  their  certifications, 
including  a  copy  of  each  hid  received 
(winning,  losing,  and  disipialified),  the 
hid  evaluation  criteria,  and  any  other 
related  documents,  such  as  hid 
evaluation  sheets:  a  li.st  of  j)eo])le  who 
evaluated  bids  (along  with  their  title/ 
role/relationshij)  to  the  applicant 
organization):  memos,  hoard  minutes,  or 
similar  documents  related  to  the  vendor 
selectiou/award:  co])ies  of  notices  to 
winners:  and  any  correspondence  with 
service  providers  during  the  bidding/ 
evaluation/award  phase  of  the  piocess. 
Bid  evaluation  documents  need  not  he 
in  a  certain  format,  hut  the  level  of 
documentation  should  he  ai)})ropriate 
for  the  scale  and  scope  of  the  servii:es 
for  which  support  is  reipiested. 

344.  licporting  IbHjinrcincnts.  Data 
from  ])articipant.s  and  IISAC,  are 
essential  to  the  Commi.ssion's  ahilitv  to 
evaluate  whether  the  ])rogram  is 
meeting  its  ])erformance  goals,  and  to 
measure  progress  toward  meeting  tho.se 
goals.  In  the  Healthcare  Connect 
Frogram.  each  consortium  lead  entity 
must  file  an  annual  report  with  IISAC 
on  or  before  )nly  30  for  the  preceding 
funding  year  (i.c.,  )uly  1  through  and 
including  June  30).  Individual  HCF 
aj)plicant.s  do  not  have  to  fine  annual 
reports,  however. 

34.').  Hecordkcc}}ing.  Consistent  with 
.'54. 81 0(a).  (h).  and  (d)  of  the 
(A)mmi.ssion’s  current  rules,  partici])ant.s 
and  service  providers  in  the  Healthcare 
Connect  Fund  must  maintain  certain 
documentation  related  to  the  ])nrcha.se 
and  deliverv  of  .services  funded  hv  the 
RHC  programs,  and  will  he  reipiired  to 
produce  these  records  n])on  request. 

348.  The  MPPM  also  jiroposed  to:  (1) 
clarify  that  the  documents  to  he  retained 
by  ])artici pants  and  service  i)rovider.s 
must  include  all  records  related  to  the 
|)artic.i])ant's  application  for.  recei|)t  of, 
and  delivery  of  discounted  services:  and 
(2)  amend  the  existing  rules  to  mandate 
that  service  providers,  upon  request, 
produce  the  records  kept  ])ursuant  to 
the  Commission's  recordkeeping 
requirement.  This  (In/er  adopts  rules 
consistent  with  these  pro])osals  to 
enable  the  Commi.ssion  and  IISAC  to 
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()l)tiiin  tin;  records  necessary  for 
effective  oversight  of  the  RlKi  programs. 

347.  (Airlificiiiions.  (^onsistcmt  with 

•‘>4.(>()3(l)j  and  .'>4.01  .'i(c)  of  tlie  current 

rules,  participants  in  IIk;  Healthcare 
(ionnect  Fund  must  ctatifv  under  oath 
to  coin|)liance  with  certain  program 
r(!(piir(!menls,  including  the 
rcupiinanents  to  sehict  the  most  cost- 
effective  hid  and  to  use  program  support 
.solely  lor  purposes  rea.sonahly  related  to 
the  provision  of  health  care  services  or 
instruction.  For  individual  IKiF 
applicants,  recpured  certifications  must 
be  provided  and  sigma!  by  an  officer  or 
director  of  the  H(]F.  or  other  authorized 
emiilovee  of  the  IKiP  (electronic 
signatunis  are  permitted).  For 
consortium  applicants,  an  officer, 
director,  or  other  authorized  employee 
of  the  Camsortium  Leader  must  sign  the 
naiuired  certifications. 

348.  X’andors  SPI\  lieqiiiivnwnt.  All 
vendors  participating  in  the  Hiadthcare 
Connect  Fund  must  obtain  a  .Service 
Provider  Identification  Numher  (SPIN) 
1)V  submitting  an  I’fXi  Form  4U8.  The 
.SPIN  is  a  nniipie  nnmher  assigned  to 
<!ach  service  provide!!'  by  II.SAC,  and 
.serves  as  U.SACr.s  tool  to  ensuri!  that 
support  is  directcid  to  the  corr(!ct  servic(! 
provider.  .SPlNs  must  he!  a.ssigiuid  heifon! 
II.SA(]  can  authorize!  su])j)e)rt  payments. 
'!’he!re!fe)re!.  all  .se!rvie:e!  preevielens 
submitting  hiels  te)  i)re)viele!  se!rvie:e!S  te) 
.se!le!e:te!el  partielpants  will  ne!e!el  te) 
e;e)mple!te!  anel  submit  a  l‘'e)rm  4‘)8  te) 
D.SAC  fe)r  revie!w  anel  approviil  if 
se!le!e;te!ei  by  a  partienpant  l)e!fe)re!  funeling 
e:e)mmitme!nt.s  e:an  be  maele. 

349.  Skiihui  Xhiising  I'acilitv  (SNF) 
Pilot .  .SNF  Pile)t  ap])lie;ants  must 
ele!me)nstrate!  he)W  pre)j)e)se!el 
partie:ipatie)n  e)f  .SNFs  will  impreeve  the 
e)ve!rall  ])re)visie)n  e)f  health  e:are!  hv 
e!ligil)le!  HCPs.  SNF  Pile)t  ap])lie:ants  anel 
partiedpants  must  submit  elata  e)n  a 
numbeir  of  variable's  (to  he!  eletermineiel 
by  the  Hureum  at  a  later  elate)  re!late!el  te) 
the!  breeaelhiinel  e;e)nne!e:tie)ns  su])])e)rte!el 
anel  their  he!alth  e;are!  uses,  se)  that  at  the 
e:e)ne:lusie)n  e)f  the  .SNF  Pile)t.  the! 
C.eemmissie)!!  e:an  use:  the  elata  giithereeel 
te)  ele!te!nnine!  he)w  te)  pre)e;e!e!el  with 
re!garel  te)  inedueiing  .SNFs  in  the 
Ce)mmissie)n's  heuilth  e::ire!  suppe)rt 
pre)gram.s  e)n  a  pe!rmane!nt  basis.  .SNF 
Pile)t  applie:ants  alse)  mu.st  e:e)mmit  te) 
re)l)ust  elata  geithering  anel  analysis,  anel 
te)  siihmissie)!!  e)fan  annual  re!|)e)rt. 
A|)plie:ants  mu.st  e!xplain  what  tvpe!s  e)f 
ehita  the!y  inte!nei  te)  gathe!r  anel  he)w  the!y 
inte!nei  te)  gathe!!'  that  elata.  At  the! 
c:one:ln.sie)n  e)f  the!  Pile)t.  |)artie:i pants 
mu.st  ele!me)nstrate  the!  he!alth  e;are!  e;e)st 
savings  anel/eer  impre)ve!el  epiality  e)f 
patient  e:are!  that  have  heu!!)  re)alize!el 
through  gre:ate:r  use:  e)f  breeaelhanei  te) 


l)re)vieie  te!le!me!efie:ine!  te)  tre!at  the 
re!sieie!nts  e)f  .SNf's. 

.Ste!ps  Taken  Te)  Minimize!  the: 
,Signifie:ant  Fe;e)ne)mie:  hni)ae;t  e)n  .Small 
IhititieKS,  anel  .Signifie:imt  Alte!rnative!s 
(’,e)nsiele!re!el 

3.')().  The:  FRFA  re!epiire!s  an  age!ne:y  te) 
elesea  ihe!  any  signifie:ant  alte!rnative!S  tliat 
it  has  e:e)nsielere!el  in  ele!ve!le)ping  its 
ii])])re)ae;h.  whiedi  mav  ineduele!  the 
fe)lle)wing  fe)ur  :ilte!rnative!.s  (:ime)ng 
e)the!rs):  “(1)  The  e!stal)lishme!nt  e)f 
eliffering  e:e)mpliane:e!  e)r  re!])e)rting 
reupiirements  e)r  timetahle^s  that  take:  inte) 
ae:e;e)unt  the  re!.se)nre:es  available  te)  small 
enlitie:s:  (2)  the  e;larifie:atie)n, 
e:e)n.se)lielatie)n.  e)r  simplifie;atie)n  e)f 
e;e)mpliane:e  anel  re!pe)rting  reKpiirements 
uneler  the  rule  feer  sue:h  small  e!ntitie!s: 

(3)  the  use:  e)f  ])e!rformane:e!  rathe:!’  th;i!i 
elesig!)  sta!ularels;  ;!!iel  (4)  an  e:xe!!n})tie)n 
fre)!n  e:e)ve!r<ige  of  the  rule.  e)r  ;i!iy  part 
theree)!.  fe)r  sue;h  .s!nall  entities.” 
Ae:e:e)relingly.  we  hiive  take:!)  the 
fe)lle)wi!ig  .ste!i)s  te)  enieiienize:  the:  ienpaed 
e)n  S!)iall  e!!ititie!S. 

3.d  l.  (ionsortiiiin  (ipi)ro(t(:h.  Ce)!isiste!!it 
with  snppeert  fre)!n  e:e)!n!ne!!ite!rs.  this 
Ore/e!/' aele)])ts  a  streaenlieieul  i!p])lie:;itie)!i 
pre)e:e!ss  th.it  laealitates  e;e)!ise)rtiu!n 
a])])lie;atie)!is,  whie:h  sheeulel  e!!ial)le!  IKd’s 
te)  file:  emniy  fenve:!’  ;ipplie:atie)!)s  a!iel  te) 
share  the  aehnieiistrative  e:e)sts  e)f  .ill 
.ispeuds  of  ])artie;i])atie)n  in  the  preigram. 
I'kie:!)  exinseirtinm  must  file  emlv  one 
ii])])lii;atie)n.  insteael  of  eiiedi  inelivielu.il 
HCP  filing  separate:  applieaitiems. 
A])plying  as  a  eieenseirtium  is  sinipler. 
e:he!i!per.  anel  meire:  edfiedent  feir  sm.ill 
IK'.Ps.  Uneler  the:  eamseirtium  ;ipj)re)ae:h 
aele)|)te!el  in  this  Order,  the:  e!xpe!n.se!s 
asseiea.iteel  with  planning  the  neetweirk. 
ai)|)lying  feir  funeling,  issuing  RFPs, 
e;e)ntrae;ting  with  .se!rvie;e  preevielers,  <mel 
inve)ie;ing  .ire  shareel  amemg  a  numher  of 
])roviele:rs.  'Phis  sheiulel  help  ensure  that 
a])])lie;ant.s,  inedueling  .sm.ill  entitieis.  will 
ne)t  be  eleiteareel  from  apjilving  ie)r 
su])|)e)rt  ehie  to  aehninistrative  hurelens. 

3.')2.  FUit-Uote  Discount.  In  oreler  to 
eincourage  partie;i])atie)n  in  the 
Heialtheaire  (Xmnect  Fnnel  anel  reilieve: 
])l<mning  nneairt.iinties  feir  smaller 
e!ntitie!s.  this  Ore/e)!' aele)])ts  a  flat-rate 
eliseanmt  e)f  (i!)  peireaint,  edearlv 
ieleintilying  the  lewel  eif  su])])e)!'t  th.it 
|)re)viele!!'.s  earn  reuisemablv  ex])e!e  t  tei 
reieaiive:.  Py  iieleijiting  a  flat-rate:  eliseienmt. 
the  (iemnnissiem  |)!'e)viele!S  :i  e  h:;!!'  anel 
|)!'e!elie:tal)le!  suppeirt  amenmt,  therehv 
he!lping  eligible:  1  KlPs  tei  phm  feir  their 
hreiaelbanel  ne!e!els.  This  a|)p!'e)ae:h  is  alsei 
lerss  e:e)!nple!X  anel  eeasie:!'  tei  aelministe:!', 
whie.'h  shemlel  e!X|)e!elite!  the  a|)plie:atie)n 
p!'e)e:e!s.s  anel  !'e!eh!e:e!  aehninistrative! 
e!X|)e!nse!s  feir  small  eaitities. 

3.')3.  (Competitive  Iliddini’  Exemptions. 
While  e;e)!n])e!titive!  hieleling  is  e!.sse!ntial 


te)  the  preigram.  it  is  neit  witheiut  j 

aehninistrative!  exists  tei  p;u'tie;ij)imts.  In  | 

threu!  sitnatieins.  eixeimpting  funeling 

reiepieists  freiin  eximjietitive:  hieleling 

strikeis  .i  eximmein-sense!  halanex: 

heitween  effienemt  use  eif  preigram  funels 

anel  reieluedng  reign lateiry  exi.sts.  k'irst, 

h.iseel  em  enir  eixperieinex:  in  the  eixisting 

KUC  ])!'e)grams,  it  will  he:  meire: 

aehninistrativeily  eiffiedeint  tei  eixempt 

appliexmts  seieiking  su])pe)!'t  feir  relatively 

simill  aineiunts.  The  thresheilel  lor  this 

e!xe!!n])tie)n  is  .SIO.OOO  eir  hiss  in  teit.il 

annual  uneli.se.emnteel  exists  (whieih.  with 

a  3.')  jierexint  minimum  appliexmt 

exmtrihutiem,  results  in  a  maximum  eif 

.S()..'j()()  iinnually  in  Fnnel  sujijieirt). 

iSeiexmel.  if  an  appliexmt  is  reejuireiel  by 

feeleiral.  state:  eir  leiexil  law  eir  reigulatiems 

tei  jiurediase  .servieies  from  a  master 

.service  agreiement  negeitiateel  by  a 

geiveirmneintal  entity  em  its  beihalf,  anel 

the  master  .servieie  agreement  was 

awiireleel  inirsuant  tei  ajipliexible  feieleral, 

.stiite.  Tribal,  eir  leieial  exmipetitive 
hieleling  preiexisses.  the  applie:ant  is  neit 
reiepiireiel  tei  re-imeleirge)  exmipetitive 
hieleling.  Thirei,  ;ipj)iie:ants  whei  wish  tei 
reiejneist  suppeirt  uneler  the  Heiiilthexire 
Cemneied  Fnnel  while  utilizing  exintraeds 
])!'e!vie)usly  aj)])re)ve!el  by  II.SAC  (uneler 
the:  Pileit  Preigram.  the:  RIK] 

'releexmnnimiexitiems  eir  Internet  Aexxiss 
Preigiams.  eir  the:  Ivrate  jneigram)  may  elei 
se)  withemt  uneleirgeiing  aelelitiemal 
exmipeititive:  hieleling,  <is  lemg  as  thev  eh) 
neit  reieiuest  eh!])lie:i!tive  suppeirt  feir  the: 
same  serviex:  anel  eitherwi.se  exmiply 
with  iill  Heialthexire  Cemneed  Fnnel 
reKpiirements.  In  .lelelitiem,  exmsistent 
with  eairrent  RH(]  preigram  ])e)lie;ies, 
appliexmts  whei  reiexiive  evergreien  status 
eir  multi-year  exmnnitments  uneler  the 
1  hialthexire:  (^emneed  Fnnel  are:  exempt 
fremi  eximiietitive  hieleling  feir  the 
eluration  eif  the  exmtraed.  Apjilicants 
whe)  are:  eixemiit  fremi  exmijietitive 
hieleling  exni  preiexiexl  elire!e:tly  to 
submitting  a  funeling  exmimitment 
reepieist. 

3!)4.  Fver<’reen  (Contracts,  'riie  existing 
RHC  ])re)g!'am  alleiws  "evergreen” 
exmtracts.  nuKining  that  for  the  life  eif  a 
multi-yeiai'  exmtraed  eleiemeKl  eveu’green 
by  U.SAC,  HCPs  neuiel  neit  annually  reibiel 
the  se!!'vie:e!  or  peist  an  FCC  Feirni  4(k').  As 
.stateel  in  the  NPUM.  exielifiexitiem  eif 
eixi.sting  evergreen  inxiexielures  likeily 
will  bemefit  partiedjiating  IKiPs  bv 
affeireling  them:  (1)  Leiwer  ])!'ie:e!s  elue:  tei 
lemgeir  e;e)ntrae:t  terms;  anel  (2)  re!elue:e!el 
aelministrative  hurelens  elue  to  fewer 
reieiuireel  Feirni  4(i.')S.  (xmimenters 
supiieirteel  the  NPHM's  preijieisal  tei 
exielifv  the  Cemimissiem’s  exi.sting 
eivergreem  i)re)e:e!ehu'e!S.  arguing,  amemg 
eithe!!'  things,  that  the:  eweirgreem 
l)!'e)e:eehire!S  signifieiantly  reehieie  HCPs’ 
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adiuinistralive  and  financial  l)urd(!ns. 
This  O/f/er  also  makes  one  chang(!  to  the 
(!xisting  eveigre(!n  policy  to  allow 
participants  to  exercise  voluntary 
o])tions  to  extend  an  (uangreen  contract 
without  muhngoing  additional 
coin])etitiye  bidding,  snl)ject  to  ccn  tain 
limitations. 

3,'}.').  Multi-vaar  fundin;^  conniiiliuanfs: 
Applicants  may  receive;  multi-y(;ar 
funding  commitments  that  cover  a 
p(;riod  of  u])  to  thr(;e  fnnding  y(;ars.  The 
multi-year  fnnding  commitments  will 
reduce  uncertainty  and  administrative 
harden  hy  eliminating  the  n(;ed  for 
IKiPs  to  a])])ly  every  year  for  funding,  as 
is  re(|uired  under  the  existing  RH(i 
Telecommunications  and  Internet 
Access  Programs,  and  reduce 
administrative  expenses  both  for  the 
projects  and  for  lISACi.  Multi-year 
fnnding  commitments.  ])repaid  leases, 
and  IRDs  also  encourage  term  discounts 
and  ])roduce  lower  rat(;s  from  vendors. 
The  funding  of  llCP-con.structefl-and- 
owned  infra.structnrc;  has  allowed  Pilot 
])ro)ects  to  choose  this  option  where  it 
is  the  mo.st  cost-effective  wav  to  obtain 
hroadhand. 

Annual  Haporting  llaiinivainant: 
Participants  in  the  Healthcare  (Connect 
Fund  must  submit  re])orts  on  an  annual 
basis,  consistent  with  suggestions  from 
commenters  to  minimize  the  burdens  of 
reporting  r(;(iuirements.  Submitting 
annual,  rather  than  c)uart{;rlv  re])orts,  as 
retpured  in  the  Pilot  Program,  will 
minimize  the  burden  on  participants 
and  USAC  alike  while  still  su])porting 
performance  evaluation  and  enabling 
the  (Commission  to  evaluate  tin; 
prevention  of  waste,  fraud,  and  abuse. 
I5ecau.se  the  (Commi.ssion  expects  to  he 
able  to  collect  data  from  individual 
a])])licants  in  the  Healthcare  Connect 
Fund  on  forms  they  alr(;adv  submit, 
individual  a])])licants  are  not  recjuired  to 
submit  annual  reports  unless  a  re}K)rt  is 
r(;(|uir(;d  for  other  reasons.  To  further 
minimize  the  burden  on  participants, 
the  Order  delegates  authority  to  the 
Hureau  to  work  with  USAC  to  d(;velop 
a  simple  and  streamlinetl  reporting 
system  that  l(;verages  data  collected 
through  the  a])])lication  process, 
c:liminating  the  need  to  resubmit  any 
information  that  has  already  l)(;(;n 
])rovided  to  USAC. 

3.'57.  Sust(nnal)ilitv  plans  for 
applicants  that  baild  their  own 
infrastrnctnrc.  In  tin;  \’PI{\}.  tin; 
(Commission  ])ro])osed  to  nuiuiix; 
sustainahilitv  plans  similar  to  those 
re()uired  in  the  Pilot  Program  for  HCCPs 
who  intended  to  have  an  ownershi]) 
intere.st,  indefeasible  right  of  use,  or 
capital  lea.se  intere.st  in  supported 
facilities.  The  Pilot  Program  retjuired 
j)roject.s  to  submit  a  cojjy  of  their 


su.stainahility  ])lan  with  every  (|uarterly 
report.  Ba.sed  on  the  Pilot  Program,  the 
(Commission  concludes  that  submission 
of  sustainahilitv  reports  on  a  tpiarterlv 
basis  is  unnecessarily  burdensome  for 
applicants,  and  |)rovide.s  little  useful 
information  to  USA(C.  y\ccordingly, 
snstainahility  reports  for  the  Healthcare 
(Conn(;ct  Fund  are  only  recinired  to  he  n;- 
fih;d  if  there  is  a  material  change  that 
would  impact  |)rojected  income  or 
expenses  by  tin;  greater  of  20  percent  or 
.S  t  00.000  from  tin;  previous  submission, 
or  if  the  applicant  submits  a  funding 
re(pi(;.st  based  on  a  new  Form  401  {i.c.. 
a  new  competitiv(;ly  hid  contract).  In 
such  an  event,  the  revis(;d  su.stainahility 
r(;])ort  must  b(;  |jrovid(;d  to  USA(C  no 
later  than  the  end  of  the  relevant 
cpiarter,  clearly  showing  (i.c.  hv 
redlining  or  highlighting)  what  has 
changed. 

Cl.OH.  Skilled  Nursing  Facility  Pilot 
]ie(]aireinents.  Particij)ants  in  tin;  SNF 
Pilot  mu.st  submit  data  on  a  nnmher  of 
variables;  gather  and  analyze  data: 
submit  annual  reports;  and,  at  the 
conc:lusion  of  the  Pilot,  demon.strate  the 
health  can;  cost  .savings  aml/or 
improved  (jualitv  of  ])atient  care  that 
have  h(;(;n  realiz(;d  through  greater  use; 
of  hroadhand.  VVhih;  th(;.se  r(;(inirements 
may  im])act  small  (;ntities.  we  have 
d(;termim;d  that  tla;  h(;n(;fit.s  of  these; 
r(;()uir{;m(;nt.s — namelv,  ])n;.s(;rving 
])rogram  integrity  and  ensuring  co.st- 
(;ffectivem;.ss — e)utw(;igh  any  costs. 
Sp(;cifically.  we  do  not  believe  that 
these  r(;c]uirement.s  will  have;  .signifie:ant 
impae;t  on  small  e;ntitie;s  lor  twee  re;ase)n.s. 
First,  the;  SNF  is  a  veeluntarv  ])ile)t 
pre)gnnn  <mel.  as  .sue:h,  e;ntitie;.s  may 
e:he)e).se;  whether  te)  apply.  Se;e:e)nel.  the; 
15ure;au  will  give  ])re;ie;r(;ne:e  to 
ap|)lie;ant.s  that  partner  with  i;xi,sting  or 
new  ce)n.se)rtia  in  the  existing  Pileet 
Preegram  e)r  the;  Healthe:are  Conne;e:t 
Funel.  Small  SNFs  je)lning  e:e)n.se)rtia 
sheeidel  e;xpi;rie;ne:e  minimal  re))orting 
hurelens  as  the.se;  e-.onseM'tia  ty])ie;ally 
have  the  le;aeler.shi])  anel  ex])e;rtise;  te; 
e;ffe;e;tive;ly  assist  their  members  with 
aelminislrative  re;eiinre;me;nts. 

3.')?).  Report  to  (Jongress:  The 
Ce)mmi.s.sie)n  will  senel  a  e:e)])v  e)f  the; 
Order.  ine:lueling  this  FRFA,  in  a  re;])e)rt 
te)  he;  .sent  te)  (Ce)ngre;.s.s  pursuant  te)  the; 
(Ce)ngre;.ssie)nal  Review  Ae:t.  In  aelelitieen. 
the;  (Ce)mmi.ssie)n  will  senel  a  e:e)py  e)f  the; 
Order,  inedueling  this  l'’Rl'’A,  te)  the;  (Chie;f 
(Ce)unse;l  fe)r  Aelve)e:ae:y  e)f  the;  SI5A.  A 
e:e)])y  e)f  the;  Order  (irnd  h’RFA  .summarie;.s 
the;re;e)f)  will  al.se)  he;  ])uhli.she;el  in  the; 
Federal  Register. 

B.  Paperwork  Bednetion  Act  Anedvsis 

3()().  This  (M/e.>r  e;e)nt<iin.s  new 
infe)rmatie)n  e:e)lle;e;tie)n  re;ejnire;me;nl.s 
suhjee:!  to  the  Pape;rwe)rk  Reelue.tion  Ae:t 


e)f  It)?).'')  (PRA),  Puhlie:  Law  104-13.  It 
will  he;  suhmitteel  te)  the;  Offie:e;  e)f 
Miinagement  anel  lluelget  (OM15)  for 
re;vie;w  uneler  se;e:tie)n  3.')07{el)  e)f  the 
PRA.  ()M15.  the;  general  puhlie:.  anel 
e)ther  Feele;ral  age;ne;ie;s  are;  inviteel  te) 
e:e)mment  e)n  the;  ne;w  e)r  meeelifieel 
infeermatieen  e:e)lle;e:tie)n  re;e]nire;me;nt.s 
e:e)nt<iine;el  in  this  ])re)e:e;e;eling.  In 
aelelitie)!),  we;  ne)te;  that  |)ur.su;mt  te)  the; 
Small  15u.sine;.ss  Pape;rwe)rk  Relief  Ae;t  e)f 
2002.  Puhlie:  Law  107-108.  .se;e;  44  U.S.(C. 
3.')0()(e:)(4).  we  i)re;vie)usly  seeught 
.spe;e:ifie:  e:e)mme;nt  on  he)w  the 
(Ce)mmi.ssie)n  might  further  re;elue:e  the 
infe)rmatie)n  e:e)lle;e:tie)n  hurelen  leer  small 
business  e:e)ne:ern.s  with  fewer  than  2.'i 
e;mple)ye;e;.s.  We;  elese:ril)e;  the  im])ae:t.s 
that  might  affee:t  small  l)usine;.s.se;s. 
whie:h  ine:lnele  me)st  businesses  with 
fewer  than  2.')  emple)ye;e;.s,  in  the  Final 
Re;gulate)rv  Fle;xihility  Analysis. 

C.  OongressioiKd  Ihwiew  Act 

3()1.  The;  (Commis.sie)n  will  .senel  a 
e:e)py  e)f  this  eereler  te)  (Ce)ngre;.s.s  anel  the; 
Ceevernment  Ae:e:e)untal)ilitv  ()ffie:e; 
pursuant  te)  the;  (Ce)ngre;.s.sie)nal  Re;vie;w 
Ae:t.  .se;e;  .'I  IJ.S.C.  801(a)(1)(A). 

XL  ()rde;ring  (Clauses 

302.  Ae;e:e)relingly,  it  is  e)rele;re;el  that, 
l)ur.su;mt  te)  se;e:tie)n.s  1, 2.4(i)-(j),  201(h). 
auel  2.')4  e)f  the;  (Ce)mmunie:citie)n.s  Ae:t  e)f 
1034,  as  ameneleel,  47  II.S.(C.  l.'H.  152. 
154(i),  1.54(i).  201(h).  anel  2.54.  this 
Repeert  anel  ()rele;r  is  iiele)|)te;el.  anel, 
pursuant  to  5  ll.S.(C.  553(el)(3)  anel 

§5?  1.4(h)(1).  1.103(a),  anel  1.427(a)  e)f  the 
(Ceanmi.ssieen’s  rnle;.s.  47  (CFR  1.4(1))(1). 
1.103(a).  1.427(a). 

303.  It  is  further  e)relere;el  that  Piirt  54 
e)f  the;  (Ceemmi.ssieen’s  rules.  47  (CFR  Part 
.54,  is  ameneleel  as  se;t  feerth  in  the 
Appenelix.  anel  .sue:h  rule;,s  shall  he;e:e)me; 
e;ffe;e:tive  April  1,  2013.  exe:e;pt  for  the)se; 
rides  and  re;eiuiremenls  that  inve)lve; 
Paperwe)rk  Re;elue:tie)n  Ae:t  hnrelens. 
whie:h  shall  he;e:e)me;  effe;e:tive; 
immeeliately  uj)e)n  anne)une:e;me;nl  in  the; 
Federal  Register  e)f  OMB  ap|)re)val  anel 
of  e;ffe;e:tive  elate;.s  e)f  .sue:h  redes. 

304.  It  is  further  e)relere;el  that  i)ur.suant 
te)  5  IJ.S.CC.  801(a)(1)(A),  the;  (Ce)mmi.s.sie)n 
shall  senel  a  e:e)|)y  e)f  this  Re;])e)rt  anel 
Oreler  te)  (Ce)ngre;ss  anel  te)  the 
Ce)ve;rnme;nt  Ae:e:e)untiihility  Ofiie:e 
pursuant  te)  the  (Ce)ngre;.s.sie)nal  Re;vie;w 
Ae:t. 

305.  It  is  further  e)rele;re;el  that  the; 
(Ce)mmi.ssie)n’s  (Ceensumer  anel 
Ce)ve;rnme;ntal  Affairs  Bure;an.  Re;fe;re;ne:e; 
lnie)rmalie)n  (Center,  shall  senel  a  e:e)py  e)f 
this  Repeert  anel  Orele;r.  ine:lueling  the 
Final  Re;gulate)rv  Flexibility  Analysis,  te) 
the  (Chief  (Ce)un.sel  fe)r  Aelve)e:ae:y  e)f  the; 
Small  Busine;.s.s  Aelministralie))). 

300.  It  is  further  e)rele;re;el  that, 
pursuant  to  the;  autheerity  e:e)ntaine;d  in 
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.section.s  1-4  and  2.')4  of  the 
(lonnnunication.s  Act  of  1984,  as 
amended,  47  U.S.t;.  151-1.14  and  2.54. 
the  re(|uests  for  additional  Rural  Health 
(Ian;  IMlot  I’rograin  funding  tiled  hv 
Onigon  Health  Network.  (California 
Tehihealth  Network.  Southwest 
'Hilehealth  Access  (a  id.  Western  New 
York  Rural  Area  Health  Fdncalion 
('.(Miter,  Inc.,  Palmetto  Stale  Providers 
Network,  and  Health  Information 
Fxchange  of  Montana  ora  t/en/ed. 

8(i7.  It  is  further  ordered  that, 

|)nrsnant  to  the  authority  contained  in 
section.s  1-4  and  254  of  the 
(Commnnications  Act  of  1984.  as 
amended.  47  II.S.H.  151-154  and  254, 
the  request  for  an  extension  of  the  June 
80.  2012.  Rural  Health  (Care  Pilot 
I’rogram  deadline  filed  hv  the  Texas 
Health  Information  Network 
(Collaborative  is  dismissed  as  moot. 

808.  It  is  further  ordered  that, 
pnrsnanl  to  the  authority  contained  in 
.sections  1-4  and  254  of  the 
(Communications  Act  of  1984.  as 
aiiKMided.  47  II..S.(C.  151—154  and  254. 
the  r(!(|ne.sts  for  waivin'  of  47  (CFR  54.011 
of  th(!  (Commission's  rides  filed  hv 
Network  .Services  .Solutions.  L.L.(C..  and 
Richmond  (Connections.  Inc.,  an; 
granted. 

809.  It  is  further  ordered  that, 
pursuant  to  tin;  anthoritv  contained  in 
sections  1-4  and  254  of  the 
(Communications  Act  of  1984,  as 
amended.  47  II..S.(C.  151-154  and  254. 
l).SA(C  shall  make  an  initial 
reimhnrsement  jiavnient  to  Network 
.Services  .Solntions.  l..L.(C.,  and 
Richmond  (Connections.  Inc.,  no  later 
than  Decemhi!!'  81. 2012  as  described 
hiM'ein. 

870.  It  is  further  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1-4  and  254  of  the 
(Communications  Act  of  1984,  as 
amended.  47  II..S.(C.  151—154  and  254. 
the  riupie.sts  for  stay  of  eidbrcement  of 
47  (CFR  45.54.011  of  the  (Commi.ssion's 
rules  filed  by  Niitwork  Services 
.Solutions.  L.L.(C..and  Richmond 
(Connections.  Inc.,  are  dismissiul  as 
moot. 

List  oi’Sulijects  in  47  (CFR  Part  54 

(Comnumications  common  carriers. 
Health  facilities.  Reporting  and 
nicordkeeping  r(!(]nir(;ments. 

Telecomm imications.  Telejihone. 
I•’(!(ie^al  (Connnimiciitions  (Commission. 
Marlene  II.  Dortch, 

Sr(Trl(irv. 

Final  Rules 

For  the  reasons  di.scnssed  in  the 
preamble,  the  Federal  (Comimmications 
(Commi.ssion  amends  47  (CFR  part  54  as 
follows; 


PART  54— UNIVERSAL  SERVICE 

■  1.  The  authority  citation  forimrt  54 
continniis  to  read  as  follows: 

Authority:  .Secs.  n.  48  .Slat.  1()(>8,  as 
amen(leil:47  l)..S.(C.  1.5.5. 

■  2.  In  ^  54.5.  revi.se  the  definition  of 
"rural  ariia"  to  read  as  follows; 

§54.5  Terms  and  definitions. 

*  *  *  * 

Hindi  aidu.  For  purposes  of  the 
schools  and  libraries  nniver.sal  snpiiort 
nu'chanism.  a  "rural  area"  is  a 
nonmetro])olitan  comity  or  county 
eipiivalent,  as  defined  in  the  Office  of 
Management  and  Budget’s  (OMB) 

Revised  .Standards  for  Defining 
Metropolitan  Areas  in  the  199()s  and 
identifiable  from  the  most  recent 
Metropolitan  .Statistical  Area  (M.SA)  list 
released  by  OMB,  or  any  contigiions 
non-nrhan  (Census  Tract  or  Block 
Nnmhered  Area  within  an  M.SA-listed 
metropolitan  county  identified  in  the 
most  recent  (Coldsmith  Modifii  ation 
jinhlished  hv  tlu;  Office  of  Rural  Health 
Policy  of  the  II. S.  Dep;irtment  of  Health 
and  I  Inman  .Services. 
***** 

■  8.  Add  §  54.(i()()  to  snhpart  (C  and  an 
nndesignated  center  heading  to  read  as 
follows: 

Defined  Terms  and  Kligihility 

§54.600  Terms  and  definitions. 

As  n.sed  in  this  snl)|)art.  the  following 
terms  shall  he  defined  as  follows: 

(a)  llnallh  cnra  jnovidnr.  A  “health 
care  provider"  is  any: 

(1)  Post-secondary  educational 
institution  offering  health  care 
instruction,  including  a  t(!aching 
hos]htal  or  medical  school: 

(2)  (Community  health  center  or  health 
center  providing  health  care  to  migrants: 

(8)  Local  health  department  or  agency: 

(4)  (Commnnlty  mental  health  center; 

(5)  Not-for-profit  hosjntal; 

(())  Rural  health  clinic;  or 

(7)  (Consortium  of  health  care 
providers  consi.sting  of  one  or  more 
entities  described  in  paragra])hs  (a)(1) 
through  (a)({i)  of  this  section. 

(h)  Hindi  (inui.  (1)  A  "rural  area”  is  an 
area  that  is  entirelv  outside  of  a  (Core 
Ba.sed  .Statistical  Area;  is  within  a  (Core 
Based  .Statistical  Area  that  does  not  have 
any  Urban  Area  with  a  po])nlation  of 
25. ()()()  or  greater;  or  is  in  a  (Core  Ba.sed 
.Statistical  Area  that  contains  an  Urban 
.Area  with  a  po|)nlation  of  25,()t)()  or 
greater,  hot  is  within  a  specific  census 
tract  that  itself  does  not  contain  iiny  part 
of  a  Place  or  Urban  Area  with  a 
jiojinlation  of  greater  than  25. ()()().  For 
])nrpo.ses  of  this  rule,  “(Core  Based 


.Statistical  Area,”  "Urban  Area,"  and 
"Place"  are  as  identified  hv  the  (Census 
Bureau. 

(2)  Notwithstanding  the  (hdinition  of 
"rnral  area.”  any  health  care  jirovider 
thiit  is  located  in  a  "rnral  .irea”  under 
the  definition  ns(;d  by  the  (Commi.ssion 
prior  to  jnlv  1. 2005,  and  riiceived  a 
funding  commitment  from  the  rnral 
health  care  jirogram  prior  to  )nly  1. 

2005,  is  eligible  for  snpport  under  this 
snbjiart. 

(c)  Hindi  hiHiliii  cnid  provider.  A 
“rnral  health  care  provider”  is  an 
eligible  health  care  jirovider  site  locatiuf 
in  a  rnral  ariMi. 

■  4.  Revi.se  §  54.001  to  read  as  follows: 

§54.601  Health  care  provider  eligibility. 

(a)  Hligihle  heiilth  core  providers.  (1) 
Only  an  entity  that  is  either  a  public  or 
non-])rofit  health  care  ])rovider.  as 
defined  in  this  snl)])art.  shall  he  eligible 
to  receive  siqiport  nnd(!r  this  snhiiart. 

(2)  Each  .separate  site  or  location  of  a 
health  care  provider  shall  he  considered 
an  individual  health  care  jirovider  for 
pnrpo.ses  of  calcnlating  and  limiting 
snpport  under  this  snhpart. 

(h)  DeteriniiKition  of  lieoith  core 
provider  eligiliilitv  for  the  I leciltheore 
(Jonneel  Fund.  Health  care  jiroviders  in 
the  I  iealthcare  (Connect  Fund  may 
certify  to  the  eligibility  of  jiarticnlar 
sites  at  anv  time  prior  to,  or 
concurrently  witli,  filing  a  reiiniist  for 
services  to  initiate  competitive  bidding 
for  the  site.  A|)plicants  who  utilize  a 
conqietitive  bidding  exemption  must 
provide  eligibility  information  for  the 
site  to  the  Administrator  jirior  to,  or 
concurrently  with,  filing  a  reejnest  for 
funding  for  the  site.  Health  care 
providers  must  also  notifv  the 
Admini.strator  within  80  days  of  a 
change  in  the  health  care  provider's 
name,  site  location,  contact  information, 
or  eligible  entity  tyjie. 

■  5.  Add  §  54.002  to  snhpart  (I  to  read 
as  follows: 

§54.602  Health  care  support  mechanism. 

(a)  Teleconnminientions  Hro<>r(ini. 
Rnral  health  care  jiroviders  mav  riujnest 
.sup])ort  for  the  difference,  if  any, 
between  the  urban  and  rural  rates  for 
telecommnnications  services,  subject  to 
the  ])rovisions  and  limitations  set  forth 
in  §§54.000  through  54.025  and 
§§54.071  through  54.080.  This  support 
is  referred  to  as  the 
"Telecommnnications  Program.” 

(h)  I lealthcnre  (ionnect  Fund.  Fligihle 
health  care  inoviders  may  reijnest 
.snp])ort  for  eligible  .services,  eijnipment, 
and  infrastructure,  subject  to  the 
provisions  and  limitations  set  forth  in 
§§,54.000  through  54.002  and  §§.54.080 
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through  'I'liis  support  is  ndorrud 

to  as  the  ‘‘I  Icialthcan;  (lounuct  h’und.” 

(c)  Allocation  of discoiints.  An 
(!ligil)h;  health  care  jjrovider  that 
(iiigages  in  both  eligible  and  iiudigihle 
activities  or  that  collot:ates  with  an 
ineligible  (uitity  shall  alh)cat(;  (digihle 
and  ineligible  activities  in  order  to 
receive  |)rorated  suj)])ort  lor  tin;  (digihle 
activities  only.  Health  care;  ])roviders 
shall  choos(!  a  method  ol Cost  allocation 
that  is  based  on  ohjiictivt;  criteria  and 
reasonably  reilects  the  eligible  usage  ol 
the  facilities. 

(d)  Health  care  })urposes.  .Services  for 
which  eligible  health  can;  ])roviders 
receive  su])port  from  tlu; 
Telecommunications  Program  or  the 
Healthcare  Connect  Fund  must  he 
reasonably  related  to  the  provision  of 
health  care  services  or  instruction  that 
the  health  care  provider  is  legallv 
authorized  to  ])rovide  under  the  law  in 
the  state  in  which  such  health  c:are 
.services  or  instruction  are  provided. 

■  (i.  In  .'i4.()():t.  add  an  undesignated 
center  h(;ading;  revi.se  the  section 
heading  and  paragraphs  (a),  (h)(1) 
introductory  text,  and  (t))(l)(i)  and  (ii). 
and  remove  and  reserve;  paragraph 
(h)(l)(iii). 

The  addition  and  r(;visions  r(;ad  as 
follows: 

Telecommunications  Program 

§54.603  Competitive  bidding  and 
certification  requirements. 

(a)  Competitive  bidding  reqniiement . 
To  .selec:t  the  telec.onmmnications 
carriers  that  will  provide  services 
eligible  for  universal  .service;  suppent  te; 
it  under  the;  Tele;e:e)mmunie:atie)ns 
Pre)gram,  e;tu:h  eligible  he;alth  e;are; 
provieler  shall  partie;ii)ate;  in  a 
e:e)mpe;titive;  hieleling  ])re)e:e;ss  pursuant  to 
the;  reejuirements  estahlisheel  in  this 
se;e;tie)n  anel  anv  aelelitional  anel 
applie:al)le;  state.  Tribal.  le)e:al,  e)r  e)the;r 
l)re)e;ure;ment  re;eiuire;me;nts. 

(b)  *  *  * 

(1)  An  eligible;  he;alth  e:are;  ])re)viele;r 
.se;e;king  te;  re;e:e;ive;  te;le;e:e)mmunie:;itie)ns 
.se;rvie;e;s  eligible  for  universal  se;rvie;e; 
suppe)rt  uneler  the;  Te;le;e:e)mnumie;atie)ns 
Pre)gram  shall  submit  ei  e:e)m])le;te;el  FCXl 
Fe)rm  4(i.'5  te;  the;  Aelmini.stratejr.  ITIC 
f’eerm  4().')  shall  be;  signeel  by  the;  pe;rse)n 
authe)rize;el  te;  eereler  te;le;e;e)mmunie:atie)ns 
se;rvie:e;s  fe)r  the;  he;;dth  e:iire;  preevieler  anel 
shall  ine:luele;,  <it  a  minimum,  theit 
])e;rse)n's  e:e;rtifie:<itie)n  unele;r  oath  that: 

(i)  The;  re;e|ue;ste;r  is  a  ])ublie:  or  non- 
preefit  e;ntity  that  falls  within  e>ne;  eif  the; 
seven  e;ate;ge)rie;s  .set  feerth  in  the; 
elefinitie)!!  e)f  he;alth  e:are;  preevieler,  listeel 
in  §.54.(i0()(a); 


(ii)  The;  re;e|ue;.ste;r  is  i)hy.sie:ally  le)e:ateel 
in  <1  rural  are;a: 

***** 

■  7.  In  §  .')4.(i()4.  revi.se;  the;  .se;e:tie)n 
he;;ieling;  re;ele;signate;  i)iiriigraphs  (b)  emel 
(e:)  as  panigniphs  (el)  emel  (e;) 
re;.spe;e:tive;ly;  re;ele;.signate;  |)<iragniph  (.i) 
as  j);iragraph  (e:)  anel  aelel  ne;w 
l)aragr<ij)b.s  (a)  emel  (b);  iinel  re;vi.se;  newly 
re;ele;.signiile;el  |)aragra])h  (e:)  intre)ehie;te)rv 
text  te;  re;;iel  as  feelleews: 

§54.604  Consortia,  telecommunications 
services,  and  existing  contracts. 

(ii)  Consortia.  (1)  Hneler  the; 
Tele;e:e)mmunie:atie)n.s  Preegram,  an 
eligible  health  e:are  ])re)viele;r  may  join  a 
e:e)nse)rtium  with  other  eligible;  he;allh 
e:are;  pre)viele;r.s;  with  .se:he)e)ls,  librarie;.s. 
anel  library  e:e)nse)rtia  eligible;  uneler 
subpart  F  e)f  this  part:  anel  with  pid)lie: 
se;e:te)r  (governmental)  e;ntitie;s  to  e)rele;r 
tele;e:omnumie:atie)ns  .se;rvie:e;s.  With  e)ne 
exe;e;ptie)n.  eligible;  he;alth  e:are;  i)re)viele;r.s 
])artie;ipating  in  e:on.se)rti;i  with  ineligible; 
j)riveite;  .se;e:te)r  me;mbe;rs  shiill  ne)t  be; 
eligible;  leer  .su|;j)e)rte;el  .se;rvie:e;s  uneler 
this  snb|;art.  A  e:e)n.se)rtinm  may  ine;luele; 
ine;ligible;  priveite;  .se;e:te)r  e;ntitie;s  if.sue:h 
e:e)nse)rtium  is  eenlv  re;e:e;iving  se;rvie:e;s  at 
tariffeel  rate;s  eer  at  meirket  r;ite;.s  freem 
theese;  pre)viele;r.s  whe;  ele;  met  file;  t.iriffs. 

(2)  Feer  e:e)nse)rtia,  universed  .se;rvie:e; 
,su|)pe)rt  emele;r  the;  Te;le;e;e)mmemie:;itie)ns 
Preigram  shall  igejelv  eenlv  te;  the;  pe)rtie)n 
e)f  eligible;  .se;rvie:e;.s  u.seel  by  an  eligible; 
he.ilth  e;are;  ])re)viele;r. 

(b)  Telecommnnications  Sm  vices. 

Any  le;le;e:e)mmunie:atie)n.s  .se;rvie:e;  that  is 
the;  .subje;e:t  e)f  a  preeperly  e:e)mple;te;el 
home  fiele;  re;e]ue;st  by  a  renal  he;alth  e:are; 
pre)viele;r  shall  be;  eligible;  leer  emiver.sal 
.se;rvie:e;  .sup])e)rt.  .subje;e:t  te;  the; 
limitations  ele;se:ribe;el  in  this  paragraph. 
The;  le;ngth  e)f  a  suppeerteel 
telee:e)mmunie;atie)n.s  .se;rvie:e;  may  ne)t 
e;xe:e;e;el  the  elistane:e  be;twe;en  the;  health 
e;are;  pre)viele;r  anel  the;  pe)int  fartheest 
from  that  provieler  on  the;  juriselictional 
be)unelary  eef  the;  largest  e;itv  in  a  state  as 
ele;fine;el  in  §  .'54.(i2.5(a). 

(e:)  Existing  contracts.  A  .signe;el 
e:ontr:u:t  leer  se;rvie:e;.s  eligible;  fe)r 
re;le;e:e)mnmnie:atie)n.s  Preegnim  suppeert 
l)ur.suant  te;  this  ,sub]);irt  be;lwe;e;n  .m 
eligible;  health  e:are;  i)re)viele;r  as  ele;fine;el 
uneler  §  .'54.()()()  anel  a 
te;le;e:e)mmnnie:<itie)ns  e:iUTie;r  sheill  be; 
exeaupt  freem  the;  e:e)m|)e;titive;  biel 
re;e]uire;me;nts  ,se;t  feerth  in  §  .')4.()()3(a)  <is 
Iblleews: 

***** 

■  8.  In  §  .')4.(){).'j.  revise;  ])iircigriiph  (ii)  te; 
re;aei  as  fbllenvs: 

§54.605  Determining  the  urban  rate. 

(a)  If  a  rural  he;allh  e:are;  proviele;r 
re;e]ue;st.s  suppe)rt  leer  <111  eligible;  servie:e; 


te)  be;  funeleel  fre)m  the; 
Te;le;e:e)mmunie:ation.s  Pre)gram  that  is  te) 
be;  j)re)viele;el  e)ve;r  a  eli.sfane:e;  theit  is  le;.ss 
them  e)r  eiepieil  te)  the;  “stanelarel  urban 
elistane:e;.”  eis  elefineel  in  paragraph  (e:)  e)f 
this  se;e:tie)n.  leer  the;  steite;  in  whie:h  it  is 
le)e:ate;el,  the;  "urbem  rate”  for  that  .se;rvie:e; 
shall  be;  a  rate;  lU)  higher  than  the;  highest 
tariffeel  e)r  publie:ly-available;  rate; 
e;harge;el  te)  a  e;e)mme;re:ial  e:u.ste)me;r  fe)r  a 
fune;tie)nally  similar  se;rvie:e;  in  anv  e:itv 
with  a  ])e)])uleitie)n  e)f  .^O.OOO  e)r  me)re;  in 
that  state.  e:ale:ulate;el  as  if  it  were; 
l)re)viele;ei  between  twe;  peeints  within  the; 
e;ity. 

***** 

■  5).  In  §  .')4.()()‘).  re;vi.se  paragraphs  (a) 
intre)elue:te)ry  te;xt.  (a)(  l)(iv)  anel  (3). 

(el)(l)  anel  (2).  anel  (e;)(l)  te)  re;ael  as 
follows: 

§54.609  Calculating  support. 

(a)  The;  ame)unt  e)f  universal  .servie:e; 
.su])i)e)rt  pre)viele;d  feer  an  eligible;  .se;rvie:e; 
te)  be;  funeleel  freem  the; 
Te;le;e:onmumie:atie)ns  Preegram  shall  be; 
the;  eliffe;re;ne:e;.  if  any,  be;twe;e;n  the;  urban 
reite  anel  the;  rural  rate;  e:harge;el  feer  the; 
.se;rvie:e;.  .is  elefineel  he;re;in.  In  aelelition, 
;ill  rea.sonable;  e:harge;s  that  are;  ine;urre;el 
by  taking  sue:h  .se;rvie:e;s,  ,sue:h  iis  steite; 
anel  fe;ele;ral  taxes  shall  he;  e;ligible;  feir 
imiveirsal  se;rvie:e;  su])])e)rt.  (Charges  feir 
terminatiem  liabilitv.  peaialtv 
,sure;harge;.s.  anel  e)the;r  e:harge;s  neit 
ine;luele;el  in  the;  e:e).st  eif  taking  .sue:h 
.se;rvie;e;  shall  neit  be;  e;e)ve;re;el  by  the; 
unive;r.sal  se;rvie:e;  su])])e)rt  me;e:hemi.sms. 
llnele;r  the;  Te;le;e:ommunie:atie)ns 
I’reigram.  rural  health  e:are;  pre)viele;rs 
mav  e:he)e)se  erne;  eif  the;  feilleiwing  twei 
su])])e)rt  eiptions. 

(1)  *  *  * 

(iv)  A  tele;e:e)mniunie;atie)n.s  e:<irrie;r  that 
j)re)viele;.s  te;le;e:e)mmunicalie)ns  servie:e;  te; 
a  rural  health  e:are;  provieler 
j)artie;ipating  in  an  eligible;  he;alth  e:are; 
e;e)n.se)rtium,  and  the;  e;e)n,se)rtium  must 
e;stablish  the;  ae:tual  eli.stane:e-base;el 
e:harge;s  feir  the;  health  care;  pre)viele;r’s 
peirtiem  of  the;  share;el 
te;le;e:e)nimunie:atie)n.s  .se;rvie:e;s. 
***** 

(3)  Base  rate  snpport-consortinm.  A 
te;le;e;e)mnumie:atie)ns  e:arrie;r  that 
pre)viele;.s  te;le;e:e)nmiunie;atie)ns  se;rvie:e;  tei 
a  rural  he;alth  e;are;  jireivieler 
l)artie:ipating  in  an  eligible;  health  e:;ire; 
eiemseirtium.  anel  the;  eiemseirtium  must 
eistiiblish  the;  applie:able;  rural  hii.se  rate;s 
feir  te;le;e:e)mmunie:;ilie)n.s  se;rvie;e;  feir  the; 
he;alth  e:are;  pre)viele;r’s  ])e)rtie)n  eif  the; 
.share;el  te;le;e:e)mmunie:atie)ns  .se;rvie:e;.s,  iis 
we;ll  iis  the;  a])plie;able;  urban  base;  rale;.s 
feir  the;  te;le;e:e)nmumie:atie)ns  .se;rvie:e;. 
***** 

(d)  *  *  * 
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(1)  Rural  public  and  uon-proiit  health 
care  j)rovitters  may  receive  support  lor 
rural  satellite  services  under  tlie 
Telijcommunications  I’rograin.  even 
wluMi  another  lunctionally  similar 
t(;rrestrial-has(!(l  servici;  is  available  in 
that  rural  anui.  Supj)ort  lor  satellite 
services  shall  he  capped  at  the;  amount 
th(!  rural  health  care  provider  would 
hav(!  received  it  they  purchased  a 
limctionallv  siiidlar  terrestrial-hasml 
alternative. 

(2)  Rural  health  care  providers 
.s(!eking  .su])])orl  Irom  the 
'I'eUicommunicalions  Program  for 
satellite;  services  shall  provide  to  the 
Administrator  with  the  Form 
documentation  of  the  urban  and  rural 
rates  lor  the  terre.strial-hased 
alternatives. 

•k  ie  ic  ie  ic 

(<;)  *  *  * 

(1)  CAilcuhition  uj  suppoi  t.  The 
sui)port  amount  allowed  under  the 
relecouununications  Program  for 
.satellite  servic(;s  jerovided  to  mobile 
rural  health  care  providers  is  calculat(;d 
by  comparing  the  rate  for  the  .satellite 
.s(;rvic(;  to  tlu;  rate  for  au  urban  wir(;line 
s(;rvice  with  a  similar  bandwidth. 
Suj)port  for  sate;! lite  .services  .shall  not 
lx;  capp(;d  at  an  amount  of  a 
functionally  similar  wir(;lin(;  alt(;rnativ(;. 
\VlH;r(;  the  mobile  rural  h(;ahh  can; 
provide;!'  provi(l(;s  service  in  mon;  than 
one  slate;,  the;  e:ale:ul;itie)n  shall  he;  hii.se;el 
e)n  the;  urhi!n  are;as  in  e;ae:h  state;. 
pre)|)e)rlie)niil  te)  the;  nimdx;!'  e)f  lexiatieens 
se;rve;ei  in  e;ae:h  state;. 

•k  k  k  -k  -k 

§54.611  [Removed] 

■  10.  Remen  e  §  .54.01 1 . 

§54.613  [Amended] 

■  1 1 .  In  §  .54.01 8,  reanewe;  ;md  rese;rve 
peiragraph  (h). 

■  12.  In  §  .54.01.5.  r(;vi.se;  jjaragniphs  (h). 
(e:)  intre)elucte)rv  text,  anel  (e;)(2)  anel 
re;me)ve;  anel  re;se;rve;  |)ariigraph  (c)(8). 

I’he;  re;visions  re;<iel  ;is  folle)Ws: 

§54.615  Obtaining  services. 

***** 

(h)  linct'ivin}},  supported  rote.  ll])e)n 
re;e:e;iving  a  he)na  fiele;  re;e|ue;.st.  as  ele;fine;el 
in  j)ariigra])h  (c)  e)f  this  se;e;tie)n.  ire)m  a 
rural  he;;ihh  e;are  preevieler  leer  a 
te;le:e:e)mmunie:atie)us  se;rvie:e;  tluil  is 
e;ligihle;  fe)r  suppe)rt  uneler  the; 
'l’e;le;e:e)nununie:<!tie)us  Preegram.  ii 
te;U;e:e)mmunie;<itie)ns  e:arrie;r  shall 
preeviele;  the  .se;rvie:e  .it  a  rate  ne)  higher 
thiin  the;  urhiin  rate,  as  elefineel  in 
§.54.00.5,  .sut)je;e:l  te)  the;  limitatie)ns 
applie:ahle;  te)  the;  Tele;ce)nimunie:atie)ns 
Pre)gram. 

(c)  Bono  fide  re(]uest.  In  e)rele;r  te) 
re;e;eive;  .se;rvie:es  eligible  fe)r  suppe)rt 


uneler  the;  Te;le;e:e)mmunie;iitie)n.s 
Pre)gram.  an  e;ligihle;  he;iihh  e:;u'e 
pre)viele;r  must  submit  <i  re;eiue:st  ie)r 
.se;rvie:e;.s  te)  the  te;le;e:e)umumie:atie)ns 
e:iirrie;r.  .signe;el  by  em  <uithe)ri/.e;el  e)ffie:e;r 
e)f  the;  he;iihh  e:;u'e;  pre)viele;r,  iiuel  shall 
iueduele;  thiit  |)e;r.se)u’.s  e:e;rtifie:atie)n  unele;r 
e);ith  that: 

***** 

(2)  The;  re;epie;.ste;r  is  phvsie:;illv  le)e::ite;el 
in  a  rural  cue;a,  eer  if  the;  re;e]ue;ste;r  is  a 
me)hile;  rural  he;ahh  e:are;  |)re)viele;r 
re;eiue;sting  se;rvie;e;.s  uneler  §  .54.()00(e;). 
thiit  the;  re;e|ue;.ste;r  h<is  e;e;rtifie;el  fhiit  it  is 
.se;rving  eligible  rural  are;a.s: 
***** 

§54.617  [Removed] 

■  1 8.  Remove  §  54.01 7. 

■  14.  In  §  54.01 re;vise  panigraphs 
(ii)(l)  iuiel  (el)  te)  read  as  fe)lle)w.s: 

§54.619  Audits  and  recordkeeping. 

(a)  *  *  * 

(1)  lle;i!hh  e;are;  pre)vielers  shall 
uiiiintiiin  fe)r  the;ir  ])ure:ha.ses  e)f  .se:rvie:e;s 
.suppe)rte;el  uneler  the 
Te;le;e:e)mmunie:atie)ns  I’leegnun 
ele)e;unu;ntiitie)n  leer  five;  ye;<irs  Ireein  the 
e;nel  e)f  the;  funeling  veiar  suffie:ie;nt  te) 
e;stahlish  e:e)mplicme:e;  with  iill  rules  in 
this  .suh|)iu't.  Ile)e:ume;ntatie)n  must 
ine:luele;,  <une)ng  e)lhe;r  things.  re;e:e)rel.s  e)f 
iille)e:iitie)ns  fe)r  e:e)nse)rtiii  anel  e;ntitie;.s 
thiit  engiige;  in  i;ligihle;  anel  ineligible; 
iieitivilies.  if  a])j)lie:iihle;.  Meihile  rund 
he;ahh  e:iire;  jireivielers  shall  maintain 
annual  leigs  ine!ie;ating:  The;  elate;  iinel 
le)e;iitie)ns  of  e;ae:h  e:linic  steip;  iinel  the; 
numher  eif  ])atie;nts  .se;rve;el  at  e;ae:h  sue;h 
e:linie:  ste)]). 

***** 

(el)  Service  providers.  Se;rvie:e 
])re)viele;rs  shall  re;liun  ele)e:ume;nl.s  re;late;el 
te)  the  elelivery  eif  elise:e)unteel  servie:e;.s 
under  the;  Te;l(;communie;alie)ns  Preigram 
fell'  at  least  5  ye;iir.s  afte;r  the  last  elav  eif 
the  elelivery  eif  elise;e)unteel  servie;e;.s.  y\nv 
either  eleicument  that  eleimemstrates 
eieimpliance:  with  the;  stiituteirv  eir 
re;guliite)rv  re;eiuire;ment.s  feir  the;  rural 
he;iihh  care  me;e:hiuii.sm  shall  he*  re;taine;el 
as  well. 

§  54.621  [Removed] 

■  1 5.  Remove;  §  54.021 . 

■  It).  Re;vise;  §  54.028  tei  re;iiel  iis  feilleiws: 

§  54.623  Annual  filing  and  funding 
commitment  requirement. 

(ii)  Annool  filin;.’  requirement.  Ile;idfh 
e:iire;  |)re)viele;rs  .se;e;king  suppeirt  unele;r 
the;  Te;le;e:e)mnuinie:iitie)ns  I’reigriim  shiill 
file;  ne;w  funeling  re;quests  feir  e;ae:h 
funeling  ye;iir. 

(h)  hong  term  contracts.  Uneler  the 
Te;le;e:e))nnuinie;iitie)n.s  Preigram,  if  heialth 
e:iire;  iireivieiers  enter  intei  long  te;rm 


e:e)ntriie:ts  feir  eligible  servie:e;.s.  tlu; 
Aelminisliiiteir  sliidl  einly  e;e)mmit  funels 
te)  e:e)ve;r  the;  peirtion  of  sue:!)  a  lemg  term 
e:e)ntriie;t  se:he;elule;el  tei  he;  ele;live;re;el 
eluring  the  funeling  veiir  feir  whie:h 
unive;rsiil  se;rvie:e;  .su])])e)rt  isseuight. 

■  17.  Revise  §  54.025  tei  re;ael  as  feilleiws: 

§  54.625  Support  for  telecommunications 
services  beyond  the  maximum  supported 
distance  for  rural  health  care  providers. 

(ii)  The  miiximum  supiieirl  eli.slime:e;  feir 
the;  Te;le;e;e)mnuinie:atieins  Preigram  is  the 
elisl:me:e;  freim  the;  he;idth  e:iire  jireivieler 
tei  the;  fiuthe;.st  peiint  ein  the;  juri.selie:tie)nid 
heiunelarv  of  the;  e:ity  in  tluit  .state  with 
the;  liirgest  peipuhitiein.  as  e:ide:ulate;el  by 
the;  Aelministrateir. 

(h)  An  eligible  rural  health  c:are; 
preivieler  may  pure:ha.se  an  eligible 
te;le;e:ommunie:atie)ns  .servie:e  sup])orte;el 
uneU;r  the;  Te;lee:e)mmunie:ations  Preigram 
that  is  jireivieleel  eiver  a  elistane:e  that 
e;xe:e;e;ds  the  maximum  suiijieirteel 
elistiiiu:);. 

(e;)  If  ;m  eligible  rural  health  e:iire 
preivieler  ]iure:ha.se;s  an  eligible; 
te;le;e:e)mmunie:atie)ns  .servie:e;  sui)))e)rte;el 
uneler  the  Te;le;e:e)mmunie:ations  Preignim 
lliiit  e;xe;e;e;el.s  the;  miiximum  supporteel 
elistime:e.  the;  heiidth  e:are;  preivieler  must 
pay  the;  <ipplie:ahle;  rural  rate;  feir  the; 
elistane:e;  tluit  sue:h  servie;e;  is  e:arrie;el 
he;ve)nel  the;  maximum  sup])e)rte;el 
eli.stane:e. 

■  18.  Aelel  §  54.080  iinel  an  unele;.signate;el 
e:e;nte;r  heiaeiing  tei  suhpart  (!  to  reiiel  as 
feilleiws: 

Il(;althcare  (Connect  Fund 

§54.630  Eligible  recipients. 

(ii)  Bond  hecdtii  core  provider  site — 
individual  and  consortium.  Uneler  the 
lle;ahhciire;  Ceinnect  Funel,  an  eligible 
rural  he;ahh  e:are  jirovieler  may  ree:eive; 
unive;rsal  .se;rvie:e  sujiport  by  ajiplying 
inelivielually  eir  threiugh  a  e:onsortium. 
Feir  ])urpe)se;s  eif  the  fle;idthe:are  (ieinnee:! 
Funel.  a  “e;e)n.sortium'’  is  a  greiu])  of  twei 
eir  ineire  health  e:iire;  jireivieler  sites  that 
re;epie;.st  sujijieirt  through  a  single 
api)lie:atie)n.  Ceinseirtia  may  incluele; 
heialth  e:are;  pre)viele;rs  who  are;  neit 
e;ligihle  for  sipijieirt  uneler  the; 

He;althe:are;  Ue)nnee:t  Fund,  hut  .sue:h 
he;ahh  e:iire  ])re)viele;rs  e:imneit  re;e;e;ive; 
su]i])ort  feir  their  e;xpe;nses  anel  must 
j)artie:i])ate;  ])ursuimt  tei  the;  e:e)st 
alle)e:iitiein  guielelines  in  §  .54.()80(el). 

(h)  Limitation  on  porticijuition  of  non- 
rand  health  care  provider  sites  in  a 
consortium.  An  eiligihle  nein-rural  luialth 
e:iire;  jireivieler  site  niiiy  ree:e;ive  universal 
.se;rvie:e;  su|)|)e)rt  einlv  as  jiart  eif  a 
e:on.se)rtium  that  ine:luele;s  ineire  than  50 
|)e;re:e;nt  eligible  rural  he;ahh  care; 
jireiviele;!'  sites. 

(e:)  Limitation  on  lar<>e  non-rured 
hospitals.  Each  eligible  non-rural  jiuhlie: 
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or  non-j)rorit  hospital  site  with  400  or 
more  licen.sed  patitmt  l)e(ls  may  receive 
no  more  than  .S30,000  ])(;r  y(!ar  in 
I  lealthcan;  Connect  I'lind  sujjport  tor 
(iligible  recurring  charges  and  no  mon; 
tlian  .S70.000  in  Healthcare  Connect 
h'nnd  sn])|)ort  (svery  5  years  for  eligible 
nonrecurring  charges,  i!xclusive  in  both 
cases  of  costs  shared  by  the  network. 

■  1 5).  Add  5?  .'14.031  to  snbi)art  C  to  r(!ad 
as  follows: 

§54.631  Designation  of  Consortium 
Leader. 

(a)  /den/y/l'/ng  a  (Jonsortiiiin  UhkU^v. 
Each  consortium  seeking  support  from 
the  Healthcare  (ionnect  Fund  nni.st 
identify  an  entity  or  organization  that 
will  be  the  lead  entity  (the  "Consortium 
Leader”). 

(b)  (Consortium  Loador  oligibilitv.  The 
(Consortium  Leader  may  be  the 
c:onsortium  it.self  (if  it  is  a  distinct  legal 
entity);  an  eligible  health  c;are  provider 
partici])ating  in  the  consortium:  or  a 
.state  organization.  ])ublic  sector 
(governmental)  entitv  (including  a 
Tribal  government  entity),  or  non-])rofit 
entity  that  is  ineligible  for  Healthcare 
(Connect  f’und  su])port.  Ineligible  stale 
organizations,  public  sector  entities,  or 
non-profit  entities  may  s(;rve  as 
(Consortium  Leaders  or  ])rovide 
consulting  assistance  to  consortia  only  if 
they  do  not  participate  as  ]K)tenliaI 
vendors  during  the  competitive  bidding 
prf)cess.  An  imdigibh!  (mtity  that  serv(!s 
as  the  (Consorlinm  I.eader  innsl  ])ass  on 
the  full  value  of  any  discounts,  funding, 
or  other  program  bcmefits  .secured  to  the 
consortium  members  that  are  eligible 
health  care  providers. 

(c)  (Consortium  Londor 
ivsponsihilitios.  The  (Consortium 
Leader’s  responsibilities  include  the 
following; 

(1)  Logoi  ond  financial  responsibility 
for  supported  activities.  The  Consortium 
L(!ader  is  the  legally  and  financially 
res])onsible  entity  for  the  activities 
sn])ported  by  the  Healthcare  Connect 
Fund.  By  default,  the  (Con.sortiinn 
L(!ader  is  the  res])onsible  entity  if  audits 
or  other  investigations  by  Administrator 
or  the  (Commission  reveal  violations  of 
the  Act  or  (Commission  rul(!.s.  with 
individual  consortium  members  being 
jointly  and  severally  liable  if  the 
(Consortium  Leader  dissolves,  files  for 
bankrn])tcy,  or  otherwisf!  fails  to  meet 
its  obligations.  Except  for  the 
res])on.sibilities  s])ecifically  descrihtul  in 
|)aragraphs  (c)(2)  through  (c)((i)  of  this 
section,  consortia  mav  allocate  legal  and 
financial  res])onsibility  as  they  see  fit. 
])rovided  that  this  allocation  is 
memorialized  in  a  formal  written 
agreement  between  the  affected  parties 
(i.e.,  the  Consortium  Leader,  and  the 


con.sortiinn  as  a  whole  and/or  its 
individual  members),  and  the  written 
agreement  is  submitted  to  the 
Administrator  for  approval  with  or  prior 
to  the  Reejnest  for  Services.  Anv  such 
agreement  must  clearlv  identifv  the 
l)arty(ie,s)  res])onsible  for  repavment  if 
the  Administrator  is  reijnired,  at  a  later 
date,  to  recover  disbursements  to  the 
con.sortiinn  due  to  violations  of  program 
rules. 

(2)  Point  of  contact  for  the  P(C(C  and 
Administrator.  The  (Consorlinm  Leader 
is  responsible  for  designating  an 
individual  who  will  be  the  "Project 
(Coordinator”  and  serve  as  the  point  of 
contact  with  the  (Commission  and  the 
Administrator  for  all  matters  related  to 
the  consortium.  The  (Con.sortiinn  Leader 
is  responsible  for  responding  to 
("ommission  and  Administrator 
iiKjuiries  on  behalf  of  the  consortium 
members  throughout  the  apjilication, 
funding,  invoicing,  and  |)ost-invoicing 
])eriod. 

(3)  Typic(d  applicant  functions, 
including  forms  and  certifications.  'Fhe 
(Consortium  Leader  is  responsible  for 
submitting  jirogram  forms  and  re(|nired 
documentation  and  ensuring  that  all 
information  and  certifications  submitted 
are  true  and  correct,  fhe  (Consortium 
Leader  must  akso  collect  and  retain  a 
Letter  of  Agency  (I.OA)  from  each 
member,  pursuant  to  §.'14. 832. 

(4)  (Competitive  bidding  ami  cost 
allocation.  The  (Con.sortiinn  Leader  is 
res])onsible  for  ensuring  that  the 
coni|)etitive  bidding  jirocess  is  fair  and 
open  and  otherwise  comjilies  with 
(Commission  re{|iiirement.s.  If  costs  are 
shared  by  both  eligible  and  ineligible 
entities,  the  (Consorlinm  Leader  iiui.st 
ensure  that  costs  are  allocated  in  a 
manner  that  ensures  that  only  eligible 
entities  receive  the  benefit  of  program 
discounts. 

(.'ll  Invoicing.  The  (Consortium  Leader 
is  responsible  for  notifying  the 
Admini.strator  when  supported  services 
have  commenced  and  for  submitting 
invoices  to  the  Administrator. 

(8)  Hecordkeeping,  site  visits,  and 
audits.  The  (Consortium  Leader  is  also 
responsible  for  compliance  with  the 
(Commission’s  recordkeeping 
reijniremenls  and  for  coordinating  site 
visits  and  audits  for  all  consortium 
members. 

■  20.  Add  §  .'54.832  to  subpart  (I  to  read 
as  follows: 

§  54.632  Letters  of  agency  (LOA). 

(a)  Aatborizations.  Under  the 
Healthcare  (Connect  Fund,  the 
(Con.sortiinn  Leader  must  obtain  the 
following  authorizations. 

(1)  Prior  to  the  submission  of  the 
reipiest  for  services,  the  Con.sortiinn 


Leader  mn.st  obtain  authorization,  the 
nece.ssary  certifications,  and  any 
supporting  documentation  from  each 
consortium  member  to  permit  the 
Consortium  Leader  to  submit  the 
reijiiest  for  services  and  prepare  and 
jio.st  the  request  for  jiropo.sal  on  behalf 
of  the  member. 

(2)  Prior  to  the  submission  of  the 
funding  reijiiest,  the  Consortiiim  Leader 
must  secure  authorization,  the  necessarv 
certifications,  and  anv  supporting 
documentation  from  each  consortiiim 
member  to  permit  the  (Consortium 
Leader  to  submit  the  funding  re(]iiest 
and  manage  invoicing  and  payments  on 
behalf  of  the  member. 

(b)  Optioned  two-step  process.  The 
(Consortium  Leader  may  secure  both 
rei|uired  authorizations  from  each 
consortium  member  in  either  a  single 
LOA  or  in  two  sejiarate  LOAs. 

(c)  Heqnired  In  formation  in  LOA.  (1) 
An  LOA  must  include,  at  a  minimum, 
the  name  of  the  entitv  filing  the 
application  (i.e.,  lead  applicant  or 
("onsortium  Leader);  name  of  the  entity 
authorizing  the  filing  of  the  application 
(i.e.,  the  ])articipating  health  care 
])rovidei7consortium  member);  the 
phvsical  location  of  the  health  care 
])rovider/consortinm  member  site(.s);  the 
relationship  of  each  site  .seeking  support 
to  the  lead  entity  filing  the  ap])iication; 
the  s])ecific  timeframe  the  LOA  covers: 
the  signature,  title  and  contact 
information  (including  phone  number, 
mailing  address,  and  email  addre.ss)  of 
an  official  who  is  authorized  to  act  on 
behalf  of  the  health  care  jirovider/ 
consortium  member;  signature  date;  and 
the  tyjie  of  .services  covered  by  the  LOA. 

(2)  For  HCCPs  located  on  Triiial  lands, 
if  the  health  care  facility  is  a  contract 
facility  that  is  run  .solely  bv  the  tribe, 
the  appropriate  tribal  leader,  such  as  the 
tribal  chairperson,  president,  or 
governor,  shall  also  sign  the  LOA. 
unless  the  health  care  responsibilities 
have  been  dulv  delegated  to  another 
tribal  government  rejiresentative. 

■  21 .  Add  §  .'54.(533  to  subpart  O  to  read 
as  follows: 

§  54.633  Health  care  provider  contribution. 

(a)  Heedtb  care  provider  contribution. 
All  health  care  ])roviders  receiving 
siqiiiort  under  the  Healthcare  (Connect 
Fund  shall  receive  a  8.'5  percent  discount 
on  the  cost  of  eligible  expenses  and 
shall  be  reiiuired  to  contribute  3.'5 
percent  of  the  total  co.st  of  all  eligible 
ex|)ense.s. 

(b)  Limits  on  eligible  sources  of  beedtb 
care  provider  contribution.  Only  funds 
from  eligible  sources  may  be  applied 
toward  the  health  care  provider’s 
reiinired  contribution. 
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(1)  Fligil)le  .sources  include  the 
applicant  or  eligible  health  care 
provider  participants;  .state  grants, 
innding.  or  appropriations;  tederal 
hnuling.  grants,  loans,  or  approi)riation.s 
exciipt  lor  otlnsr  tederal  nniver.sal 
.service  Innding;  Tribal  government 
funding;  and  other  grant  Innding. 
including  private  grants. 

(2)  Ineligihh!  sources  include  (but  arc; 
not  limited  to)  in-kind  or  impliiul 
contributions  from  luxilth  can; 
providers;  dircul  ])ayments  from 
vcmdors  or  oth(!r  .service  ])roviders. 
including  contractors  and  consultants  to 
such  entiti(!s;  and  for-])rofit  entiti(!.s. 

(c)  nisclosura  of  hnulth  con;  providin' 
contribution  source.  Frior  to  receiving 
support,  applicants  are  recjiiinid  to 
identify  with  specificitv  their  sonretis  of 
Ihnding  for  their  contribution  of  eligible 
(!xj)(!n.ses. 

(d)  I'ntnrc  revenues  from  excess 

copocity  as  source  of  health  care 
provider  contribution.  A  consortium 
ap])licant  that  receiv(!.s  support  tor 
participant-owned  network  facilities 
under  mav  use  future  rev(!nne.s 

from  i!xc(!.ss  c;apacitv  as  a  source  for  the 
recpiinul  luialth  can;  ])rovider 
contribution,  snbj(!ct  to  tin;  following 
limitations. 

(1)  The  consortium’s  selection  criteria 
and  (jvalnation  for  "cost-cdlectivtmess” 
l)nr.snant  to  |?.'i4.()42  cannot  providi;  a 
|)r(!ierenc(!  to  bidders  that  offer  tc) 
construct  excess  ca|)acitv. 

(2)  The  applicant  must  pav  the  full 
amount  of  tlu;  additional  costs  for 
excess  ca])acity  facilities  that  will  not  be 
|)art  of  the  sni)])orted  health  can; 
n(;twork. 

(3)  The  ailditional  cost  of  constructing 
exce.ss  capacity  facilities  may  not  count 
toward  a  health  can;  ])rovider’s  retpiired 
contribution. 

(4)  The  inclusion  of  exce.ss  capacity 
facilities  cannot  increase  tin;  funded 
cost  of  the  d(;dicated  health  care 
n(;twork  in  any  wav. 

(.'))  An  eligible  health  care  provider 
(typically  the  consortium,  although  it 
may  lx;  an  individual  health  care 
l)rovid(;r  ])artic;ipating  in  the 
consortium)  innst  n;tain  ownership  of 
tlu;  excess  ca])acitv  faciliti(;.s.  It  mav 
make;  the  facilities  availabh;  to  third 
parties  only  under  an  indefeasible  right 
of  n.s(;  (IRU)  or  least;  cirnmgement.  Tlu; 
l(;a.s(;  or  IRl!  betwt;(;n  the  participant 
ami  the  third  |)!irtv  must  be  an  iirm’s 
length  tran.saction.  To  (;nsnn;  that  this  is 
;m  arm's  l(;ngth  transaction.  iu;ither  tlu; 
vendor  that  installs  the  excess  capacity 
facilities  nor  its  affiliate  is  eligible  to 
i;nter  into  an  IRII  or  lea.st;  with  tlu; 
participant. 

((j)  Any  amount  prepitid  for  use  of  the 
(;xces.s  capacity  facilities  (IRII  or  lease) 


must  hi;  jjlaced  in  an  e.scrow  account. 

The  ])arlici])ant  can  then  n.se  the  (;scrow 
account  as  an  eligibh;  .source  of  fnnds 
for  tlu;  participant's  3.'j  |)(;rc(;nt 
contribution  to  tlu;  project. 

(7)  All  rev(;nn(;.s  from  nsi;  of  the 
ex(;(;.ss  capacity  faciliti(;s  by  tlu;  third 
parly  must  lx;  ns(;d  for  tlu;  lu;ahh  care; 
provide;!'  contribution  or  for 
snstainabilitv  of  tlu;  health  Ciire;  iu;lwork 
snpporti;d  by  the  Hecillhcan;  (;omu!Cl 
Fund.  N(;twork  costs  tluit  nuiy  be  innd(;d 
with  ;my  luldilioiuil  r(;v(;mu;s  th.it 
reiuiiii!  include;  aelminislratie)n. 
e;epiipnu;nt.  .se)flw<ire;,  le;gal  ie;e;.s.  e)r  e)tlu;r 
e:e)sls  ne)t  e:e)ve;re;el  by  the;  H(;ahhe:are; 
(x)n!u;e;t  Fnnel.  iis  leeng  as  they  are; 
relevant  to  sustaining  the  netweerk. 

■  22.  Aelel  .')4.(i34  le)  snbparl  (1  to  re;ael 
iis  fe)lle)w.s; 

§54.634  Eligible  services. 

(a)  Eligible  seivices.  Snbje;e:t  te)  tlu; 
pre)visie)ns  e)f  §§  ,'54.(j()()  lhre)ngh  .')4.()()2 
iinel  §§.'j4.(i3()  lhre)ngh  .'i4.()8().  e;ligible; 
he;ahh  e;;n’e:  pre)vielers  may  re;einest 
sn])])e)rl  fre)m  the  He;ahhe:;ire;  (leennee:! 
l*'nnel  ie)r  imy  <ielvane:eel 
te;le:e:e)nnnnnie:atie)n.s  e)r  infe)rmatie)n 
se;rvie:e;  tluit  e:iuible;s  lu;ahh  e:are; 
pre)viele;rs  lei  peist  their  eiwn  el;it:i. 
inte;r€ie:l  with  ste)re;el  el.ita,  ge;ne;r;ite  new 
ehitii.  eir  e:e)mmnnie::ile;,  bv  preivieling 
e:e)nne;e:tivity  e)ve;r  private;  ele;elie::ite'el 
ne;twe)rk.s  eir  the;  pnblie:  lnte;rne;t  ie)r  the; 
preivisiem  e)f  he;i!ith  infeninatie)!! 
te;e:hne)le)gy. 

(b)  Eligibility  o  f  dark  fiber.  A 
e:e)n.se)rlinm  eif  e;ligible;  lu;iihh  e;are; 
l)re)viele;rs  may  re;e:e;ive  sn|)pe)rt  feir 
"elark”  fibe;r  wlu;re;  the;  e:n.ste)nu;r.  neil  the; 
ve;nele)r.  j)re)viele;s  the  nmelnlating 
e;le;e:tre)nie:s.  snbje;e:t  le)  the  fe)lle)wing 
limitatie)n.s: 

(1)  Snppe)rt  for  regain  ing  ediarges 
a.sse)e:i!ite;el  with  elark  fiber  is  e)nlv 
availiible  oiu:e  the  elark  fiber  is  “lit"  emel 
iie:tnally  being  nseel  by  tlu;  luialth  e:are 
])re)viele;r.  Suppe)rt  fe)r  ne)n-re;e;nrriiig 
e;harge;s  fe)r  ekirk  libe;r  is  only  available 
fe)r  fiber  lit  within  the  same  hnuling 
year,  but  iipplie:ants  nuiy  re;e:eive  np  te) 

cl  e)ne-year  exte;nsie)n  te)  light  fibe;]'  if  the;y 
pre)viele;  ele)e;nnu;ntiitie)n  te)  the 
Aelministnite)!’ thcit  e:e)nstrne:tie)n  was 
nn;ive)ieliibly  ele;lciye;el  elne;  te)  we;athe;r  e)r 
e)lhe;r  re;ase)n.s. 

(2)  Reiepieists  fe)r  i)re)])e)sal.s  (RFi’s)  tluit 
.se)lie;it  elark  fibe;r  se)lntie)n.s  must  alse) 
se)he:il  jireipei.sals  te)  pre)viele;  the;  ne;e'ele;el 
se;rvie:e;s  e)ve;r  lit  iibe;r  e)ve;r  a  time;  ])i;rie)el 
e;e)mparcible;  te)  the  elnralie)n  e)f  tlu;  elark 
fiber  le;ase;  e)r  inele;fe;asible;  right  e)f  use;. 

(.3)  If  an  ;i])])lie:cmt  inteiuls  le)  re;epu;.st 
.sn])pe)rt  fe)r  e;eini])nu;nt  iinel  maintenane:e; 
e:e)sts  asse)e;iate;el  with  lighting  anel 
e)pe;rating  eliirk  fibe;r,  it  must  ine;hule; 
.sne:h  elements  in  the  same  RFF  as  the 
elark  fibe;r  se)  thiit  the  Aelmini.slrale)r  e;an 


review  id  I  exists  ii.sseieaateel  with  the;  fiber  | 

whe;n  ele;te;rmining  wlu;the;r  the;  I 

ii|)|)lie;imt  e:he)se;  the;  nuisl  e:e).st-e;ffe;e;tive;  | 

biel.  I 

(e:)  Dark  and  lit  fiber  maintenance  p 

costs.  (1)  Belli)  inelivielnal  iinel  C 

exinseirtinm  applieiants  may  re;e:e;ive;  I 

snppeu't  lor  reeairring  maintenanea;  exists  | 

assexaaleiel  with  leiaseis  eif  eliirk  or  lit  [ 

fibi;r. 

(2)  (’xmsortinm  apphexints  may 
re;ex;ive;  sniiport  feir  npfremt  pavmenis  feir 
miiintenaiux;  exists  asseieaateiel  with 
le;a.se;s  eif  elark  eir  lit  fibe;r.  snbje;e:l  tei  the; 
limitatieins  in  §.')4.()38. 

(el)  n(nison(d)le  and  castomarv 
instidlation  charges.  Eligible  health  exire; 
preivielers  niiiy  eibtiiin  .sipijieirt  for 
reasemiible  anel  eaisteunary  in.stallatiem 
e:harg(;.s  ibr  eligible;  serviexis.  np  tei  an 
nneli.sexnmteel  exi.st  eif  S.'i.OOO  per  eligible 
site. 

(e)  Upfront  charges  for  vendor 
deployment  of  new  or  upgraded 
facilities.  (1)  Fartie:ipants  may  eibtiiin 
snppeirt  feir  npfremt  enlarges  tbr  vemeleir 
elejileiyment  eif  new  eir  ipigraeleel 
faealities  tei  serve;  eligible;  sites. 

(2)  Su])i)e)rt  is  aviiilable;  tei  extenel 
ve;nele)r  eleple)yme;nt  eif  faealities  nj)  lei 
the;  "ele;mare:atie)n  peiint.”  whie:h  is  the 
beumeliiry  betwe;e;n  fiie;ihtie;s  eiwneel  eir 
exmtreilleel  bv  the;  veneleir,  iinel  laealities 
e)wne;el  eir  exmtreilleiel  bv  the  eaistexner. 

■  23.  Aelel  §  .')4.()3.')  tei  snb])art  (I  tei  reiiiel 
iis  folleiws: 

§54.635  Eligible  equipment. 

(a)  Beith  iiulivielnal  anel  exinseirtinm 
a])])lie;imts  may  re;ex;ive;  snpjiort  ibr 
neitweirk  e;e]ui])me;nt  neexissary  tei  make 
fmu'.tional  an  eligible  serviex;  that  is 
snppeirteel  nneler  the  1  le;althe:are  (x)nne;ct 
Fnnel. 

(b)  (xm.seii'tinm  appliexmts  may  alsei 
reexiive  snpiieirt  Ibr  network  eepiipment 
ne;e:essiiry  tei  manage,  exintreil.  or 
maintain  an  eiligible  serviex;  or  a 
eleehe:ate;el  health  exire  breiaelbanel 
ne;twork.  Snppeirt  Ibr  neitweirk 
eiejnipment  is  neit  available  feir  neitweirks 
that  are  neit  eleeliexiteel  tei  hexilth  exire. 

(e:)  Neitweirk  e;einipnu;nt  eligible;  ibr 
sniijKirt  ine:hiele;.s  the  Iblleiwing: 

(1)  Eepiipnumt  that  te;rminate;s  a 
exirrie;r’s  eir  either  preivieler’s 
tixinsmissiein  faealitv  anel  iiiiv  reinte;r/ 

.swite:li  tluit  is  ehre;e:tly  ex)nne;e:te;el  tei 
either  the;  faealitv  eir  the;  terminating 
e;einipnient.  This  inedueles  eepiipment 
re;epiiri;el  to  light  elark  fibe;r.  eir 
e;epii]inuait  neexissary  tei  exinnee:t 
ele;ehexite;el  health  exire;  breiiulbanei 
ne;lwe)rk.s  eir  ineliviehuil  heiiltli  exire 
jireivielers  tei  mielelle  mile  eir  bae:kbeine 
neitweirks; 

(2)  Oeimpnters.  ine;huhng  servers,  anel 
re;liite;el  liarelware  (e.g.  printe;rs.  sexiimers. 
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laptojjs)  that  are  used  exchisix'ely  for 
network  managcanent; 

(3)  Soltware  uscul  for  network 
inanag(!ment,  maintenance,  or  other 
network  o])(!rations.  and  devtdopinent  of 
software;  that  sn])|)orts  network 
inanag(;ment,  maintenanct;,  and  other 
network  o])eratie)ns; 

(4)  Costs  of  engine{;ring.  furnishing 
as  delivered  from  the 

mannfactnr(;r).  and  installing  network 
(;(iui])ment:  and 

(.'))  I'kjnipment  that  is  a  n(;c:essarv  ])art 
of  h(;alth  care  ])rovider-owned  n(;twork 
facilities. 

(d)  Additional  limitations:  Sup])ort  for 
network  e(]ni])im;nt  is  limited  to 
(;(ini])ment: 

(1)  Purchased  or  leased  by  a 
('.onsortinm  Leader  or  eligible  health 
care  provider:  and 

(2)  Used  for  health  care  ])ur])o.ses. 

■  24.  Add  §  .'54.(),3(i  to  snhpart  C  to  read 
as  follows: 

§54.636  Eligible  participant-constructed 
and  owned  network  facilities  for  consortium 
applicants. 

(a)  Subject  to  the  funding  limitations 
under  §§.54. 875  and  .54. (>38  and  tin; 
following  r(;strictions.  consortium 
applicants  may  receive;  snp])ort  for 
network  fai:ilities  that  will  he; 
constructed  and  owned  hv  the 
consortium  (if  the  consortium  is  an 
(;ligihh;  health  care;  provitler)  or  eligihli; 
health  care  providers  within  the 
consortium. 

(1)  (Consortia  seeking  .su])pe)rt  to 
construct  and  own  network  facilities  are 
re(inir(;d  to  .solit:it  bids  for  both: 

(1)  Services  ])rovided  over  third-party 
networks;  and 

(ii)  Construction  of  participant-owned 
n(;twork  facilities,  in  the  same  reepiest 
for  inoposals.  Reejnests  for  proposals 
must  i)rovide  sufficient  detail  so  that 
co.st-effec:tiven(;.s.s  can  he  evaluated  over 
the  n.seful  life  of  the  pro])o.sed  network 
facility  to  he  constructed. 

(2)  Support  for  partici])ant- 
constructed  and  owned  network 
fac:ilities  is  only  available  where  the 
consortium  demonstrates  that 
constructing  its  own  n(;twork  facilities 
is  tin;  most  cost-effect ivi;  o])tion  after 
competitive  bidding,  ])ursuant  to 
§.54.842. 

(h)  lR(;s(;rvedl. 

■  25.  Add  §  54.837  to  suh])art  C  to  r(;ad 
as  follows: 

§  54.637  Off-site  data  centers  and  off-site 
administrative  offices. 

(a)  The  connections  and  n(;lwork 
(;(jnipment  associated  with  off-site  data 
centers  and  off-sit(;  administrative 
offices  used  by  eligible  healtli  can; 
providers  for  their  health  can;  purpo.ses 


an;  eligible  for  sn])])ort  under  the 
flealthcan;  (Connect  Fund,  subject  to  the 
conditions  and  restrictions  set  forth  in 
paragra])h  (h)  of  this  section. 

(1)  An  “off-sitc;  admini.strative  office" 
is  a  facility  that  do(;.s  not  ])rovide  hands- 
on  delivery  of  ])atient  care,  hot  performs 
administrative;  su])])ort  functions  that 
an;  critical  to  tlu;  provision  of  clinical 
can;  by  eligible  health  care  })rovider.s. 

(2)  An  “off-site  data  c(;nter”  is  a 
facility  that  .serv(;.s  as  a  c(;ntralized 
re])ositorv  for  the  storage,  management, 
and  dissemination  of  an  eligible  health 
can;  ])rovider’.s  com])uter  .syst(;m,s, 
assoe.iated  components,  and  data, 
including  (hut  not  limit(;d  to)  eh;ctronic 
health  records. 

(h)  (Conditions  and  liosiriciions.  The 
following  conditions  and  restrictions 
a])])ly  to  support  |)rovided  under  this 
sections. 

(1)  (k)nnection.s  eligible  for  support 
are  only  those  that  are  between; 

(i)  Eligihh;  health  care  provider  sites 
and  off-site  data  cent(;r.s  or  off-site 
admini.strative  offices. 

(ii)  Two  off-site  data  c(;nt(;rs, 

(iii)  Two  off-site  administrative 
offices, 

(iv)  An  off-sit(;  data  c(;nter  and  the 
])uhlic  Interm;t  or  another  network. 

(v)  An  off-site  administrative;  office 
and  the  public  hitern(;t  or  another 
n(;twork.  or 

(vi)  An  off-site  admini.strative;  e)ffie:e; 
anel  an  e)ff-.site  elata  e:e;nte;r. 

(2)  The;  .snppe)rte;el  e:e)nne;e:tie)n.s  anel 
ne;twe)rk  e;e]nipme;nt  must  he;  use;el  se)lelv 
fe)r  lu;alth  e:are  purpe).se;s. 

(3)  The;  siippeerteel  e:e)nnee;tie)ns  anel 
ne;twe)rk  e;e|nipment  must  he;  pure:hase;el 
by  an  eligible  health  e;are  j)re)vider  e)r  a 
public  e)r  ne)n-pre)fit  health  care;  sy.stem 
that  owns  and  o])erates  eligible  he;iilth 
e:are  pre)vieler  site;.s. 

(4)  If  traffic  a.s.se)ciated  with  eene  eir 
me)re;  ineligible  health  e:are  prewieler 
,site;s  is  e;arrie;el  by  the  sup])orteel 
e:onnee:tion  anel/e)r  network  (;einij)ment, 
tlie;  ineligible  heiilth  e:are;  provieler  .site;.s 
must  alloe;ate  the  e:e).st  e)f  that  ce)nne;e:tion 
anel/e)r  e;e]ni])me;nt  he;tw(;e;n  eligible  anel 
ineligible  sites,  ce)nsi.ste;nt  with  the;  “fair 
share;"  ])rine;iple;s  ,se;t  fea  th  in 
§54.()3n(el). 

■  28.  Aelel  §  54.838  te)  .snl)])art  U  te;  re;ael 
as  Idlleews: 

§54.638  Upfront  payments. 

(a)  lJpfre)nt  jjayments  ine:lnele;  ill  I  ne)n- 
re;e:nrring  e:e).st.s  fe)r  se;rvie:e;s,  e;e]nipme;nt. 
e)r  fae;ilitie;.s,  e)the;r  them  re;eise)neil)le;  anel 
e;n,ste)marv  in.stalhitie)n  e:heirge;.s  e)f  ii])  te) 
.$5,008. 

(h)  The;  fe)lle)wing  limiteitiejns  ap])lv  te) 
eill  uj)front  peiyments; 

(1)  Upfre)nt  payments  assoeeiateel  with 
services  provieling  a  hanelwielth  e)f  less 


than  1.5  Mbps  (.symme;trie:al)  are  ne)t 
e;ligil)le;  fe)r  .snppe)rt. 

(2)  (Inly  e;e)nsortinm  applieeants  are; 
e;ligil)le  for  suppe)rt  feer  nj)fre)nt 
])ayme;nt.s. 

(e:)  The;  fe)lle)wing  limiteitieens  eipplv  if 
ei  e:e)nse)rtium  make;.s  a  re;e|ne;st  ie)r 
snppeert  fe)r  ui)fre)nt  pavments  that 
e;xe;e;e;el.s,  e)n  ave;reige;,  $50,000  pe;r  eligible; 
site  in  the;  e:e)nse)rtinm: 

(1)  riie  .snppe)rt  for  the;  upfre)nt 
peiyme;nt.s  must  he;  pre)rate;el  e)ve;r  at  least 
three;  ye;ars. 

(2)  The;  n])fre)nt  ])avme;nt.s  nui.st  he 
part  e)f  a  nudti-ye;ar  e:e)ntreie:t. 

■  27.  Aelel  §  54.839  te)  .sul)])art  U  te)  reael 
as  fe)lle)w.s: 

§54.639  Ineligible  expenses. 

(a)  Equipnwnt  ov  sorvicos  not  diwctlv 
ossociotod  with  fdigihio  sorvicos. 
Expe;nse;.s  a.sse)e:iateel  with  equipment  or 
ser\’ice;s  that  are  not  ne;e:es,sary  to  make; 
an  e;ligil)le;  .servie:e  fune:tional.  or  to 
manage.  ce)ntre)l,  e)r  maintain  an  eligible 
servie:e;  e)r  a  eleelie:ate;el  he;alth  e:iire; 
l)re)aell)and  ne;twe)rk  are  ineligible  fe)r 
sn])])e)rt. 

Ne)fe;  te)  Paragraph  (a):  The;  lollowiag  eire; 
e;x!iii)])le;s  eef  ine;ligil)le;  e;xpe;nse;s: 

1.  Ueesis  asse)e:ial);el  with  ge;))e;)'al 
e;e)i))|)iiling.  se)llware;.  a|)plie:iitie)n.s.  emel 
li)t);rne;t  e:))i)t);nt  ele;ve;le)pn)e;nl  eii’e;  ne)l 
siippe)rle;el.  ii)):liielii)g  the;  following; 

1.  (a)n)piile;rs.  ine:ltielii]g  se;r\e;rs.  anel 
n;liile;el  harelweire;  (e;.g.,  prinle;i's.  se:anne;rs. 
Iii|)le)ps).  nnle;ss  ns);el  e;xe:hisive;lv  fe))'  ne;twe)rk 
inani)ge;ni);nl.  n)ainle;nin)e:e;.  en-  e)lhe;r  n);t\ve)ik 
e)|)e;r;ilie)ns: 

ii.  Enel  eise;r  wii'e;le;ss  ele;vie:);s.  siu:h  as 
sn)arlphe)n);s  anel  lal)le;ls; 

iii.  .Seeriweire;.  m)le;ss  iise;el  leer  n(;l\ve)rk 
n)imiige;ine;nl.  n)i)inle;ni)ne:e;.  e)r  e)lh);r  ne;lwe)rk 
ope;i';ili))ns: 

iv.  .Se)ltware;  ele;ve;le)pn)e;nl  (e;xe:lueiing 
ele;ve;le)|)n)e;nl  e)f  seeftwaie;  that  sn])i)e)rls 
ne;twe)rk  n);inage;n)e;nl.  n)ainle;nane:e‘.  anel 
e)lhe;r  ne;l\ve)rk  e)])e;ralie)ns): 

\’.  1  le:l|)ele;sk  e;e|iiipine;nl  anel  r);late;el 
se)Hware;.  eer  ,se;rvie:e;s.  nnle;ss  n.se;el  e;xe:hisive;ly 
in  sii])pe)rt  e)f  (eligible;  se;r\  ie:e;s  e)r  e;eini])nie;nl; 

vi.  \Ve;l)  se;rve;r  l)e)sting: 

vii.  \V);I)  site;  peerteil  ele;ve;le)|)nie:nl: 

viii.  Viele;e)/iiuelie)/we;l)  e:e)ni'e;ie;ne:ing 
e;e|uii)ine;nl  eer  se;rvie:e;.s:  anel 

ix.  (;e)nti))ne)ns  pe)we;r  se)iire:e;. 

2.  (ie)sts  asse)e:iale;el  with  nie;elie:iil 
ceepiipnie;))!  (hiirehveiie;  eniel  sejfhviire;).  iinel 
e)the;r  geeneu'al  heealih  e:ai’e;  pi’e)viele;r  e;x|)e;nse;s 
iiie;  ne)t  sn|)pe)rle;el.  ine:lneling  the;  lolleewing: 

i.  (llinieal  or  n]e;elie:iil  e;)|)iipn));nl; 

ii.  T);l);ni);elie:ine;  );e|iiipnie;nl.  iipplie:atie)ns. 
iinel  seiltwiire;; 

iii.  Tniining  leer  use;  e)f  le;le;n)i;elie:ine; 
eepiipine;])!: 

iv.  Eli;e:lie)nie:  ine;elie:iil  ie;e:oiels  systems;  iinel 

v.  Ele;i:lre)nie:  re;e:e)rils  niiiiiiigeinenl  iinel 
e;xpe;nse;s. 

(h)  Insido  wivinp^/intovnol  connections. 
Expenseis  associateel  with  insiele  wiring 
eir  internal  ce)nne;e:tie)ns  are  ineligible  feir 
snppeirt  uneler  the  lle;althe:are  Uonneect 
Funel. 
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(c)  Adininistralivt^ 

Adinini.strative  exj)enses  are  not  eligible 
for  support  under  the  Healthcare 
Oonnect  Fund. 

Niile  lo  Paragraph  (c):  ln(4igil)le 
adniinistrativi!  (!\|)(mis(‘s  incliuhx  l)ul  not 
iiniited  lo.  llu'  following  expiaiscis: 

1.  PiM'soniiel  costs  (incliuliiig  salariiis  and 
fringe  Ixniidils).  (ixcepi  for  pcM'sonnel 
expiMises  in  a  consorlinm  application  that 
dircictly  udate  to  designing.  (Migineering. 
installing,  constructing,  and  managing  a 
dinlicatiul  broadband  mdwork.  Ineligible 
costs  ol  tills  category  include,  for  example, 
personnel  to  perform  program  management 
and  coordination,  program  administration, 
and  marketing: 

2.  Travel  costs,  except  for  trax’el  costs  tbal 
are  reasonable  and  necessary  for  network 
design  or  deiiloynient  and  that  are 
sjiecitically  identified  and  justified  as  ])art  of 
a  i:ompetiti\’e  bid  for  a  construction  project: 

;t.  Legal  i:osts: 

4.  Training,  except  for  basic  training  or 
instnu  tion  directly  rehited  to  and  re(|nired 
for  broadband  network  installation  and 
associated  network  oiierations: 

,1.  Program  administration  or  tecbnical 
coordination  (e.g..  preparing  application 
materials,  obtaining  letters  of  agency, 
preparing  rinpiest  for  proposals,  negotiating 
with  yenilors.  reviewing  bids,  and  working 
with  Ibe  .Administrator)  ibat  iiu’oh’es 
ain  ibing  other  than  the  design,  engineering, 
operations,  installation,  or  const  ruction  of 
the  network: 

f).  .Administration  and  marketing  costs 
(c.g..  administrative  costs:  supplies  and 
materials,  except  as  part  of  network 
insta  nation /con  struct  ion:  marketing  studies, 
marketing  acti\  ilies.  or  ontreacb  to  |)otenlial 
network  members:  evaluation  and  feedback 
studies): 

7.  Hilling  expenses  (e.g..  (‘xpense  that 
vendors  inav  charge  for  allocating  costs  to 
each  health  care  jirovider  in  a  network): 

H.  Helpdesk  ex|)enses  (e.g..  eijnipimmt  and 
ndated  software,  or  services):  and 

‘I.  Technical  snp|)orl  scM  vices  that  provide 
inort;  than  basic  maintenanci;. 

(dj  Cost  (illocdiion  for  inoIi<^ihlo  sitos. 
soivicos,  or  oquipmoni.  (1  j  Inoli<>ihln 
sites.  Hligihlu  health  can;  jtrovider  .sito.s 
uiiiy  .slian;  expcu.se.s  with  iuoligihli; 
.sites,  as  long  as  the  ineligiltle  sites  jtay 
their  fair  .slum;  of  the  exi)(;u.ses.  An 
applicant  may  seek  snjjijort  for  onlv  the 
portion  of  a  shar(;(l  eligihh;  (;xp(;n.s(; 
attrihutahle  to  (;ligil)le  h(;alth  care 
provider  sit(;s.  To  r(;ci;iv(;  support,  the 
applicant  must  (;n.sur(;  that  ineligible; 
sit(;.s  ])ay  their  fair  share  of  the  ex])(;nse. 
The  fair  share  is  determined  as  follows: 

(i)  If  the  vendor  charg(;.s  a  s(;|)arat(; 
and  indep(;nd(;nt  prict;  for  (;ach  site;,  an 
ineligible  site  must  ])av  the  full 
uudi.scounted  jjrice. 

(ii)  If  th(;re  is  no  separate  and 
indepemlent  price  for  each  site,  the 
apj)licant  must  |)rorate  the 
undiscounted  price  for  the  "shared” 
.s(;rvice.  (;(iuipment.  or  facility  between 


eligible  and  ineligibh;  sit(;s  on  a 
])roportional  fullv-distributed  basis. 
Ai)i)licants  must  make  this  cc)st 
allocation  using  a  method  that  is  based 
on  obj(;ciiv(;  criteria  and  r(;a.sonably 
r(;flect.s  the  (;ligible  nsagi;  of  the  shar(;d 
servic;e.  e{nupm(;nt.  or  facility.  Tlu; 
ai)])licant  h(;ars  the  bnrd(;n  of 
demon.strating  tlu;  rea.sonableness  of  the 
allocation  method  chos(;n. 

(2)  Inolif’ibit!  (:oii}j)onoiUs  of  a  sioglo 
service  or  piece  of  equipment. 

Applicants  s(;(;king  support  for  a  s(;rvice 
or  ])i(;ce  of(;cpupment  that  includes  an 
ineligible  comi)on(;nt  must  exjjlicitlv 
r(;(iuest  in  th(;ir  retpiests  for  |)roi)osals 
that  vendors  include  pricing  fora 
comparable  service  or  pi(;ce  of 
eejuipment  that  is  comprised  of  oidy 
eligil)le  c:ompon(;nts.  If  the  selected 
provid(;r  also  snbmits  a  ])rice  for  the 
eligible  com])on(;nt  on  a  stand-alone 
basis,  the  support  amount  is  calcnlated 
ba.sed  on  tlu;  stand-aloiu;  prici;  of  the 
eligible  component  on  a  stand-alone 
basis.  If  tlu;  vendor  do(;s  not  offer  tlu; 
(;ligibl(;  compon(;nt  on  a  stand-alone 
basis,  tlu;  full  price  of  the  (;ntir(;  s(;rvic(; 
or  i)iec:e  of  e(iui])nu;nt  must  lu;  taken 
into  account,  without  r(;gard  to  tlu; 
vahu;  of  the  iiu;ligihle  com])oiu;nts. 
wlu;n  d(;ti;rmining  tlu;  most  cost- 
(;f)(;ctiv(;  hid. 

(8)  Written  description.  A|)j)lii;ants 
must  submit  a  writti;u  d(;st;ription  of 
tlu;ir  allocation  nu;thod(s)  to  the 
Administrator  with  their  funding 
r(;(juests. 

(4)  Written  ngreeinenl.  If  ineligibh; 
entities  partici])at(;  in  a  network,  tlu; 
allocation  nu;thod  must  be 
memorialized  iu  writing,  such  as  a 
formal  agreement  among  network 
members,  a  master  .s(;rvic;es  contract,  or 
for  smaller  consortia,  a  letter  signed  and 
dated  by  all  (or  eai:h)  ineligible  (;ntity 
and  the  (h)n.sortium  L(;ader. 

■  28.  Add  .‘54. 840  to  suhpart  G  to  read 
as  follows: 

§54.640  Eligible  vendors. 

(a)  Eligibilitv.  lu)!'  ])urpo.s(;s  of  the 
H(;althcare  Gomu;c;t  Fund,  (;ligible 
v(;ndors  shall  include  any  jjrovider  of 
etiuijjinent.  facilities,  or  .s(;rvicf;s  that  are 
eligibh;  for  support  und(;r  Healthcare 
Connect  Fund. 

(h)  Obligntion  to  assist  heedth  care 
providers.  V(;ndor.s  in  the  H(;althcare 
Connect  Fund  must  certifv,  as  a 
condition  of  r(;c(;iving  sui)port,  that  thev 
will  |)rovide  to  lu;alth  care  providers,  on 
a  timely  basis,  all  information  and 
docunu;nts  legaixling  .su])]u)rt(;d 
(;c]ui])nu;nt.  facilities,  or  services  that  an; 
necessary  for  tlu;  health  can;  i)rovider  to 
submit  n;(juired  forms  or  resjjond  to 
(h)mmis.siou  or  Admini.strator  iiupiiries. 
The  Admini.strator  may  withhold 


disbursements  for  the  vendor  if  tlu; 
v(;ndor.  after  written  notice;  from  tlu; 
Administrator,  fails  to  comply  with  this 
re(]uir(;nu;nt. 

■  2‘).  Add  §  .'54.()42  to  suhpart  C  to  read 
as  follows: 

§  54.642  Competitive  bidding  requirement 
and  exemptions. 

(a)  (Competitive  bidding  recudrement. 
All  a])))licants  are;  re;eiuire;el  te;  e;ngage;  in 
a  e:e)mpe;titive;  bieleling  pre)e;e;ss  le)r 
suppe)rte;el  se;rvie:e;s.  fae:ilitie;s.  e)r 
e;einipnu;nt  e:e)nsiste;nt  with  the; 
re;e|nire;nu;nts  set  tenth  in  this  subpart, 
uidess  the;y  epialifv  feer  eene  e)r  nuere;  e)f 
the;  e;xe;mptie)us  in  ])aragraph  (h)  e)f  this 
.se;e:tie)n.  In  aelelition.  a])|)lie:ants  mav 
engage;  in  e:enni)e;titive;  bieleling  e;ve;n  if 
they  einaliiy  fe)r  an  e;xe;m])tion. 

Ap])lie:ants  wlu)  utilize  a  e:e)m])e;titive; 
bieleling  e;xe;mi)tie)n  may  i)re)e:e;e;el 
elire;e;tlv  te;  filing  a  funeling  re;e]ne;st  as 
de;se:ribe;el  in  §.'54.(548. 

(b)  F(nr  and  open  })rocess.  (1)  All 
e;ntitie;s  partie;i])ating  in  the;  He;althe;are; 
Ce)nne;e:t  hTnul  must  e;e)nelne;t  a  hiir  anel 
eipen  e;e)mpe;titive;  bieleling  preeeiess. 
e:e)nsi.ste;nt  with  all  applie;ai)le; 
re;e]uire;nu;nts. 

(2)  Ve;nele)rs  wlu;  inte;nel  te;  hiel  te; 
l)re)viele;  .su|)pe)rte;el  se:rvie:e;s.  e;e]nipnu;nt, 
e)r  f;ie;ilitie;s  te;  a  he;alth  e:are;  ])re)viele;r 
mav  ne)t  .simultane;e)uslv  hel])  the;  he;;dth 
e:are;  ])re)viele;r  e:he)e)se;  a  winning  hiel. 

Any  ve;uele)r  wlu)  submits  a  biel.  anel  iiny 
inelivielual  eer  e;ntity  that  has  a  finane:ial 
inte;re;st  in  sue:!;  a  ve;nele)r.  is  ])re)hibite;el 
fre)m: 

(i)  Fre;paring.  signing  en-  submitting  an 
applieiiint’s  re;e]nest  lor  .se;rvie:e;s: 

(ii)  Serving  as  the;  (;e)n.se)rtinm  Le;aele;r 
e)r  either  peiint  eif  e:e)ntae:t  eni  behalf  eif 
a])plie:ant(s): 

(iii)  Re;ing  inveilveel  in  setting  biel 
e;valnation  e:riterici:  eir 

(iv)  Partie:ii3ating  in  the;  biel  evaluatiem 
eir  ve;nele)r  .se;le;e:tion  jne)e:e;ss  (e;xe:ej)t  in 
the;ir  reile;  as  potential  venelors). 

(8)  All  peitential  bielelers  must  have; 
ae:e:e;ss  to  the;  same  information  anel  must 
be;  tre;cite;el  in  tlu;  same;  manner. 

(4)  All  ap))lie;ants  anel  ve;neie)rs  mn.st 
e:e)m])ly  with  any  applie;able;  state. 

Tribal,  eir  le)e:al  e:e)mpe;titive;  bieleling 
re;eiuire;me;nt.s.  The;  e:e)m])e;titive;  bieleling 
re;eiuire;me;nts  in  this  .se;e:tie)n  apjily  in 
cielelitieui  te;  state.  Tribal,  anel  le)e:al 
e;e)m])e;titive;  bieleling  reeinirements  anel 
are;  luit  inle;nele;el  te;  ])re;e;m])t  sue;!;  state. 
Tribal,  eir  le)e;al  re;e|nire;nu;nts. 

(e:)  (Cost-effective,  f’eu'  imrjieises  eif  the; 
He;;ilthe;are;  (4)nne;e;t  Funel.  ‘‘e:e)st- 
e;ffe;e;tive;"  is  elefineel  as  the  me;thoel  that 
e;e)sts  the;  le;ast  afte;r  e;e)nsiele;ration  eif  the 
fe;atnre;s,  e|Ucdity  eif  transmissiem, 
reliability,  anel  other  fae;tors  that  the; 
health  e;are;  provieler  ele;e;ms  relevant  te; 
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choosing  a  method  of  providing  the 
r(!(]nired  luKilth  care  s(!rvices. 

(d)  Bid  avdiudtioii  cvitdvid.  A])i)licants 
must  develop  weighted  evaluation 
crit(M’ia  (c*.g..  scoring  matrix)  that 
demonstrate  how  tin;  ai)i)lic.ant  will 
choose  tlu!  most  “cost-eliective”  hid 
hefore  snhmitting  a  R(;(]n(;st  for  Services. 
Price  must  he  a  primary  factor,  hut  need 
not  he  the  only  primary  factor.  A  non- 
price  factor  can  receive  an  (upial  weight 
to  ])rice,  hut  may  not  receive  a  greater 
w(;ight  than  price. 

((;)  Bdcjddsl  for  sarvicds.  A])plicant.s 
must  suhmit  tin;  following  documents  to 
the  Administrator  in  order  to  initiate 
competitive  bidding. 

(1)  Fond  461.  inchiding  cortifirations. 
The  a])i)licant  must  provide  the 
following  certifications  as  part  of  the 
r(!(in(!st  for  servic(is. 

(1)  The  person  signing  the  aj)plication 
is  authorized  to  suhmit  the  a])])lication 
on  behalf  of  the  ap])licant  and  has 
examined  the  form  and  all  attachments, 
and  to  the  best  of  his  or  her  knowledge, 
information,  and  belief,  ail  statements  of 
fact  c;ontained  therein  are  true. 

(ii)  Tlu!  a])])licant  has  followed  anv 
a])])licahle  state.  Tribal,  or  local 
procunmient  rules. 

(iii)  All  Healthcare  (ionuect  Idmd 
sn])])ort  will  he  u.si'd  solely  for  i)nr])oses 
reasonahlv  relatcul  to  the  provision  of 
health  care  s(;rvice  or  instruction  that 
the  IKiP  is  legally  authorized  to  i)rovide 
under  the  law  of  the  state  in  whic:h  the 
.services  are  j)rovid(Ki  and  will  not  he 
sold,  resold,  or  transferred  in 
consideration  for  money  or  any  other 
thing  of  value. 

(iv)  The  applicant  satisfies  all  of  the 
recjiiirements  under  sec:tion  254  of  the 
Act  and  aj)plical)l(!  (iommission  rules. 

(v)  Idle  a])plicant  has  revicnved  all 
applicable  recjuiremeuts  for  the  program 
and  will  comply  with  those 
r(!C)uirements. 

(2)  Bid  ovaldotion  critorio. 
Re(|uirements  forbid  evaluation  criteria 
are  described  in  ])aragra])h  (d)  of  this 
.section. 

(3)  Docldvotion  of  assistcdico.  All 
a])])licants  must  suhmit  a  ‘‘Declaratiou 
of  Assistance”  with  their  Recpiest  for 
Servic(;s.  In  the  Dtudaration  of 
A.ssistance,  applicants  must  identify 
each  and  every  consultant,  vendor,  and 
oth(!r  outside  ex])ert.  wluhher  paid  or 
unpaid,  who  aided  in  the  prej)aration  of 
their  ap])lication.s. 

(4)  BocidosI  for  proposdi  (if 
applicdhloj-  (i)  Any  a])])licant  may  u.se 
a  recpiest  for  ])roposal.s  (RFP). 

Apjilicants  who  use  an  RFP  must 
snhmit  the  RFP  and  anv  additional 
relevant  bidding  information  to  the 
Administrator  with  Form  401. 

(ii)  An  a})plicant  mu.st  suhmit  an  RFP: 


(A)  If  it  is  recpiired  to  issue  an  RFP 
under  applicable  State.  Tribal,  or  local 
lirociirement  rules  or  regulations; 

(H)  If  the  ajiplicant  is  a  consortium 
seeking  more  than  .$1()(),()()()  in  program 
support  during  the  funding  year, 
including  applications  that  seek  more 
than  Sl()t),()()()  in  program  supiiort  fora 
multi-year  commitment;  or 

(('.)  If  the  applicant  is  a  consortium 
seeking  snjijiort  for  ])articipant- 
con.structcKl  and  owned  network 
facilities. 

(Hi)  BFP  rocpiiividodts.  (A)  An  RFP 
must  jirovide  sufficient  information  to 
enable  an  effective  competitive  bidding 
jn’ocess,  including  describing  the  health 
care  provider's  service  needs  and 
defining  the  scope  of  the  project  and 
network  co.sts  (if  ap])licahle). 

(13)  An  RFP  must  specify  the  period 
during  whic;h  bids  will  he  accepted. 

(C)  An  RF'P  must  include  the  hid 
evaluation  criteria  described  in 
])aragraph  (d)  of  this  .section,  and  solicit 
sufficient  information  so  that  the  criteria 
can  he  ajiplied  effectively. 

(I) )  Cion.sortinm  applii;ants  seeking 
.su])])orl  for  long-term  cajiital 
investments  whose  useful  life  (ixtends 
beyond  the  ])eriod  of  the  funding 
commitment  (e.g..  facilities  constructed 
and  owned  by  the  ap])licant,  fiber 
indefeasible  rights  of  use)  must  seek 
bids  in  the  same  Rl'  P  from  vcmdors  who 
pro])o.se  to  meet  those  munis  via  scirvices 
provided  over  vendor-owned  facilities, 
for  a  time  period  comi)aral)le  to  the  life 
of  tin;  proposed  c;apital  inv(!stment. 

(E)  A])|)licants  may  prepare  RFPs  in 
any  manner  that  complies  with  the  ruhxs 
in  this  snhpart  and  any  applicable  state. 
Tribal,  or  local  |)rocurem(!nt  rules  or 
regulations. 

(.'))  Addilionol  ivqdiividcdts  for 
consortidin  applivodts.  (i)  Network  plod. 
Cionsortium  a])])licants  must  suhmit  a 
narrative  describing  specific  elements  of 
their  network  plan  with  their  Rerpiest 
for  Services.  (Consortia  ajjplicants  are 
recpiired  to  u.se  program  supjiort  for  the 
purposes  described  in  their  narrative. 
The  recpiired  elements  of  the  narrative 
inc;lucle; 

(A)  Goals  and  ohjeclives  of  the 
network; 

(13)  Strategy  for  aggregating  the 
specific:  neculs  of  health  care  providers 
(including  jiroviders  that  serve  rural 
areas)  within  a  state  or  region: 

((i)  Strategy  for  leveraging  existing 
tec:hnc)logv  to  adopt  the  most  effic;ient 
and  c;o,st  effec:tive  means  of  c:c)nnec;ting 
those  providers; 

(D)  I  low  the  sniijiorted  network  will 
he  used  to  improve  or  jirovide  health 
c:are  delivery: 

(E)  Any  previous  experienc;e  in 
develo]jing  and  managing  health 


information  tec;hnoIogy  (inc:lucling 
telemedic:ine)  programs;  and 
(F’)  A  project  management  plan 
outlining  the  project's  leadership  and 
management  .structure,  and  a  work  jilan, 
sc;hecinle.  and  Inidget. 

(ii)  Ldtlors  of  of^odcv.  (ion.sortium 
a])plicant.s  must  suhmit  letters  of  agenc;v 
pursuant  to  ^.'j4.(i:32. 

(f)  Pdhlic  i)ostid}’  hv  the 
Addiidistrotor.  The  Administrator  shall 
])C)st  on  its  well  site  the  following 
c;c)mpetitive  bidding  cloc;innent.s,  as 
a])|)licahle: 

(1)  Form  4(i1. 

(2)  Bid  evaluation  c:riteria. 

(3)  Reejuest  for  jiroposal,  and 

(4)  Network  plan. 

(g)  26-ddy  waitidg  poriod.  After 
posting  the  dc)c:ument.s  clesc:ril)ecl  in 
paragraph  (f)  of  this  sec:tic)n  on  its  Web 
site,  the  Administrator  shall  .send 
c;oniirmatic)n  of  the  posting  to  the 
ap])lic:ant.  The  applic:ant  shall  wait  at 
Icuist  28  days  from  the  date  on  whic:h  its 
c:c)mpetitive  bidding  doenments  are 
postcul  on  the  \Vc?h  site  hefore  .selcu:ting 
and  c:onnnitting  to  a  vcmclor. 

(1)  S(dd(4ion  oftho  diosi  “cost- 
offdctivd”  bid  Odd  codtroct  do<>otiotioi}. 
Eac.h  a])])licant  snl)j(u:t  to  competitive 
bidding  is  rcupiircul  to  c:c;rtifv  to  the 
Administrator  that  the  .sc;lc!c:ted  hid  is.  to 
the  best  of  the  applicant's  knowlculge, 
the  most  c:o.st-effcu:tiv(c  option  available. 
Applic:ant.s  are  rcupnred  to  submit  the 
doc:nmentalic)n  listed  in  §.'54.843  to 
sni)])ort  their  c:ertifications. 

(2)  Applicants  who  plan  to  rcupiest 
cwergrecui  .status  under  §  .'54.842(h)(4)(ii) 
must  enter  into  a  contract  that  identifiers 
both  |)arties.  is  signed  and  dated  by  the 
luuilth  care  provider  or  (’.onsortinm 
Ecuider  after  the  28-dav  waiting  period 
(expires,  and  spec.ifices  the  tyi)e,  term, 
and  c:ost  of  sc;rvic:e. 

(h)  Hxoniptiod.'y  to  conipotitivo  hiddidg 
ivqdiivnionis.  (1 )  Annd(d  dddiscoontod 
cost  of  SI  0.000  or  less.  An  aieplicant  that 
.sceeks  sujeport  feer  .SlO.OOU  or  less  of  total 
imdiscounted  eligible  eexpenses  for  a 
single  year  is  exempt  from  the 
c;c)mi)etitive  hidding  rcupurements  undc;r 
this  section,  if  the  tcerm  of  the  cc)ntrac:t 

is  one  ycear  or  Icess. 

(2)  (iovernntent  Master  Service 
Agreement  (MSA).  Eligible  health  care 
provideers  that  secek  support  for  .servic:c!.s 
and  eciui])ment  pnrc:ha.s(ul  from  MSAs 
ncegoliated  by  federal,  state,  I'rihal,  or 
local  government  entitiers  on  hcehalf  of 
.snc:h  hcealth  c:are  providers  and  othcers,  if 
snc;h  MSAs  were  awarded  pursuant  to 
a])])licahle  fculend,  state.  Tribal,  or  lc)c:al 
c;ompetitive  bidding  rcupiirements.  are 
c!xempt  from  the  c:omp(!titive  bidding 
rcupiirements  under  this  section. 

(3)  Master  Senice  Agreements 
approved  nnder  the  Pilot  Program  or 


13990 


Federal  Register /Yol.  78,  No.  41 /Friday,  March  1,  2013 /Rides  and  Regulations 


I Imlthcai'fi  ('.onnect  Fund.  A  idigililo 
health  care  provider  site  may  opt  into  an 
existing  MSA  approved  under  the  I’ilot 
I’rogram  or  Itealthcan;  (k)nne(:l  Fund 
and  seek  snp])ort  for  services  and 
(K]nipment  jinrchased  from  the  MSA 
without  triggering  the  com])etitive 
bidding  requirements  nmhir  this 
section,  if  the  MSA  was  developiul  and 
negotiated  in  re.s|)on.se  to  an  RFF  that 
specifically  .solicited  propo.sals  that 
included  a  mechanism  for  adding 
additional  sites  to  the  MSA. 

(4)  /A’crgn'cn  contracts,  (i)  Subject  to 
the  jirovisions  in  .14.044.  the 
Admini.strator  may  designate  a  mnlti- 
yeiir  contract  as  “('vergreen."  which 
means  that  the  service(s)  covered  by  the 
contract  need  not  he  re-hitl  during  the 
contract  term. 

(ii)  A  contract  entered  into  by  a  health 
care  provider  or  consortium  as  a  result 
of  comjietitive  bidding  may  he 
designated  as  evergreen  if  it  meets  all  of 
the  following  requirements: 

(A)  Is  signed  by  the  individual  health 
care  provider  or  consortium  lead  entity: 

(B)  Specifies  the  service  tyjie. 
bandwidth  and  (inantity: 

((3  Specifi(!.s  the  term  of  the  contract: 

(D)  Specifies  the  cost  of  services  to  he 
provided:  and 

(F)  Includes  the  phvsical  location  or 
olh(!r  identifying  information  of  the 
health  care  provider  sites  ]mrchasing 
from  tlu!  contract. 

(iii)  I’arlicipanls  may  exercise 
volnntarv  options  to  extend  an 
evergreen  contract  without  undergoing 
additional  competitive  bidding,  if: 

(A)  The  voluntary  extension(s)  is 
memorialized  in  the  evergreen  t:ontract: 

(B)  The  decision  to  (ixtend  the 
contract  occurs  before  the  participant 
files  its  funding  reipiest  for  the  funding 
year  when  the  contract  would  otherwise 
expire:  and 

(C)  The  voluntary  extension(s)  do  not 
exceed  five  years  in  the  aggregate. 

(5)  Schools  and  lihrarics  program 
master  contracts.  Subject  to  the 
jirovisions  in  !j4..'j()()(g).  .14. .101  (c)(1). 
and  .14. .103.  an  eligible  health  care 
provider  in  a  con.sortinm  with 
participants  in  the  schools  and  libraries 
universal  service  support  jirogram  and  a 
|)arty  to  tin;  con.sorti inn’s  existing 
contract  is  exemjit  from  the  Healthcare 
(ionnect  Fund  competitive  bidding 
r(!(|nir(!ments  if  the  contract  was 
approved  in  the  schools  and  libraries 
universal  service  support  jirogram  as  a 
master  contract.  The  health  care 
provider  must  coiiqilv  with  all 
Healthcare  C'.onnect  Fund  rules  and 
procedures  excejit  for  tho.se  apjilicahle 
to  comjietitive  bidding. 

■  30.  Add  §  .14.043  to  suhpart  to  read 
as  follows: 


§54.643  Funding  commitments. 

(a)  Once  a  vendor  is  .selected, 
applicants  mu.st  submit  a  “I’unding 
Keiiuest”  (and  supporting 
documentation)  to  provide  information 
about  the  services.  e(|uipment.  or 
facilities  selected  and  certifv  that  the 
services  selected  were  the  most  cost- 
effective  option  of  the  offers  received. 
The  following  information  should  he 
submitted  to  the  Administrator  with  the 
Funding  Reijnest. 

(1)  Hccjiicst  for  funding.  The  ap])licant 
shall  suhmit  a  request  for  funding  (Form 
482)  to  identify  the  .service(.s). 
equipment,  or  facilities;  rates;  vendor(s); 
and  date(s)  of  vendor  selection. 

(2)  (Certifications.  The  applicant  must 
provide  the  following  certifications  as 
jiart  of  the  request  for  funding: 

(i)  The  person  signing  the  ajiplication 
is  authorized  to  suhmit  the  ajiplication 
on  behalf  of  the  ajijilicant  and  has 
examined  the  form  and  all  attachments, 
and  to  the  best  of  his  or  her  knowledge, 
information,  and  belief,  all  statements  of 
fact  contained  therein  are  true. 

(ii)  Each  vendor  .selected  is.  to  the  best 
of  the  ajijilicant's  knowledge, 
information  and  belief,  the  most  cost- 
effective  vendor  available,  as  defined  in 
§.14.()42(c). 

(iii)  All  Healthcare  (Connect  Fund 
su|)|)ort  will  he  used  only  for  eligible 
health  care  jnirjio.ses. 

(iv)  'file  a|)|)licant  is  not  reijuesting 
sujijiort  for  the  same  service  from  both 
the  Telecommunications  Brogram  and 
the  Healthcare  Honnect  Fund. 

(v)  The  ajijilicant  satisfies  all  of  the 
reijuirenumts  under  section  214  of  the 
Act  and  ajijilicable  (Commission  rules, 
and  understands  that  anv  letter  from  the 
Administrator  that  erroneously  commits 
funds  for  the  benefit  of  the  ajijilicant 
may  be  subject  to  rescission. 

(vi)  I’he  ajijilicant  has  reviewed  all 
ajijilicable  reijuirements  for  the  jirogram 
and  will  comjily  with  those 
requirements. 

(^vii)  The  ajijilicant  will  maintain 
comjilete  billing  rei:ords  for  the  service 
for  five  years. 

(3)  (Contracts  or  other  documentation. 
All  ajijilicants  must  submit  a  contract  or 
other  documentation  that  clearly 
identifies  the  vendor(,s)  selei:ted  and  the 
health  can;  |)rovider(.s)  who  will  receive 
the  services,  ecjuijnnent,  or  facilities;  the 
.service,  bandwidth,  and  costs  for  which 
su])])ort  is  being  recjuested;  and  the  term 
of  the  service  agreement(s)  if  ajijilicable 
(i.e..  if  services  are  not  being  jirovided 
on  a  month-to-month  basis),  luir 
services,  eijuijnnent,  or  facilities 
Jirovided  under  contract,  the  ajijilicant 
must  submit  a  cojiy  of  the  contract 
signed  and  dated  (after  the  Allowable 
(Contract  Selection  Date)  by  the 


individual  health  care  jirovider  or 
(Consortium  Leader.  If  the  service, 
eijuijiment.  or  facilities  are  not  being 
Jirovided  under  contract,  the  ajijilicant 
must  submit  a  bill,  service  offer,  letter, 
or  similar  document  from  the  vendor 
that  jirovides  the  reijuired  information. 

(4)  (Competitive  bidding  documents. 
Ajijilicants  must  submit  documentation 
to  sujijiort  their  certifications  that  they 
have  selected  the  most  cost-effective 
ojition.  including  a  cojiy  of  each  bid 
received  (winning,  losing,  and 
dis(jualified).  the  bid  evaluation  criteria, 
and  the  following  documents  (as 
ajijilicable):  bid  evaluation  sheets;  a  list 
of  jieojile  who  evaluated  liids  (along 
with  their  title/role/relationshiji  to  the 
ajijilicant  organization);  memos,  board 
minutes,  or  similar  documents  related  to 
the  vendor  selection/award;  cojiies  of 
notices  to  winners;  and  any 
corresjiondence  with  vendors  during  the 
bidding/evaluation/award  jihase  of  the 
jirocess.  Ajijilicants  who  claim  a 
comjietitive  bidding  exemjition  mu.st 
submit  relevant  documentation  to  allow 
the  Administrator  to  verifv  that  the 
ajijilicant  is  eligible  for  the  claimed 
exemjition. 

(1)  (Cost  allocation  for  ineligible 
entities  or  components.  Pursuant  to 
§  14.(i3?)(d)(3)  through  (d)(4).  where 
ajijilicable,  ajijilicants  must  submit  a 
descrijition  of  how  costs  will  be 
allocated  for  ineligilile  entities  or 
comjionents.  as  well  as  any  agreements 
that  memorialize  such  arrangements 
with  ineligible  entities. 

(8)  Additional  documentation  for 
consortium  applicants.  A  con.sortinm 
ajijilicant  mu.st  also  submit  the 
following; 

(i)  Any  revisions  to  the  network  jilan 
submitted  with  the  Reijuest  for  Services 
jiursuant  to  §  14.842(e)(1)(i).  as 
necessary.  If  not  jireviously  submitted, 
the  consortium  should  jirovide  a 
narrative  de.scrijition  of  how  the 
network  will  be  managed,  including  all 
administrative  asjiects  of  the  network, 
including  but  not  limited  to  invoicing, 
contractual  matters,  and  network 
ojierations.  If  the  con.sortinm  is  required 
to  Jirovide  a  sustainabilitv  jilan  as  set 
forth  in  §  14.()43(a)(8)(iv),  the  revised 
budget  should  include  the  budgetarv 
factors  discussed  in  the  sustainability 
Jilan  reejuirements. 

(ii)  A  list  of  jiarticijiating  health  care 
jiroviders  and  all  of  their  relevant 
information,  including  eligible  (and 
ineligible,  if  ajijilicalile)  cost 
information  for  eai;h  jiarticijiating 
health  care  jiroviiler. 

(iii)  lividence  of  a  viable  source  for 
the  undi,st:ounted  jiortion  of  sujijiorted 
costs. 
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(iv)  Su,stainal)ilily  j)lan.s  for  applicant.s 
r(!ciu(!sting  .siipj)ort  for  long-term  (:a|)ital 
ox])onso.s:  (lonsortia  that  scuik  funding  to 
construct  and  own  tlioir  own  facMlitios 
or  ol)tain  indiddasiljlo  right  of  use  or 
capital  hxisi;  intnrosts  arc  rcupiirod  to 
suhinit  a  sustainability  plan  with  their 
funding  r(!(in(!sts  demonstrating  how 
they  intend  to  maintain  and  o])(!rate  the 
facilities  that  are  sn])])orted  over  tlu; 
relevant  time  period.  A])])licants  may 
incor])orate  hy  refer(!iK:e  other  ])ortions 
of  their  aj)plication.s  (a.g..  ])rojec:t 
management  plan,  budget).  The 
snstainahility  i)lan  must,  at  a  minimnm. 
address  the  following  ]Joints: 

(A)  P/'o/ectcf/  susidiiKibility  period. 
Indicate  the  snstainahility  period,  which 
at  a  minimum  is  ecjnal  to  the  useful  life 
of  the  funded  facility.  The  con.sortium's 
budget  mu.st  show  ])rojected  income  and 
ex])ense.s  (/.e.,  for  maintenance)  for  tlie 
j)roject  at  the  aggregate  level,  for  the 
snstainahility  period. 

(13)  Principdl  fdctors.  Dis{:uss  each  of 
the  j)rinc:i])al  factors  that  were 
considered  by  the  ])artici])ant  to 
demonstrate  su.stainahility.  This 
discussion  must  include  all  factors  that 
show  that  the  |)ro])osed  network  will  he 
sustainable  for  the  entin;  su.stainahilitv 
period.  Any  factor  that  will  have  a 
monetary  impact  on  the  network  must 
he  r(!flect(;d  in  the  applicant’s  budget. 

((i)  Tdrnis  of  nuunhdrship  in  the 
ndtw’ork.  Describe  generally  any 
agreements  made;  (or  to  h(!  entenid  into) 
by  network  members  (e.g..  ])articipation 
agreements,  memoranda  of 
understanding,  usage  agreements,  or 
oth(!r  similar  agreements).  The 
snstainahility  ])lan  must  also  de.scrihe, 
as  applicable: 

(7)  Financial  and  time  commitments 
made  by  proposed  members  of  the 
network; 

(2)  If  the  project  includes  excess 
bandwidth  for  growth  of  the;  network, 
describe  how  such  excess  handwiilth 
will  he  financed:  and 

(.7)  If  the  network  will  include 
ineligible  health  care  providers  and 
other  network  members,  de.scrihe  how 
fees  for  joining  and  using  the  network 
will  he  asses.sed. 

(D)  Owiidi'ship  structdiv.  Explain  who 
will  own  each  material  element  of  the 
network  (e.g..  fiber  constructed,  network 
e(iuij)ment,  end  user  ecpiipment).  k'or 
|)nr])o.s(!.s  of  this  snh.section, 
“ownershii)”  includes  an  indefeasible 
right  of  use  interest.  A])])licants  must 
clearly  identify  the  legal  entity  that  will 
own  each  material  element.  Aj)])licants 
mu.st  also  describe  any  arrangements 
made  to  ensure  continmnl  use  of  such 
elements  by  the  network  members  for 
the  duration  of  the  su.stainahility  ])eriod. 


(E)  Sourcds  of  futui'd  support. 

De.scrihe  other  sources  of  future 
funding,  including  fees  to  lx;  paid  by 
eligible  health  can;  providers  and/or 
non-eligihle  entities. 

(F)  Mondi’dinont.  DescrilM*  the 
manag(;ment  structure  of  the  m;twork 
for  the  duration  of  the  snstainahilitv 
period.  The  ajjplicant’s  budget  must 
de.scrihe  how  management  costs  will  he 
fnnd(;d. 

(v)  Mdtoridl  clnin^d  to  snstdindhililv 
plon.  A  consortium  that  is  recpiired  to 
file  a  snstainahility  plan  must  maintain 
its  accuracy.  If  there  is  a  material  change 
to  a  re(]uired  snstainahility  plan  that 
would  impact  projected  income  or 
(;xpenses  by  more  than  20  percent  or 
$100. 000  from  the  ])revions  submission, 
or  if  the  a])])licant  submits  a  funding 
recpiest  based  on  a  new  Form  402  (/.e.. 
a  new  com])etitively  hid  contract),  the 
con.sortium  is  rerpiired  to  re-file  its 
su.stainahility  plan.  In  the  event  of  a 
material  change,  the  applicant  mu.st 
])rovide  the  Administrator  with  the 
revi.sed  snstainahility  plan  no  later  than 
the  end  of  the  relevant  (piarter,  clearly 
showing  (i.d.,  by  r(;dlining  or 
highlighting)  what  has  chang(;d. 

(h)  iRe.servedj 

■  21.  Add  §  .14.044  to  snhpart  (I  to  read 
as  follows; 

§54.644  Multi-year  commitments. 

(a)  Participants  in  the  n(;althcare 
(;onnec;t  Fund  are  ])ermitted  to  enter 
into  multi-year  contracts  for  eligible 
expenses  and  may  r(;ceive  funding 
commitments  from  the  Administrator 
for  a  ])eriod  that  covers  up  to  three; 
funding  years. 

(h)  If  a  long-term  contract  covers  a 
])eriod  of  more  than  three  years,  the 
a])plicant  may  also  have  the  contract 
designated  as  “evergreen"  under 
§  .'54.042(h)(4)  which  will  allow  the 
applicant  to  re-a])plv  fora  funding 
commitment  under  the  contract  after 
three  years  without  having  to  undergo 
additional  competitive  bidding. 

■  22.  Add  §  .'54. 04 ."I  to  snhpart  (J  to  read 
as  follows: 

§54.645  Payment  process. 

(a)  The  Consortium  Leader  (or  health 
can;  provider,  if  ])artici])ating 
individually)  must  c;eriifv  to  the 
.Administrator  that  it  has  i)aid  its 
contribution  to  the  vendor  hefon;  tlu; 
invoici;  can  lx;  sent  to  Admini.strator 
and  tlu;  vendor  can  lx;  paid. 

(h)  Before  the  Admini.strator  may 
])roce.ss  and  pay  an  invoice,  both  the 
Con.sc)rtinm  Leader  (or  h(;alth  care 
provider,  if  partici])ating  individually) 
and  the  vendor  must  certify  that  they 
have  reviewed  the  document  and  that  it 
is  accurate.  All  invoices  mu.st  be 


received  by  the  Admini.strator  within 
six  months  of  the  end  date  of  the 
funding  commitm(;nt. 

■  22.  Add  §  .'54.(i4(»  to  snhpart  C  to  r(;ad 
as  follows: 

§54.646  Site  and  service  substitutions. 

(a)  A  Consortium  L(;ader  (or  h(;alth 
car(;  ])rovider.  if  partici])ating 
individually)  may  r(;()ne.st  a  site  or 
.s(;rvice  snhstitntion  if: 

(1)  The  substitution  is  jjrovided  for  in 
the  contract,  within  tin;  changt;  clause, 
or  con.stitntes  a  minor  nuxlification; 

(2)  The  site  is  an  eligible  health  care 
])rovider  and  the  service  is  an  (;ligible 
.service  under  the  Healthcare  Connect 
Fund; 

(2)  The  substitution  d(x;.s  not  violate 
any  contrac:t  provision  or  .state.  Tribal, 
or  local  i)rot;urement  laws;  and 

(4)  The  reqne.sted  change  is  within  the 
.scoj)e  of  the  controlling  rerpiest  for 
services,  including  any  applicable 
r(;c]ne.st  for  proposal  used  in  the 
competitive  bidding  j)roce.s.s. 

(h)  .Sup])ort  for  a  (jiialifving  site  and 
service  snhstitntion  will  lx;  provided  to 
tin;  ext(;nt  the  snhstitntion  does  not 
caust;  the  total  amount  of  .su])port  under 
the  a])i)licahli;  funding  commitm(;nt  to 
increa.se. 

■  24.  Add  §  .'54.847  to  snhpart  C  to  r(;ad 
as  follows; 

§54.647  Data  collection  and  reporting. 

(a)  Each  consortium  lead  entity  must 
file  an  annual  n;port  with  the 
Admini.strator  on  or  before  Se])temlx;r 
20  for  the  ])receding  funding  y(;ar.  with 
the  information  and  in  the  form 
.six;cified  by  the  Wireline  (iompetition 
Bureau. 

(b)  Each  consortium  is  required  to  file 
an  annual  report  for  each  funding  year 
in  which  it  receives  siqjport  from  the 
H{;althcare  Connect  Fund. 

(c)  For  consortia  that  receive  large 
upfront  payments,  the  reporting 
requirement  extends  for  the  life  of  the 
supported  facility. 

■  2.5.  Add  §  .54.048  to  snhpart  C  to  read 
as  follows: 

§54.648  Audits  and  recordkeeping. 

(a)  Hondoin  oudHs.  Fartici|)ants  shall 
he  snhj(;ct  to  random  complianct;  audits 
and  other  inv(;stigation.s  to  (;nsnr(; 
com])liance  with  program  rules  and 
orders. 

(h)  Hocordkooping.  (1)  Participants, 
including  Con.sortium  Leaders  and 
health  care  providers,  shall  maintain 
records  to  dcx:nment  compliance  with 
program  rules  and  orders  for  at  least  5 
y(;ars  after  the  last  day  of  .s(;rvice 
delivered  in  a  particular  funding  year. 
Participants  who  receive  sup])ort  for 
long-term  capital  investments  in 
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facilities  who.se  useful  life  extends 
Ixivoiul  the  period  of  the  funding 
i:ouunitiuent  shall  maintain  records  for 
at  l(!ast  .a  years  after  the  (uid  of  the 
useful  life  of  the  facility.  Particii)ants 
shall  maintain  asset  and  invenlorv 
records  of  supported  m4\vork 
(spupment  to  vca  ify  tin;  actual  location 
of  such  (Hpiipment  fora  period  of  .'j 
years  after  purchase. 

(2)  V(mdors  shall  nitain  r(u:ords 
ridatcul  to  the  didiverv  of  supjiorted 
.services,  facilities,  or  (!(iuii)ment  to 
document  compliance  with  program 
rules  and  orders  for  at  hxist  .'i  years  after 
the  last  day  of  the  didiverv  of  support(ul 
.services,  ecpiipnumt.  or  facilities  in  a 
particular  funding  year. 

(3)  Both  particij)ants  and  vendors 
shall  ])roduce  such  records  at  the 
nupiest  of  the  (Commission,  any  auditor 
appointed  hv  the  Administrator  or  the 
(Commission,  or  of  any  other  .state  or 
federal  agimcy  with  jurisdiction. 

■  3(>.  Add  S  .'j4.()4t)  to  suhpart  (C  to  read 
as  follows: 

§54.649  Certifications. 

f'or  individual  health  care  providin' 
a|)plicants.  required  certifications  mu.st 
he  jirovided  and  signed  hv  an  officin'  or 
diriicfor  of  thi;  health  care  |)rovider.  or 
other  authorized  emjjlovee  of  the  health 
care  provider,  l-’or  consortium 
a])phcauts.  an  officer,  diriictor.  or  other 
authorized  inujilovee  of  the  (Con.sortium 
headin'  mu.st  sign  the  required 
certihcatiims.  Bursuant  to  §.'j4.(i8n. 
electronic  signatures  are  permitted  for 
all  required  certifications. 

■  37.  Add  §  .'>4. 871  to  .sul)])art  (C  and  an 
undesignated  center  heading  to  read  as 
follows: 

(General  Provisions 
§54.671  Resale. 

(a)  Prohihitian  on  rosalo.  Services 
|)urchased  pursuant  to  universal  .service 
support  mechanisms  under  this  .suhjjart 
shall  not  he  sold,  resold,  or  transferred 
in  consideration  for  money  or  anv  other 
thing  of  value. 

(h)  Pormissihle  foos.  The  prohihition 
on  resale  .set  forth  in  paragraph  (a)  of 
this  section  shall  not  jirohihit  a  health 
care  provider  from  charging  normal  fees 
for  health  care  services,  including 
instruction  related  to  services  |)urcha.sed 
with  support  provided  under  this 
suhpart. 

■  38.  Add  §  .54.872  to  suhparl  (i  to  read 
as  follows: 

§54.672  Duplicate  support. 

(a)  Fligihle  health  care  providers  that 
.seek  sup])ort  under  the  Healthcare 
(ionnect  Fund  for  telecommunications 
.services  may  not  also  reque.st  su])port 


from  the  Telecommunications  Program 
for  the  .same  services. 

(h)  Fligilile  health  care  ])rovider.s  that 
seek  support  under  the 
relecommunications  Program  or  the 
t  tealthcare  (ionneci  Fund  may  not  also 
recpiest  support  from  anv  other 
univer.sal  .scu  vice  |)rogram  for  tin;  samt; 
(ixpenses. 

■  38.  Add  §  .54.1)7.5  to  suhpart  (!  to  read 
as  follows: 

§54.675  Cap. 

(a)  Amount  of  tho  onmial  cop.  The 
aggregate  annual  cap  ou  federal 
universal  servii:e  .sup])ort  for  health  c:ar(! 
providers  shall  he  .S4(){)  million  per 
funding  year,  of  which  uj)  to  .Si. 50 
million  per  funding  year  will  be 
available  to  sup])ort  upfront  ])ayment.s 
and  multi-y(!ar  commitments  under  the 
Healthcare  (Connect  Fund. 

(h)  Fnn(fin>>  y(Hir.  A  funding  year  for 
])urpo.se.s  of  the  health  can;  ju'ovidcn's 
ca])  shall  he  the  perioil  fuly  1  through 
)une  30. 

(c)  ttccjiicsts.  Funds  shall  he  available 
as  follows: 

(1)  (Generally,  funds  shall  lx;  available 
to  eligible  health  care  providers  on  a 
fir.sl-come-fir.st-.s(M'ved  basis,  with 
r(!(iuest.s  acce])t(!d  beginning  on  the  first 
of  lanuarv  prior  to  each  funding  year. 

(2)  P’or  the  relecommunications 
Program  and  the  Healthcare  (Connect 
Fund,  the  Administrator  shah 
implement  a  filing  window  period  that 
treats  all  eligihh;  health  care  provides 
filing  within  the  window  ])eriod  as  if 
their  applications  were  simultaneouslv 
nx'.eived. 

(3)  I  Reserved  I 

(4)  'I'he  deadline  to  submit  a  funding 
commitment  nupiest  under  the 
Telecommunications  Program  and  the 
Healllu:ar(!  (ionnect  Fund  is  )une  30  for 
the  funding  year  that  begins  on  the 
])reviou.s  |uly  1. 

(d)  Annual  filin<>  icquircincnt.  Health 
care  providers  shall  file  new  funding 
reipiests  for  each  funding  year,  except 
for  health  care  providers  who  have 
receiv(!d  a  multi-y(!ar  funding 
commitment  nnd(!r  §.54. (>44. 

(e)  Long-term  contracts.  If  health  care 
])rovider.s  enter  into  long-t(!rm  contracts 
for  eligible  .servic(!.s,  the  Administrator 
shall  only  commit  funds  to  c:over  the 
l)ortion  of  such  a  long-term  contract 
scheduled  to  h(!  delivered  duriug  tin; 
funding  year  for  which  univer.sal  service 
.sui)i)ort  is  sought,  excc!])!  for  multi-vear 
fuudiug  commitments  as  d(;.scril)(!d  in 
§.54.844. 

(f)  Pro-rata  reductions  for 
Teleconuminications  Program  support. 
'I’he  Administrator  shall  act  in 
accordance  with  this  section  when  a 
filing  window  period  for  the 


'nilecommimications  Program  and  the; 
Healthcare  (Connect  Fund,  as  descrihiHl 
in  i)aragraph  (c)(2)  of  this  .s(H;tion.  is  in 
effect.  When  a  filing  window  piuiod 
described  in  ])aragrai)h  (c)(2)  of  this 
.sectic)n  closes,  the  Administrator  .shall 
calculate  the  total  demand  for 
't’elecommunications  Program  and 
H(!althcare  (ionnect  Fund  siqjport 
.submitted  by  all  apj)licants  during  tin; 
filing  window  ])eriod.  If  the  total 
demand  during  a  filing  window  period 
excecnls  the  total  remaining  snpport 
available  for  the  funding  year,  the 
Administrator  shall  take  the  folh)wing 
.slei).s: 

(1)  The  Administrator  shall  divide  the 
total  remaining  funds  available  for  the 
funding  year  bv  the  total  amount  of 
Telecommunications  Ih'ogram  and 
Healthcare  (ionnect  Fund  supjjort 
requesteil  by  each  applicant  that  has 
filed  during  the  window  period,  to 
produce  a  pro-rata  factor. 

(2)  The  Administrator  shall  calc.ulate 
the  amount  of 'rehicommnnications 
Program  and  Healthcare  (Connect  Fund 
sui)])ort  recpiested  by  each  applicant 
that  has  filed  during  the  filing  window. 

(3)  'i'lu!  Administrator  shall  multiply 
tlu!  pro-rata  factor  by  the  total  dollar 
amount  riupiested  by  each  ai)j)hcanl 
filing  during  the  window  ])eriod. 
Administrator  shall  then  commit  funds 
to  each  a])plicant  for 
T(!h!communicalions  Ih'ogram  and 
Healtlu;are  (’.onnect  I’lind  support 
consistent  with  this  calculation. 

■  40.  Add  §  .54.870  to  .sub])arl  (i  to  read 
as  follows: 

§  54.679  Election  to  offset  support  against 
annual  universal  service  fund  contribution. 

(a)  A  service  ])rovider  that  contributes 
to  the  universal  .service  sujjport 
mechanisms  under  subpart  H  of  this 
part  and  akso  ])rovides  services  eligible 
for  support  under  this  .sub])art  to  eligible 
health  care  i)rovider.s  may,  at  the 
(Section  of  the  contributor: 

(1)  'I’reat  the  amount  eligible  for 
.su])j)ort  under  this  .sub])art  as  an  offset 
against  the  contributor’s  universal 
service  su])port  obligation  for  the  year  in 
which  the  costs  for  j)roviding  eligible 
.services  wen;  incurred:  or 

(2)  Receive  direct  reimbursement  from 
the  Administrator  for  that  amount. 

(b)  Scu'vice  providers  that  are 
contributors  shall  ehu:!  in  Januarv  of 
(!ach  year  the  method  by  which  they 
will  be  nnmbur.sed  and  shall  remain 
subj(!cl  to  that  method  for  tin;  duration 
of  the  calendar  year.  Any  .su])])ort 
amount  that  is  owed  a  service  ]n'ovider 
that  fails  to  remit  its  monthly  universal 
.service  contribution  obligation, 
however,  shall  first  be  applied  as  an 
offset  to  that  contributor’s  contribution 
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obligation.  Such  a  service  provider  shall 
remain  subject  to  the  offsetting  method 
for  the  remaind(!r  of  tin;  calendar  year  in 
which  it  faihul  to  remit  its  monthly 
universal  service  obligation.  A  service 
])rovider  that  continues  to  he  in  arrears 
on  its  universal  service  contribution 
obligations  at  tin;  end  of  a  cahaidar  vear 
shall  remain  subject  to  the  offsetting 
m(!thod  for  the  next  calendar  year. 

(c)  If  a  service  provider  providing 
servic(!s  eligible  for  support  inuhir  this 
siih])art  elects  to  treat  that  sui)i)ort 
amount  as  an  offset  against  its  universal 
.service  contribution  obligation  and  the 
total  amount  of  sn])j)ort  ow(;d  exc:eeds 
its  universal  service  obligation. 


calcnlatcul  on  an  annual  basis,  the 
service  jjrovider  shall  receive  a  direct 
reimbursement  in  tin;  amount  of  the 
difference!.  Any  such  reimhnr.seiinent 
due  a  .service  provide!!'  shall  he!  proviele!el 
hv  the!  Aelmini.strate)r  lU)  lateir  than  the 
eiiiel  e)f  the!  first  eiiiiirte!!'  e)f  the!  e:alenelar 
yexir  feelleewing  the  yexir  in  whie:h  the 
e:ee.sts  weere  inenrreel  anel  the  eeffset 
iigiiin.st  the  e.eentrihnteer's  nniveiisal 
servieu!  eehligatieen  was  ajejelieKl. 

■  41.  Aelel  ^  .'i4.(e8()  tee  snhpiirt  (!  tee  reeiiei 
as  feelleews: 

§  54.680  Validity  of  electronic  signatures. 

(a)  Peer  the  pnrjeee.se!.s  eef  this  suhpart, 
an  e!le!e:treenic  signature  (elefinexl  hv  the 


L  . 


Eleulronic  .Signatnrees  in  (Ileehal  emel 
Natieenal  Ceemmerex:  Ae:t.  as  an 
ele!e:treenie:  .seeunel.  symheel.  eer  preee:(!.ss, 
attaedieeel  tee  eer  leegie:ally  a.sseeedateeel  with 
a  ceentrael  eer  eether  reuxerel  anel  exeenteel 
eer  aelee|eteel  by  a  jeerseen  with  the  intent 
tee  sign  the  reexerel)  has  the  .same  leegeil 
effeel  as  a  written  signature. 

(h)  Peer  the  purpee.ses  eef  this  snhpiirt, 
an  elexlreenic  reeceerel  (elefineel  ley  thee 
Pleeelreenie:  Signatures  in  Gleehal  anel 
Niitieenal  Geemmere'.e  Ae:t,  as  a  e:eentract  eer 
eether  reeceerel  createel.  generateeel,  seent. 
e:eemmimie:ateel,  reeeieiveed,  eer  .steereeel  hv 
eleectreenic  means)  e;on.stitute:s  a  receerel. 

|1-'K  Ilex:.  2(ei:!-ie4ei4ie  MIihI  2-28-13:  8:4.S  ain| 
BILLING  CODE  6712-01-P 


FEDERAL  REGISTER 

Vol.  78  Friday, 

No.  41  March  1,  2013 


Part  III 

The  President 


Memorandum  of  February  20,  2013 — Delegation  of  Authority  To  Submit  to 
the  Congress  Certain  Certifications,  Reports,  and  Notifications 


Frileral  R«!j>ist»:r 
Vol.  7a.  No.  41 
I'riday.  Marcli  1.  20 1  a 


Titlo  3— 

I’he  President 


13997 

Presidential  Documents 

Memoraii(iiim  of  Keliruarv  20,  2013 

Delegation  of  Authority  To  Submit  to  the  (]ongress  Certain 
Certitications,  Reports,  and  Notitieations 


Memoraiuium  for  Ihe  Secretary  ol  Stale 

By  the  authority  vo.sted  in  me  as  President  liy  the  (Constitution  and  the 
laws  of  the  United  States  ol  America,  1  hereby  delegate  to  yon: 

(1)  the  function  of  the  President  to  make  all  certifications,  rejiorts,  and 
notifications  to  the  (Congress  prior  to  entry  into  force  of  the  I'reaty  Between 
the  (CovernmenI  of  the  United  States  of  America  and  the  (Covernment  of 
Australia  (Concerning  Defense  Trade  (Cooperation,  as  well  as  to  provide  annual 
reports  thereafter,  consistent  with  section  2  of  the  Senate  Resolution  of 
Advice  and  (Consent  to  Ratification  of  the  Treaty,  dated  Septemher  29.  2()1(): 
and 

(2)  the  responsibility  of  the  President,  under  the  Defense  'Frade  (Cooperation 
Treaties  Implementation  Act  of  2010  (the  "Act”),  to  jirovide  congressional 
notification  of  amendments  to  the  imjilementing  arrangements  that  are  made 
inirsnant  to  section  10.'5(c)  of  the  Act. 

Yon  are  authorized  and  directed  to  jinhlishi  this  memorandum  in  the  Federal 
Hegister. 


THE  WHITE  HOUSE, 
W'ashingloa,  Fehriiarv  20.  2013. 


U  K  Oik;.  2(n;M)4!)7.5 
l  ili-d  2-2»-i:i:  11:1.")  .iml 
llillin^  node  4710-10 


Reader  Aids 


Kecltiral  R(!<;isli!r 
Vol.  7H.  No.  41 

March  1.  201  :i 


CUSTOMER  SERVICE  AND  INFORMATION 


Federal  Register/Code  of  Federal  Regulations 

(loiKjriil  Inlonnalion.  iiuhixcs  and  oilier  lindin” 
aid.s 

Laws 

Presidential  Documents 
I'lxeciilive  orders  and  proclamations 
The  United  States  Government  Manual 


202-741-6000 

741-6000 

741-6000 

741-6000 


Other  Services 

lihiclronic  and  on-line  services  (voice) 

Privacy  Acl  (iominlation 

Public  Laws  Uiidale  Service  (nimibiMS.  dales,  etc.) 
'I'TY  lor  the  dear-and-liard-ol-hearin” 


741-6020 

741-6064 

741-6043 

741-6086 


ELECTRONIC  RESEARCH 
World  Wide  Web 

l•'nll  text  of  the  daily  Iduleral  Kei>isl(!r.  (ih’K  and  oilier  iinblicalions 
is  located  al;  www.i'dsys.gov. 

I'ederal  Re>>isler  intdrnialion  and  research  tools.  inclndin<>  Public 
Inspeclion  List,  indexes,  and  links  to  (IPC)  Access  are  located  al: 

w\vw.»lr.<>»v. 

E-mail 

FKDKKCTOC-L  (h'ederal  Re<>isler  Table  of  Contents  LlS'fSLRV)  is 
an  o|)en  e-niail  service  that  jirox  ides  subscribers  with  a  dij>ital 
Idrni  ol  the  l•'ederal  Ref>ister  Table  of  Conlenis.  The  digital  Idi  ni 
of  the  b'ederal  Register  Table  ol  (ionlenls  includes  HTML  and 
PHI''  links  to  the  lull  text  of  each  docunienl. 

To  join  or  leave,  go  to  litlp://li.stsiM'v.acce.ss.gp(>.g(iv  and  select 
()nlin(-  ni(iilin}>  list  (irchivas.  FEDUECVVOll-L.  join  or  loovo  Ilia  list 
(or  (:h(in;^a  sallingsl:  then  lolbnv  the  instructions. 

PKNS  (Public  Law  Llectronic  Notilicalion  Service)  is  an  e-niail 
service  that  nolilies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  btlp://liNts(;i'v.gsu.gov/arf:hivi!s/piibluws-l.btml 
and  select  loin  or  laova  lha  list  lor  cliaia^a  si'ltha^fil:  Ibeii  Ibllow 
the  instructions. 

1'I'1)RKC;T()C-L  and  PKNS  are  mailing  lists  only.  We  cannot 
res])oiid  to  sjiecilic  iiu|uiries. 

Roforence  (piestions.  Send  r|ueslions  and  conimenls  about  ibe 

I'ederal  Register  system  to:  fedreg.info@nara.gov 

The  federal  Register  stall  cannot  interpret  specific  dociniients  or 

regulations. 

Reminders.  Klfective  |anuary  1.  20(1!).  the  Reniiiiders.  including 
Rules  (Joiiig  Into  ElfecI  and  C.onimeiils  Due  Next  Week,  no  longer 
appear  in  the  Reader  Aids  section  of  the  federal  Register.  Tins 
inforniation  can  be  found  online  at  hltp:/Avww.rogulalion.s.gov. 
CfR  Checklist.  Effective  January  1.  200!).  Ibe  (ifR  Checklist  no 
longer  appears  in  the  federal  Register.  This  inforniation  can  be 
found  online  at  htt|)://liookstore.gpo.gov/. 


CFR  PARTS  AFFECTED  DURING  MARCH 


Al  Ibe  end  of  each  iiionlb  Ibe  Office  of  Ibe  federal  Register 
publishes  sejiaralely  a  l.isi  of  (ifR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  bv  documents  ])ublisbed  since 
Ibe  revision  dale  of  each  title. 


FEDERAL  REGISTER  PAGES  AND  DATE,  MARCH 

13771-13998 .  1 


11 


Federal  Register  /  Yol.  78,  No.  41 /Friday,  March  1,  201 8 /Reader  Aid.s 


LIST  OF  PUBLIC  LAWS 

Tliis  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  If 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
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